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MEMORANDA. 


RESIGNATION  OF  JUDGE  ALPHEUS  F.  HAYMOND. 

At  the  close  of  the  Pall-Special  term,  1882,  Judge  Haymond 
resigned  his  commission ;  and  on  the  last  day  of  the  term, 
December  16,  1882,  Daniel  Lamb  Esq.  on  behalf  of  the  mem- 
bers of  the  bar  of  Ohio  county,  after  speaking  earnestly  of  the 
valuable  services  rendered  to  the  legal  profession  and  to  the 
people  of  the  State  by  the  Judge  now  about  to  retire  and  ex- 
pressing, in  impressive  manner,  the  good  wishes  that  follow 
Judge  Haymond  in  his  retirement  and  in  whatever  sphere  of 
duty  he  may  be  called  to  act,  presented  the  following 

RESOLUTIONS  : 

At  a  meeting  of  the  members  of  the  bar  of  Ohio  county,  held 
in  Wheeling  on  the  2d  day  of  December,  1882,  the  following 
resolutions  were  adopted : 

Resolved^  That  the  members  of  this  bar  have  learned  with 
deep  regret,  that  Judge  Haymond  has  determined  to  retire 
from  the  labors  and  duties  of  the  bench  which  he  has  for 
many  years  adorned. 

Resolved,  That  it  gives  this  bar  pleasure  to  express  their  sen- 
timents of  sincere  respect  for  Judge  Haymond,  which  have 
.  been  inspired  by  the  capacity,  the  accurate  learning,  the  patient 
and  persistent  investigation,  the  anxious  desire  to  do  justice, 
and  the  courtesy  he  has  uniformly  accorded  to  the  members 
of  the  bar,  which  have  distinguished  him  throughout  his  long 
period  of  service  on  the  bench  of  the  Supreme  Court  of  Ap- 
peals. 
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RemhefL  That  the  committee  hy  whom  these  resolutions 
have  been  reported  be  requested  to  present  them  to  the  Court 
and  ask  that  they  be  entered  on  the  minutes. 

For  the  Court  President  Johnson  spoke  as  follows : 

Gentlemen  of  the  Bar : 

The  cordiality  with  which  you  express  in  your  resolutions  the 
high  esteem,  in  which  you  hold  the  judge,  who  to-day  occupies 
a  seat  here  for  the  last  time,  is  very  highly  appreciated  by  the 
Court-  Your  expression  of  the  fact,  that  you  have  always  re- 
ceived courteous  treatment  from  our  associate,  reminds  us  ol 
the  fact,  that  as  a  Court  and  as  individuals  we  have  never  had 
occasion  to  complain  of  the  bearing  of  the  bar  towards  us.  In  the 
decision  of  every  legal  controversy,  one  side  or  the  other  must 
suffer  defeat,  but  we  cannot  call  to  mind  a  single  instance  of  any- 
thing but  manly  bearing  on  the  part  of  the  members  of  the  bar, 
when  the  decision  of  the  Court  was  adverse  to  their  clients. 
The  practice  of  law  is  among  the  noblest  of  the  learned  profes- 
sions ;  and  there  is  more  forbearance  and  consideration  for  each 
others  rights,  and  more  real  courtesy  among  lawyers  than  can 
be  found  among  the  members  of  any  other  of  these  professions. 
The  members  of  your  profession  have  fought  more  hard  battles 
and  won  more  victories  for  the  amelioration  of  mankind  than 
any  other  body  of  men  in  the  world.  No  great  scheme  for  the 
good  of  humanity,  no  grand  revolution  for  the  betterment  of 
government  was  ever  set  on  foot,  and  prosecuted  to  a  success- 
ful termination,  that  did  not  have  as  its  greatest  power  the 
heart  and  brain  of  the  lawyers.  From  your  ranks  must  come 
the  man  to  fill  the  vacancy  now  made  on  this  bench.  And  we 
know  you  so  well,  that  much  as  we  appreciate  our  associate, 
much  as  we  regret  to  lose  his  untiring  energy,  his  correct 
thought,  his  close  and  intense  application,  his  matured  reason- 
ing powers,  his  honest  conviction  of  duty,  his  fearless  adminis- 
tration of  justice,  and  his  ability  at  his  desk  and  in  the  consulta- 
tion room,  we  trust  you  to  give  us  a  successor  worthy  to  wear 
the  ermine  he  now  lays  aside.  This  is  saying  much,  for  Judge 
Raymond  is  worthy  of  all  the  praise  you  have  given  him.  At 
a  great  personal  sacrifice  for  ten  years  he  has  occupied  a  seat, 
upon  this  bench  during  four  years  of  which  time  he  was  the 
president  of  the  Court,  and  has  helped  to  build  up  a  system 
of  jurisprudence  for  our  young  State,  of  which  we  believe  no 
State  would  be  ashamed.  While  here  it  has  fallen  to  him  to 
prepare  a  number  of  opinions  involving  abstruse  questions  of 
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constitutional  law,  which  decisions  do  great  credit  to  him  and  to 
the  bench  of  which  he  was  a  member.  His  opinions  will  be  found 
in  fifteen  volumes  of  our  reports ;  and  they  will  stand  as  the 
best  recommendation  he  can  have.  No  man  can  say,  that  he 
ever  faltered  in  the  discharge  of  his  dutv.  He  was  as  fearless 
as  he  was  profound,  as  cautious  as  he  was  learned,  and  in 
every  department  of  his  work  he  knew  no  friends  or  foes,  but 
with  honest  intent  meted  out  stern  and  inflexible  justice  to  all 
alike  without  regard  to  consequences.  A  desire  to  make  suita- 
ble provision  for  those  dependent  upon  him,  which  he  could 
not  accomplish  with  the  meager  salary  paid,  compels  him  to 
cjuit  the  bench  and  return  to  the  bar.  With  perfect  confidence 
gentlemen  that  you  will  deal  kindly  with  him,  we  resign  him 
into  your  hands. 

And  now  Judge  Haymond  what  shall  I  say  in  parting?  To 
the  bar  you  are  judge,  to  us  you  are  more,  you  are  a  brother 
dearly  beloved.  The  bar  cannot  know  the  tender  ties,  that 
bind  us  together.  Since  we  have  been  associated,  death,  cruel, 
relentless  death,  has  strck  down  those  near  to  us.  We  have 
not  only  toiled  together  but  we  have  sympathized  with  each 
other  as  members  of  one  family.  Few  know  the  closness  and 
intimacy  of  personal  relationship  which  must  exist  between  the 
judges  of  this  Court.  When  you  return  to  the  bar  I  know  you 
will  often  think  of  us ;  and  because  you  know  the  labors  of  the 
position,  in  you  we  will  always  have  a  sympathetic  friend. 
You  know  that  our  kindest  wishes  go  with  you ;  and  wherever 
you  are,  and  whatever  you  do,  be  assured  you  shall  always  be 
remembered  by  us.     Farewell. 

In  response,  Judge  Haymond  speaking  from  the  floor  of  the 
court-room,  said  : 

3fr.  President  and  Gentlemen  of  the  Bar  of  Ohio  County  : 

My  own  wish  and  inclination  was  to  remain  silent  during 
these  proceedings  of  the  court  and  the  Ohio  county  bar,  but  by 
the  suggestion  of  one  of  my  brethren,  I  have  been  induced  to 
arise  and  say  something  in  reference  to  what  has  been  so  kind- 
ly said  of  me  and  my  official  conduct  and  labors  during  the 
period  I  have  been  a  member  of  the  Supreme  Conrt  of  Appeals 
of  this  State.  Considering  that  the  members  of  the  Ohio 
county  bar  are  numerous,  and  learned  and  able  in  their  pro- 
fession, and  that  more  than  half  of  my  official  labors  have  been 
performed  under  their  immediate  cognizance  and  observation, 
I  can  but  regard  the  resolutions  of  the  bar  of  Ohio  county,  and 
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the  sentiments  and  views  therein  expressed,  of  my  oflScial 
labors  and  acts,  as  a  great  honor,  for  which  I  express  and  re- 
turn to  them  my  thanks  and  gratitude. 

Mr.  President,  I  thank  you  and  my  other  brethren  of  the 
bench  for  the  good  and  kind  words  you  have  just  expressed, 
for  yourself  and  them,  concerning  me  and  m^'  official  conduct 
and  action  while  I  have  been  a  member  of  the  Court.  It  is 
consoling,  indeed,  to  me  to  know  and  feel  that  in  voluntarily 
retiring  from  the  honored  and  responsible  position  of  a  judge 
of  the  Supreme  Court  of  Appeals  of  this  State,  I  carry  with  me, 
into  private  life,  the  respect  and  kindly  feelings  of  my  brethren 
of  the  bench,  and  of  the  members  of  the  Ohio  county  bar. 
Mr.  President,  the  reflection  that  the  long,  close  and  pleasant 
official  intercourse  which  I  have  so  much  enjoyed  with  my 
brethren  of  the  bench  during  our  official  labors,  is  now  about 
to  be  severed  forever  makes  me  feel  painfully  sad.  Our  offi- 
cial labors,  intercourse  on  the  bench,  in  the  consultation  room, 
and  elsewhere,  have  universally  been  characterized  by  a  warm, 
unruffled  and  continued  friendship.  And  the  pleasure  of  our 
official  intercourse  in  the  discharge  of  our  great  officifil  duties 
will  be  pleasantly  remembered  and  cherished  by  me  during  life 
whatever  may  be  my  future  career  or  destiny.  I  shall  not 
speak  of  niy  official  labors  or  their  merits,  I  leave  them,  so 
far  as  they  are,  and  are  yet  to  be,  officially  published  and  re- 
ported, to  speak  for  themselves  for  the  present  and  for  the  future. 
True  a  great  part  of  these  labors  do  not,  and  cannot,  appear 
in  the  published  reports  of  decisions,  but  it  is  not  for  me  to 
speak  of  their  extent  or  efficacy.  Of  my  official  labors,  their 
extent  and  usefulness  to  the  public,  others  may  and  doubtless 
will,  speak  more  or  less  in  approval  or  disapproval.  Modesty 
forbids  that  I  should  say  more  in  my  own  behalf  than  that  I 
have  sought  to  do  my  duty. 

The  Constitutional  amendment  of  1880,  adopted  in  lieu  of 
the  eighth  article  of  the  Constitution  of  1872,  has,  as  one  of  its 
effects,  added  materially,  and  as  I  believe  will  still  add, 
to  the  labors  of  the  Supreme  Court  of  Appeals.  Since  the 
year  of  its  adoption  the  number  of  appeals,  writs  of  error,  etc., 
allowed  have  increased  nearly  one  third  over  that  year.  In 
view  of  this  increase  of  cases  in  the  Court,  present  and  antic- 
ipated, I  fear  the  Court,  with  the  exercise  of  the  greatest  dili- 
gence and  industry,  its  respective  members  may  be  able  to 
exert,  will  not  be  able  to  keep  up  with  its  business,  or  dispose 
of  the  causes  before  it  aJ?  speedily  as  may  be  desired.     But  in 
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retiring  from  the  Court,  with  no  motive  or  interest  in  view 
other  than  the  public's  best  and  greatest  interests,  I  hope  my 
brethren  of  the  bench  will  excuse  me  for  presuming  to  give 
utterance  to  a  few  words  by  way  of  friendly  parting  request  or 
advice  in  relation  to  this  subject,  as  I  believe,  and  intend,  in 
the  interest  of  the  Court  and  the  public,  and  that  is  :  No  mat- 
ter how  great  the  increase  of  your  docket,  elaborate  and  con- 
sider well  the  principles  of  law  and  equity  involved  in  each 
case  upon  which  you  are  required  to  pass,  even  though  it  re- 
quires the  consumption  of  much  time  and  labor  to  be  able  to 
perceive  and  determine  upon  those  principles  of  law  and  equity 
involved  which  are  correct.  Tho  public  interest  and  welfare 
is  involved  to  a  great  extent  in  the  correctness  of  the  princi- 
ples of  law  and  equity  which  you  announce  and  establish  by 
your  decisions.  Upon  their  wisdom  and  justice  depends, 
to  a  great  extent,  the  security  of  the  lives,  liberty  and 
property  of  the  citizens.  The  public  expect,  and  the 
public  interests  demand,  that  the  principles  of  law  and 
equity  declared  and  established  by  you  in  every  case  shall 
be  correct  as  nearly  as  may  be.  And  the  intelligent  public 
equally  expect,  and  demand,  that  you  shall  devote  such  a 
reasonable  amount  of  time  to  the  investigation  and  considera- 
tion of  each  case,  and  the  principles  involved  therein,  as  is 
necessary  to  accomplish  this  desirable  end  as  nearly  as  may 
be  expected  by  human  judgment  with  the  aid  of  the  lights  and 
means  at  command.  The  public  is  more  deeply  interested  in 
the  correctness  of  the  principles  of  law  and  equity  which  you 
establish  by  your  decisions  in  each  case  you  decide,  than  the 
number  of  cases  which  you  decide  in  a  given  time.  The  estab- 
lishment of  correct,  just  and  wise  principles  of  law  and 
equity,  and  the  making  of  correct  and  just  decisions  in  each 
case  should  be  the  paramount  object  of  the  Court  of  last  resort. 
To  accomplish  this  great  object  the  proper  and  necessary  time 
must  be  devoted  to  each  case,  even  though  it  cause  delay  in 
the  decision  of  other  cases.  Hasty  and  ill-considered  deci- 
sions are  unprofitable  to  the  public,  unreliable  as  precedents 
and  authority  for  the  legal  profession,  or  the  citizen,  and  dis- 
creditable to  the  Court  that  makes  them.  If  therefore  the 
cases  increase  upon  your  docket  so  that  you  cannot  decide  and 
dispose  of  them  as  speedily  as  desirable  without  hasty,  ill- 
considered  decisions  thereof,  it  will  be  much  better  for  the 
public  that  cases  should  accumulate  upon  your  docket,  and 
encounter  delay  in  decision,  than  that  you  should  fail  in  the 
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performance  of  your  duty  in  the  manner  before  indicated.  If 
the  business  in  the  Court  increases  from  any  cause,  so  that  by 
doing  your  duty  to  the  public,  and  parties  litigant  in  each  case 
you  decide,  you  are  unable  to  decide  other  cases  on  your 
docket  in  a  reasonable  time  and  the  business  accumulates,  and 
delay  in  the  decision  of  such  other  causes  follows,  this  unavoid-* 
able  delay  may  be  provided  for  and  remedied  to  a  great  extent 
by  the  people  by  law,  Constitutional  or  statutory,  or  both,  as  is 
customary  in  other  States  under  such  circumstances.  But  if  you 
make  hasty  decisions  and  thereby  announce  and  establish 
therein  incorrect  and  unwise  principles  of  law  or  equity,  great 
injury  and  wrong  is  thereby  done  to  the  public,  as  well  as  to 
litigants,  for  which  there  is  often  no  complete  remedy  and 
none  can  be  provided.  No  matter  how  well  and  faithfully  you 
discharge  your  oflBcial  duties,  if  your  work  increases  upon 
your  hands  there  will  doubtless  be  clamor  against  the  Court 
from  some  sources  for  delay  in  the  decision  of  causes.  But 
while  it  is  expected  that  you  will  continue  to  be  diligent,  ener- 
getic and  laborious  in  the  discharge  of  your  official  duties,  I 
invoke  you,  in  the  hiahest  interests  of  the  State,  and  of  the 
people,  as  well  as  the  reputation  of  the  Court  as  a  high  judicial 
tribunal,  not  to  suffer  or  permit  yourselves  to  be  led  or  driven 
by  clamor,  or  otherwise,  for  any  reason,  into  the  rendering  of 
hasty  and  ill-considered  decisions,  no  matter  from  what  source 
or  quarter  that  clamor  may  come.  If  you  are  led  into  making 
such  decisions,  your  reported  decisions  will  soon  be  in  conflict 
and  confusion,  and  will  properly  cease  to  be  regarded  with  re- 
spect, or  as  reliable  authority.  T  now  again  thank  the  Court, 
and  the  members  of  the  Ohio  county  bar,  for  their  kind  and 
good  words  declared  on  this  occasion  in  relation  to  myself  and 
my  official  conc|uct  ana  labors,  and  I  bid  each  and  all  an  affec- 
tionate **Good  by." 


Digiti 


zed  by  Google 


TABLE  OF  CASES  REPORTED. 


Anderson  and  Snyder, 

Applegate  &  Son  and  P.,  W  &  Ky.  R.  Co., 

Armstrong  &  Ulrich  and  Delaplain  &  Co., 

Barnes  ef  al  and  John  et  al.,    . 

Barrett  el  al,  and  Tavenner, 

Barrett  et  vx.  v.  Tracewell,  trustee,  et  al. 

Beasley  and  State, 

Black  and  Lane, 

Bryan  et  al.  v.  Willard  et  al,. 

Buck  et  al,  and  Conrad,  trustee, 

Burdett  and  Fisher, 

Burk  V.  Burk.    . 

Cappellar  v.  Queen  Ins.  Co., 

Corder  and  Mitchell  et  al,, 

Carwithen  et  al,  and  Wayt, 

Casanova  v,  Kreusch,  . 

Church  and  Dower, 

Conrad,  trustee,  v.. Buck  et  al., 

Core  and  Riddle,    . 

Cozad  et  al.  and  Little  &  Sutton,  guardian, 

Cunningham  v,  Sayres  et  al , 

Delaplain  &  Co.  v.  Armstrong  &  Ulrich, 

Depue  r.  Sergeant, 

Donahue  v.  Hoult, 

Donahue  et  al,  v.  Fackler  et  al„ 

Dower  v.  Church, 

Eagan  et  al,  and  McMuUen, 

Edwards  et  al,  and  Grin  nan  et  al,, 

Ewing  et  als,  and  Second  Nat.  Bank  of  Ironton, 

Fackler  et  al.  and  Donahue  et  al., 

Feamster  et  al,  and  Lee  &  Brother, 


632 
172 
211 
498 
656 
656 
777 
617 

65 
396 
626 
445 
576 
277 
515 
720 

23 
396 
530 
183 
440 
211 
326 
294 
124 

23 
233 
347 
208 
124 
108 


Digiti 


zed  by  Google 


Xll 


Table  of  Cases  Reported. 


Feamster  et  al.  and  Livesay, 

Feamster  et  al,  v.  Harris  &  Rucker  et  aL, 

FesLmster  etal.  v.Tyree  et  ai, 

Fisher  v.  Burdett, 

Foster  and  State, 

Gardner  et.  al.  and  Pusey  et  iix., 

Gilchrist  v.  W.  Va.  O.  &  0.  L.  Co., 

Gilman  and  Vinal,  special  receiver. 

Good  and  Merchants  National  Bank 

Graham  v.  Graham, 

Greer  and  Matthews, 

Grinnan  et  al  v.  Edwards  et  aL, 

Guthrie,  Judge,  et  al.  and  McConiha  et  al.j 

Hall's  adm'r  ami  Matthews, 

Hall  V.  Webb, 

Harris  &  Rucker  et  al.,  and  Feamster, 

Hedrick  and  Norvell, 

Hill  et  al.  and  Ruffner,     . 

Hill's  admV  v.  Maury  et  al., 

Hoffman  et  al.  v.  Ryan  et  al., 

Hoge,  adm'r,  v.  Vintroux  et  dl.j 

Horn  and  Perry,     .... 

Hoult  V.  Donahue, 

Hull  a«d  Jackson's  adm'r, 

Humphreys  v.  Patton  et  al., 

Hutton  et  al.  v.  Lockridge  et  al.,      . 

Jackson*s  adm'r  t\  Hull, 

Jeflfries,  adm'x,  and  Merchants  Bank, 

John  et  al.  v.  Barneses  al., 

Johnston  v.  Mann's  ex'rs,     . 

Kanawha  Board  and  Tompkins, 

Kline  and  Laidley, 

Kreusch  and  Casanova, 

Laidley  v.  Kline, 

Lane  v.  Black,        ... 

Lee  &  Bro.  v.  Feamster  et  a/.. 

Little  &  Sutton,  guardian,  v.  Cozad  et  al., 

Livesay  r.  Feamster  e(  a/., 

Lockridge  et  al.  and  Hutton  et  al., 

Lowe  and  State,        .... 

Mann's  ex'rs  and  Johnston, 

Martin  and  Varner, 

Mathews  v.  Greer, 


83 
626 
767 
469 
115 
301 
455 
698 
694 
247 
134 
610 
318 

83 
623 
152 
162 
415 
1 
732 
294 
601 
220 
254 
601 
504 
498 

16 
224 

21 
720 

21 
617 
108 
183 

83 
254 
783 

15 
534 


Digiti 


zed  by  Google 


Table  of  Casks  Reported. 


xin 


Mathews  v.  Hall's  adm'r,  .  . 

Maury  et  al.  v.  HilVa  adm'r.,   . 

Merchants  Bank  r.  Jeffries,  adm'x, 

Merchants  National  Bank  r.  Good, 

Michael  &  Ice  and  Watson, 

Miller  et  al.  v.  Rose  et  al.^ 

Mitchell  et  al,  v.  Carder, 

McConiha  et  al.  v.  Guthrie,  Judge,  et  al., 

McMullen  v.  Eagan  et  al., 

Norvell  v.  Hedrick, 

P.  W.  &  Ky.  R.  Co.  V.  Applegate  &  Son, 

Patton  et  al.  and  Humphreys, 

Peabody  Ins.  Co.  and  Sheppard,  admV, 

Perry  v.  Horn, 

Pusey  et  ux.  v,  Gardner  et  al., 

Queen  Ins.  Co.  and  Cappellar, 

Reinhardt,  ex'or,  v.  Reinhardt  et  aL, 

Riddle  v.  Core, 

Rose  et  al.  and  Miller  et  al., 

Rufifner  v.  Hill  et  al., 

Ryan  et  al,  and  Hoffman  et  al., 

Sayres  et  als.  and  Cunningham, 

Second  Nat'l  Bank  of  Ironton  v.  Ewing  et  als, 

Sergeant  and  Depue, 

Sheppard,  adm'r,  v.  Peabody  Ins.  Co., 

Smith  V.  Townsend, 

Snj^der  and  Anderson, 

State  V.  Beasley, 

State  V.  Foster, 

State  V.  Lowe, 

State  V.  Thompson, 

State  V.  Vest,     . 

State  V.  Yates, 

Tavenner  v.  Barrett,  et  al., 

Thompson  and  State, 

Tompkins  v.  Kanawha  Board, 

Townsend  and  Smith, 

TracewelPs  trustee  et  al.  and  Barrett  et  i/j., 

Tyree  et  al.  and  Feamster, 

Varner  v.  Martin, 

Vest  and  State,        .... 

Vinal,  special  receiver,  v.  Gilman, 

Vintroux  et  al.  and  Hoge,  adm'r. 


510 
162 
504 
455 
568 
291 
277 
134 
233 
523 
172 
220 
368 
732 
469 
576 

76 
530 
291 
152 
415 
440 
208 
326 
368 
486 
632 
777 
767 
783 
741 
796 
761 
656 
741 
224 
486 
656 

83 

534 

741 

301 

1 


Digiti 


zed  by  Google 


xiv  Tablb  of  Cases  Reported. 

W.  Va.  0.  &  0.  L.  Co.  and  Gilchrist,  115 

Ward  V,  Ward  et  afo.,         .....  262 

Watson  V.  Michael  &  Ice,        ....  568 

Wavt  V.  Carwithen  et  cd.,  .  516 

Webb  arwi  Hall, 318 

Willard  et  al.  and  Bryan  et  aZ.,      ....  65 

Yates  and  State,           .....  761 


Digiti 


zed  by  Google 


TABLE  OF  CASES  CITED. 


Abbott  and  Hanger,  6  Wall.  585, 
Abbott  and  Stuart,  9  Gratt.  252, 
Abell  r.  Insurance  Company,  18  W.  Va.  400, 
Adams  and  Ogle,  12  W.  Va.  213, 
Adams  v.  Alkire,  20  W.  Va.  480,    . 
Adamson  r.  Peerce,  20  W.  Va.  59, 
Alkire  and  Adams,  20  W.  Va.  480, 
Albany  Street,  in  re,  11  Wend.  151,     . 
Alderson  and  Huffman,  9  W.  Va.  616,     . 
Alexander  and  Conway's  Ex'r,  7  Cranch  237, 
Alexander  v.  Newton,  2  Gratt.  266, 
Allen  and  Bull,  19  Conn.  101, 
Allen  r.  Bartlett,  20  W.  Va.  46,     . 
Allen  r.  Shortridge,  1  Duvall  84, 
Anderson  r.  Commonwealth,  5  Rand.,     . 
Anderson  v.  Nagle,  12  W.  Va., 
Andrews  and  Monroe,  5  Porter  107, 
Andrews  v.  Kibbee,  12  Mich.  94, 
Ankeny  and  McGoon,  11  111.  558, 
Anthony  v.  Oldaire,  4  Call  489, 
Antwerp  and  Jackson,  1  Wend.  296, 
Appo  V.  People,  20  N.  Y.  531, 
Apthorpe  r.  North,  14  Mass.  167, 
Archer  r.  Hudson,  7  Beav.  551, 
Armintraut  v.  Gibbons,  25  Gratt.  371, 
Armstrong  and  Brooklyn  Park,  45  N.  Y.  234, 
Armstrong  and  Hartwell,  19  Barb.  166, 
Armstrong  v.  Morrill,  14  Wall.  148,    . 
Armstrong  r.  State,  1  Cold.  341,   . 


359 

12 
219,  379 
271 
322 
318 
322 
549 
323 
429 
476 
467 
321 
245 
770 
100 
311 
247 
286 
333 

19 
141 
205 
477 

50 
551 
562 

72 
787 


Digiti 


zed  by  Google 


XVI 


Table  of  Cases  Cited. 


Arnold  r.  Arnold,  11  W.  Va.  455, 

Arnold  r.  Covington  Bridge,  1  Duv.  372. 

Ashbury  and  State,  28  Tex.  82,     . 

Aetor  and  Gryner's  Lessee,  2  How.  319. 

Atherton  and  Rankin,  3  Paige  143, 

Atter  r.  Berghaus,  8  Watts  77, 

Atwater  and  Emerson,  7  Mich.  12, 

Atwood  and  Sutliffe,  15  Ohio  St.  186, 

Ayres  r.  Insurance  Co.,  17  la.  176, 

Badger  r.  Badger,  2  Wall.  87, 

Baggerly  r.  Gaither,  2  Jones  Eq.  80,  . 

Bailey  r.  Bailey,  21  Gratt.  43,      . 

Baird  and  Wagner,  7  How.  234 

Baird  and  Withers,  7  Watts  228, 

Baker  and  Johnson,  4  B.  &  A.  440, 

Baker  and  Pate,  8  Leigh  80, 

Baker  r.  Westm.  Mining  Co.,  6  W.  Va.  196, 

Baltzell  and  Spann,  1  Fla.  302,     . 

Bank  and  Harrison,  3  Marsh.  375, 

Bank  and  I^e,  9  Leigh  200, 

Bank  and  McLaughlin,  7  How.  220, 

Bank  and  Sasscer,  4  Md.  418, 

Bank  r.  Borall,  1  Rawle,  152,  . 

Bank  v.  Calver,  2  Hill  532, 

Bank  v.  Com.  Warehouse  Co.,  49  N.  Y.  642, 

Bank  r.  Edwards  1  Barb.  271,      . 

Bank  v.  Evans,  3  T.  S.  Green  155,      . 

Bank  v.  Goss,  31  Vt.  318,  . 

Bank  v.  Insurance  Co.,  31  Com.  517,. 

Bank  r.  Kimmel,  1  Mich.  84, 

Bank  v.  Kanpp,  3  Pick.  96, 

Bank  v.  Mutual  Asso^n  Soc,  4  Leigh  88, 

Bank  v.  Railroad,  10  How.  Pr.  1, 

Bankhead  v.  Brown,  25  la.  540,    . 

Barbor  and  Tobey,  5  Johns.  72, 

Barker  and  Fry,  4  Pick.  382, 

Barney  and  Bracket,  28  N.  Y.  333,     . 

Barney  v.  Sutton,  2  Watts  31, 

Barrett  and  Sisson,  6  Barb.  199, 

Barrett  and  Welsh,  15  Mass.  380, 

Barter  v.  Merett,  3  Brod.  &  Bing.  272, 

Bartholomew  v.  Farwell,  41  Com.  107, 

Bartlett  and  Allen,  20  W.  Va.  46,      . 


101 
554 

780 
118 
477 
310 
429 
464 
381 
485 
300 
450 
485 
687 
201 
326 
318 
310 
727 
528 
467 
309 
310 
310 
112 
114 
200 
200 
381 
114 
:]10 
465 
121 
549 
464 
467 
200 
688 
467 
309,  311 
55 
310 
321 


Digiti 


zed  by  Google 


Table  op  Cases  Cited. 


xvii 


Bartlett  r.  Fleming,  3  W.  Va.  163, 

Bartlett  v.  McRae,  4  Ala.  689, 

Barton  &  Co.  v.  Handsford,  10  W.  Va.  470, 

Bass  and  Elam,  4  Munf.  301,     . 

Bass  and  How,  2  Mass.  382, 

Bassett  v.  Wosworthy,  2  Lead.  Gas.  Eq.  1, 

Bates  p.  Railroad,  13  How.  Pr.  519, 

Bates  V.  State  3  W.  Va.  685,    . 

Bayley  r.  Greenleaf,  7  Wheat.  46, 

Baylor  and  Tod,  4  Leigh  498, 

Beach  v.  Insurance  Co.,  8  Abb.  261, 

Beach  r.  Smith.  28  Barb.  254, 

Beall  V.  Salvey,  2  Rand.  401, 

Beal  r.  Insurance  Co.  16  Wis.  257, 

Bean  and  Caldwell,  17  W.  Va.  655, 

Beard  and  Newlin,  6  W.  Va.  110, 

Bears  and  Powers,  12  W.  213, 

Beasley  v.  Horner,  42  Wis.  631, 

Beatly  and  Blessings,  1  Rob.  287, 

Beaty  and  Brown,  34  Miss.  227, 

Bedford  r.  Hickman,  5  Call  236, 

Beebe  r.  InsuranceCo.,  25  Conn.  51, 

Beecher  and  Tyler,  44  Vt.  648, 

Beekman  v.  Railroad,  3  Paige  73, 

Bell  and  Myatt,  41  Ala.  232, 

Bell  and  Smith,  6  Pet.  68,        .  .  . 

Bell  r.  Morrison,  1  Pet.  360, 

Bell  r.  Tunnel  and  Mining  Co.,  36  Cal.  214, 

Bender  f.  Crawford,  33  Tex.  745, 

Bennett  and  Marvin,  8  Paige  312, 

Bennett  and  Williamson,  3  Munf.  316,     . 

Bennett  and  Holt,  2  Yerg.  6,      .        . 

Bennett  College  v,  Carey,  3  Bro.  C.  C.  390, 

Bentley  and  Williford,  5  J.  J.  Marsh.  181,     . 

Bergamin  v.  Clarke,  20  Gratt.  544, 

Berghaus  and  Atter,  8  Watts  77, 

Berkeley  r.  Dimery,  10  B.  &  C.  113, 

Berkshire  r.  Evans,  4  Leigh, 

Berkstresser  and  Wilson,  45  Mo.  283, 

Bernard  r.  Brewer,  2  Wash.  94, 

Betsall  and  State,  11  W.  Va.  727, 

Bicknell  and  Evans,  6  Ves.  182, 

Biddle  and  Heath,  9  Pa.  St.  273, 


244 
435 
378 
325 
333 
300 
121 

57 
300 
573 
386 
182 
461 
381 

99 
63,201 
559 
114 
345 
557 
333 
381 
551 
549 
407 
502 
407 
285 
324 
333 
159 
430 
689 
333 
481 
310 

18 
508 
141 
546 
179 
196 
286 


Digiti 


zed  by  Google 


XVlll 


Table  of  Cases  Cited. 


Bitner  v,  Bitner,  65  Pa.  St.  347, 
Black  V.  Shreve,  13  N.  J.  Eq.  456, 
Black  River  <fec.  v.  Clark,  25  Mf.  2()8, 
Blair  r.  Core,  20  W.  Va.  265, 
Blair  i\  Rutherford,  31  Tex.  465, 
Blakey  and  Newby,  3  H.  &  M.  57, 
Blessings  v.  Beatty,  1  Rob.  287, 
Bloodgood  and  Kane,  7  Johns.  Chy.  90, 
Bloodgood  i\  Railroad,  18  Wend.  14, 
Biosser  v.  Harshbarger,  21  Gratt.  216, 
Blow  r.  Maynard,  2  Leigh  29, 
Blum  V.  Chambers,  1  Serg.  &  R.  169, 
Board  and  Staats,  10  Gratt.  400, 
Boddara  and  East  India  Co.,  9  Ves.  466, 
Boggess  and  Holden,  20  W.  Va.  62, 
Boggess  r.  Robinson,  5  W.  Va.  418, 
Boggs  and  People,  20  Cal.  432, 
Boone  and  Childs,  10  Pet.  177, 
Borall  and  Bank,  1  Rawle  152, 
Borrow  and  Shields,  17  How.  145, 
Boston  Mill-Dam  r.  Newman,  12  Pick.  467, 
Bostwick  and  People,  32  N.  Y.  445, 
Bowen  a7id  Insurance  Co.,  47  Barb.  618, 
Boyd  and  Tardy,  26  Gratt.  638, 
Bracket  v,  Barney,  28  N.  Y.  333, 
Bradford  r.  Shine,  13  Pla.  393, 
Bradley  and  Valkenburg,  14  la.  112, 
Bradley  v.  Westcot,  13  Ves.  445, 
Brainard  and  Railroad,  9  Mf.  100, 
Bramhill  v.  Hoy,  4  C.  E.  Green  74, 
Bratten  and  Herdman,  2  Harr.  (Del.)  396. 
Brent  v.  Chapman,  5  Crancli  358, 
Brewer  and  Bernard.  2  Wash.  94, 
Brewster  v.  Doane,  2  Hill  537, 
Brewster  v.  Railroad,  5  How.  Pr.  187, 
Britton  and  Scott,  2  Yerg.  215, 
Brooklin  Park  v,  Armstrong,  45  N.  Y.  234, 
Brown  and  Bankhead,  25  la.  540, 
Brown  and  Ryerson,  35  Mich.  333. 
Brown  v.  Beaty,  34  Miss.  227, 
Brown  v.  Carter,  5  Ves.  877, 
Brown  v.  County  Comm'rs,  21  Pa.  St.  37, 
Brown  v.  Higginbotham,  5  Leigh  583, 


61 

200 

182 

130 

182 

325 

345 

411 

562 

713 

713 

56 

323 

196 

80 

81 

56 

300 

310 

247 

558 

200 

112 

465 

200 

324 

407 

501 

557 

435 

200 

325 

546 

311 

120 

430 

551 

549 

559 

557 

481 

148 

413 

Digiti 


zed  by  Google 


Table  op  Cases  Cited. 


XIX 


Brown  v.  Parish,  2  Dana  9, 
Brown  v,  Reynolds,  5  Sn.  639, 
Browning  v.  Morris,  2  Cowp.  790, 
Braner  and  Insurance  Co.,  11  Harr.  50, 
Brunshelle  v.  Giles,  9  Bing.  13, 
Bryan  and  Coulter,  1  Gratt.  18, 
Bryan  and  Plank  Road  Co.,  6  Jones  L.  82, 
Brookman  and  Read,  3  T.  R.  151, 
Buckhannon  and  Crane,  29  Ind.  570, 
Buffalow  V.  Buffalow,  2  Ired.  Eq.  113, 
Bull  and  Little,  5  Jones  Eq.  10, 
Bull  r.  Allen,  19  Conn.  101, 
Bullard  and  Hinton,  3  W.  Va.  582,     . 
Bullard  r.  Ragner,  30  N.  Y.  197, 
Bumgarner  and  Sellings,  6  Gratt  273, 
Bundy  and  Wright,  11  Ind.  398,     . 
Burgh  c.  Shanks,  5  Leigh  598, 
Burke  and  Sydnor,  4  Rand.  163,     . 
Burnett  and  Dussaume,  5  la.  95, 
Burnley  and  White,  20  How.  249, 
Burns  and  Pitzner,  7  W.  Va.  63, 
Burruss  atid  Carey,  20  W.  Va.  570, 
Burton  r.  Driggs,  20  Wall.  134, 
Byrd  and  Grim,  32  Gratt.  293,      . 
Byron  and  State,  20  Mo.  210,     . 
Cabell  r.  Megginson,  6  Munf.  202, 
Cain  and  Crislip,  19  W.  Va.  526, 
Caldwell  r.  Bean,  17  W.  Va.  655, 
Caldwell  v.  Craig,  21  Gratt.  138, 
Caldwell  r.  Pennington,  3  Gratt.  91        .     • 
Callaghan  r.  Kippers,  7  Leigh  608,    . 
Calver  and  Bank,  2  Hill  532, 
Camden  v,  Harris,  15  W.  Va.  554,     . 
Campan  ajid  Dewey,  4  Gibbs  565, 
Campbell  and  Kilsey,  38  Barb.  238, 
Campbell  and  Robertson,  2  Call  354 
Campbell  r.  Johnston,  4  Dana  178, 
Canal  Co.  and  Ten  Eyke,  3  Harr.  200,     . 
Canal  Co.  v.  Key,  3  Cranch  C.  C.  599, 
Cannovan  and  Kean,  21  Cal.  291, 
Capehart  and  Neese,  15  W.  Va.  279, 
Capehart  v.  Dowery,  10  W.  Va.  130, 
Caperton  v,  Martin,  4  W.  Va.  138, 


333 
200 
529 
381 

56 

50 
182 
196 
429 
437 
673 
467 
219 
114 

50 
114 
712 
157 
687 
357 

10 
219 
310 
625 
771 
196 
332 

99 
338 
630 
506 
310 
300 
245 
725 
429 
'114 
549 
554 
285 

63 
211 
324 


Digiti 


zed  by  Google 


XX 


Table  of  Cases  Cited. 


Corbin  and  Thornton,  3  Call  221  ...        729 

Cardwell  r.  Allen,  28  Gratt.  184          ..  .             739 

Carey  and  Burnett  College,  3  Bro.  C.  C.  390.       .  680 

Carey  r.  Burruss,  20  W.  Va.  570,        ...  219 

Carlile  and  Rex,  2  Barn.  &  Ad.  971          .  .800 

Carpenter  and  Clark,  4  C.  E.  Green  328.  333 

Carper  and  Crawford,  4  W.  Va.  56,          .            .  .        411 

Carper  r.  McDowell,  5  Gratt.  212,        .  800 

Carsley  and  Hunnicut,  1  H.  &  M.  153      .  495 

Carter  and  Brown,  5  Ves.  877,  481 

Carwile  and  Radford,  13  W.  Va.  572,  '247 

Cary  and  Peck,  27  N.  Y.  9,         .         .  61 

Catlin  and  Commonwealth,  1  Mass.  8,  770 

Catlin  and  Jackson,  2  Johns.  256                 .  200 

Central  Land  Co.  a /wi  Douglas,  12  W.  Va.  505,    .  161 

Chafee  and  Nightingale,  11  R.  I.  618,  .               466 

Chaffee  and  United  States,  18  Wall.  541,  310 

Chalfant  and  McCarthy,  14  W.  Va.,  100 

Chamberlain  r.  Reed,  16  Cal.  208,  .728 

Chambers  and  Blun,  1  Serg.  &  R.  169,  56 

Chambers  v.  Robbins,  28  Conn.  555,  325 

Chancellor  and  Mitchell,  14  W.  Va.  22,  51 

Chapman  and  Brent,  5  Cranch  358,                     .  325 

Chapman  r.  Railroad,  18  \V.  Va.  184,  271 

Chapman  r.  Turner,  1  Call  280,  .430 

Charleston  and  Dunn,  Harp.  Con.  R.  (S.  C.)  189,  .             459 

Chesley  v.  Pierce,  32  N.  H.  402,  .182 

Chevis  and  Elms,  2  McCord  349,       .  31o 

Child  and  Commonwealth,  10  Pick.  252,  .        756 

Child  and  Walmsley,  1  Ves.  341,        ...  196 

Childs  and  Boone,  10  Pet.  177,     .                        .  .300 

Choen  r.  Guthrie,  15  W.  Va.  113,       .  379 
Christian's  Case,  7  Gratt.  631,      ....        781 

Christian  r.  Miller,  3  Leigh  78,          .            .  .               629 

Christie  and  Railroad,  5  W.  Va.  325,       .            .  .169 

Christmas  v.  Russell,  5  Wall.  291,     .            .  118 
Churn  and  Ward,  18  Gratt.  801,               ...        200 

Clark  and  Crenshaw,  5  Leigh  68,       .  113 

Clark  V.  Carpenter,  4  C.  E.  Green  328,     .  .333 

Clarke  and  Bergamin,  20  Gratt.  544,              .  481 

Clarke  and  Black  River,  &c.,  25  N.  Y.  208,         .  182 

Clarke  r.  Cowan,  2  Cow.  325,             ...  430 

Clarke  v.  Reins,  12  Gratt.  98,        .                        .  .        575 


Digiti 


zed  by  Google 


Table  of  Cases  Cited. 

Clarkson  v.  DePeyster,  3  Paige  336, 

Clayes  and  Railroad,  21  Vt.  30,      . 

Clayton  r.  Heidelburg,  17  Miss.  62o, 

Clements  and  Lynch,  24  N.  J.  Eq.  431, 

Clinton  v.  Insurance  Co.,  45  N.  Y.,  454, 

Cloyd  and  Tracey,  10  W.  Va.  19, 

Coffin  r.  Coffin,  23  N.  Y.  9,     . 

Coffin  r.  Cooper,  14  Ves.  205, 

Coffin  i\  Langstan,  21  Gratt.  263, 

Cohen  and  Crowley,  3  B.  &  Ad.  478, 

Cohen  v.  Robert,  1  Stub.  210, 

Colelough  and  McClure,  5  Ala.  N.  S.  72, 

Cole  r.  Sackett,  1  Hill  516,        . 

Coleman  r.  Moody,  4  H.  &  M.  1, 

Collins  and  Turner,  7  Chy.  App.  Cas.  329,    . 

Colman  and  Long,  10  Beav.  370, 

Com.  Warehouse  Co.  and  Bank,  49  N.  Y.  642, 

Commonwealth  and  Anderson,  5  Rand., 

Commonwealth  and  Hutchins,  2  Va.  Cas.  331, 

Commonwealth  and  Johnson,  28  Pa.  St.  54, 

Commonwealth  and  Lowther,  1  H.  <fe  M.  202, 

Commonwealth  and  Vaiden,  12  Gratt.  717, 

Commonwealth  r.  Catlin,  1  Mass.  8, 

Commonwealth  i\  Child,  10  Pick.  252,    . 

Commonwealth  v.  Isaacs  &  West,  5  Rand.  634, 

Commonwealth  v.  Maxwell,  27  Pa.  St.  444, 

Commonwealth  r.  Parker,  2  Pick.  550, 

Compton  and  DeManville,  1  Ves.  &  B.  354, 

Conkle  and  State,  16  W.  Va.  736, 

Connally  r.  Connally,  32  Gratt.  657, 

Conner  and  Embury,  5  Comst.  511, 

Conway's  Ex'or  v.  Alexander,  7  Cranch  237 

Cook  and  Dolman,  14  N.  J.  Eq.  56,     . 

Cook  r.  Mancius,  5  Johns.  Chy.  99, 

Cooke  r.  Cooke,  2  Vern,  36, 

Cooley  r.  Rankin,  11  Mo.  647, 

Cooper  and  Coffin,  14  Ves.  205, 

Cooper  and  Insurance  Co.,  50  Pa.  St.  331, 

Cooper  and  Lambert,  29  Gratt.  66, 

Cooper  arid  Nicholas,  2  W.  Va.  347, 

Cooper  and  Taylor,  10  Leigh  317, 

Cooper  and  Utterback,  28  Gratt.  233,       . 

Cooper  V,  Marsden,  1  Esp.  1, 


XXI 

673 
181 
141 

61 
386 

63 

61 

55 
508 
379 

56 
205 
464 
546 
477 
673 
112 
770 
774 
756 
345 
754 
770 
756 
770 
780 
786 
485 
159 

46 
549 
429 
114 
461 
674 
688 
680 
382 

46 
346 
129 

12 
311 


Digiti 


zed  by  Google 


XXll 


Table  of  Cases  Cited. 


Copis  V.  Middleton,  4  Russ.  277, 

Core  and  Blair,  20  W.  Va.  260, 

Coster  V.  Tidewater  Co.,  18  N.  J.  Eq.  54, 

Couch  and  Webster,  6  Rand.  619, 

Coulter  V.  Bryan,  1  Gratt.  18, 

County  Comm'rs  and  Brown,  21  Pa.  St.  37, 

County  of  Mahaska  v.  Ingalls,  16  la.  95, 

County  V.  Geiger,  1  Call  193, 

Court  Com.  Pleas  and  People,  43  Barb.  278. 

Courtney  r.  Scott,  Litt.  Sel.  Cas.  457, 

Cousins  and  Parker,  2  Gratt.  372, 

Covington  Bridge  and  Arnold,  3  Duv.  372, 

Cowan  and  Clarke,  2  Cow.  325, 

Cox  r.  Romaine,  9  Gratt.  27, 

Craig  and  Caldwell,  21  Gratt.  138,     . 

Craig  r.  Sebrell,  9  Gratt.  131,        . 

Craigen  r.  Thorn,  3  H.  &  M.  269, 

Crane  v.  Buckhannon,  29  Ind.  570, 

Craus  V.  Hunter,  28  N.  Y.  389, 

Crawford  and  Bender,  33  Tex.  745, 

Crawford  and  McDowell's  Ex'rs,  11  Gratt.  405, 

Crawford  r.  Carper,  4  W.  Va.  56, 

Crawford  r.  McDaniel.  1  Rob.  448,    . 

Crawford  r.  Summers,  3  J.  J.  Marsh.  300, 

Crenshaw  and  Poster,  3  Munf.  520, 

Crenshaw  v.  Clarke,  5  Leigh  68, 

Cresson  and  Miller,  5  Watts  &  S.  284, 

Crews  and  Whisker,  1  Ired.  Eq.  351, 

Crislip  V.  Cain,  19  W.  Va.  526, 

Crocker  r.  Crane,  21  Wend.  211, 

Crocker  r.  Higgins,  7  Conn.  342, 

Cropsey  and  Robinson,  2  P^dw.  Chy.  137, 

Cross  r.  DeValle,  1  Wall.  14, 

Croughton  r.  Duval,  3  Call  69,     . 

Crouse  r.  Miller,  10  Serg.  &  R.  158, 

Crow  and  Warring,  11  Cal.  366, 

Crowley  r.  Cohen,  3  B.  &  Ad.  478,     . 

Crummey  and  Norris,  2  Rand.  323, 

Crump  V.  U.  S.  Mining  Co.,  7  Gratt.  368, 

Cummings  v.  Fallum,  13  Vt.  434, 

Cunningham  and  Gallatin,  8  Cow.  361, 

Cunningham  and  Griffin,  20  Gratt.  31, 

Cunningham  v.  Smith,  10  Gratt,  255, 


410 
130 
564 
629 
45 
148 
311 
244 
141 
521 
407 
554 
430 
300 
338 
101 
729 
429 
626 
324 
756 
411 
345 
197 
465 
113 
286 
333 
332 
181 
675 
429 
247 
467 
310 
285 
379 
205 
625 
310 
247 
326 
630 


Digiti 


zed  by  Google 


Table  op  Cases  Cited. 


xxui 


Cunningham*s  ExV  v.  Hull,  1  Munf.  330, 

Currie  v,  Donald,  4  Wash.  58, 

Custer  r.  Custer,  17  W.  Va.  113, 

Dabney  v,  Preston,  35  Gratt.*841, 

Daggett  r.  Rankin,  31  Cal.  321,    . 

Dair  v.  United  States,  16  Wall.  1, 

Dandridge  and  State,  12  Wheat.  64, 

Dartmonth  College  v.  Woodward,  4  Wheat.  519, 

Dashiell  and  Leassier,  13  La.  151, 

Davenport  and  Thompson,  1  Wash.  128, 

Davenport  c.  Insurance  Co.,  17  la.  276, 

Davids  and  Jones,  4  Russ.  277, 

Davis  and  Lewis,  29  Gratt.  225, 

Davis  r.  Demming,  12  W.  Va.  281,     . 

Davis  r.  Huggins,  3  N.  H.  231,     . 

Davis  V,  Perley,  30  Cal.  630,    . 

Davison  and  Insurance  Co.,  30  Md.  104, 

Dawson  v.  Moons,  4  Munf.  535, 

Dean  r.  Insurance  Co.,  4  T.  &  Cook  497, 

Dean  r.  Nelson,  10  Wall.  172, 

Deardorff  r.  Foresman,  24  Ind.  481, 

Deitrich  r.  Murdock,  42  Mo.  279, 

Delany  r.  People,  10  Mich., 

DeManville  v.  Compton,  1  Ves.  &  B.  354, 

Demming  and  Davis,  12  W.  Va.  281, 

Denton  and  State,  6  Cold.  539, 

DePeyster  and  Clarkson,  3  Paige  336,     . 

DeValle  and  Cross,  1  Wall.  14, 

Dewey  r.  Campan,  4  Gibbs  565, 

DeWolf  V,  Johnson,  10  Wheat.  362,    . 

Dickenson  v.  Lewis,  7  W.  Va.  673, 

Dimery  and  Berkeley,  10  B.  &  C.  113, 

Dixon  and  Kerr,  2  Call  379 

Deane  and  Brewster,  2  Hill  537, 

Dobbins  and  McMillion,  9  Leigh  422, 

Doe  r.  Tarford,  3  B.  &  Ad.  890,    . 

Doebling  v.  Loos,  45  Mo.  150, 

Doggett  r.  Helm,  17  Gatt.  96, 

Dolman  v.  Cook,  14  N.  J.  Eq.  56, 

Donald  and  Currie,  4  Wash.  58, 

Donehoo  and  Richardson,  16  W.  Va.  685, 

Dougan  v.  State,  30  Ark.  41, 

Dougherty  v,  McColgar,  7  Cranch  275, 


333 
200 
462 

50 
520 
200 
205 
326 
333 
430 
381 
435 
465 
429 
467 
286 
382 
546 
383 
362 
199 
552 
771 
485 
429 
786 
673 
247 
245 
113 
318 

18 
159 
311 
159 
309 
464 
486 
114 
200 
293 
787 
429 


Digiti 


zed  by  Google 


XXIV 


Table  of  Cases  Cited. 


Douglas  and  State,  20  W.  Va., 

Douglas  V.  Cent'l  Land  Co.,  12  W.  Va.  505, 

Douglas  r.  Fagg,  8  Leigh  588, 

Dowery  and  Capehart,  10  W.  Va.  130,    . 

Draper  r.  Gordon,  4  Sandf,  Chy.  225, 

Driggs  and  Burton,  20  Wall.  134, 

Driggs  r.  Insurance  Co.,  10  Barb.  440, 

Druse  and  Lush,  4  Wend.  313, 

Dryden  and  Patrick,  10  W.  Va.  387, 

Duchess  of  Rutland  and  Wakeman,  3  Ves.  Jr.  505, 

Duke  of  Beaufort  v.  Glynn,  2  Sro.  &  G.  213,    . 

Duke  of  Norfolk  v.  Worthy,  1  Campb.  337     . 

Dula  V.  State,  8  Yerg.  511, 

Duncan  v.  Pope,  47  Ga.  445, 

Dunn  r.  Charleston, Harp.  Con.  R.  (S.  C.)  189 

Duponti  V.  Massy,  4  Wash.  C.  C.  128, 

Duryee  and  Mills,  Cranch  481, 

Dussaume  v.  Burrett,  5  la.  95, 

Duval  and  Croughton,  3  Call  69, 

Dye  and  Webb,  17  W.  Va.  376, 

East  India  Co.  v.  Boddam,  9  Ves.  466, 

Eaton  and  Loomis,  32  Conn.  550, 

Eddy  and  Stebbins,  4  Mason  414, 

Edwards  and  Bank,  1  Barb.  271, 

Eichelberger  and  Whiting,  16  la.  422, 

Elam  r.  Bass,  4  Munf.  301, 

Elliott  V.  Miller,  8  Mich.  132, 

Elliott  r.  Pell,  1  Paige  263, 

Elliott  V,  Piersol,  1  Pet.  329, 

Elms  r.  Chevis,  2  McCord  349, 

Embury  v.  Conner,  5  Comst.  511, 

Emerson  v.  Atwater,  7  Mich.  12, 

Emmett  and  Morris  Canal  Co.,  9  Paige  168, 

Emory  v.  Erskine,  7  Leigh  267, 

English  and  Pasley,  10  Gratt.  236, 

Erskine  and  Emory,  7  Leigh  267, 

Erwin  and  Lloyd,  29  Gratt.  598, 

Erwin  and  Smedley,  51  Pa.  St.  445, 

Eubank  and  Hampton,  4  J.  J.  Mar.  634, 

Eubank  v.  Hampton,  1  Dana  343,     . 

Evans  and  Bank,  3  J.  S.  Green  155, 

Evans  and  Berkshire,  4  Leigh, 

Evans  i\  Bicknell,  6  Ves,  182,      , 


159 
161 
409 
211 
247 
310 
382 
333 

72 
681 
681 
675 
786 
200 
549 
611 
118 
687 
467 

63 
196 
114 
333 
114 
521 
325 
223 
437 
246 
310 
549 
429 
333 
729 
394 
729 
130 
552 
333 
333 
200 
508 
196 


Digiti 


zed  by  Google 


Table  of  Cases  Cited. 


XXV 


Evans  and  Smith,  6  Binn.  102, 
Evans  v.  Spurgin,  6  Gratt.  107,    . 
Evans  and  Vance,  11  W.  Va.  370,      . 
Ewing  V.  Ferguson,  33  Gratt.  548, 
Ex'or  of  Nixon  r.  Morris,  1  How.  118, 
Fagg  and  Douglass,  8  Leigh  588, 
Fahrenkrug  and  Ins.  Co.,  68  111.  463, 
Fahy  and  Manion,  11  W.  Va.  482, 
Falcon  and  Mann,  25  Tex.  271, 
Fallman  and  Cummings,  13  Vt.  434, 
Farmers  &c.  Co.  t?.  Kursch,  5  N.  Y.  558, 
Farmin  and  Pulham,  2  DeG.  &  Sm.  99, 
Farwell  and  Bartholomew,  41  Conn.  107. 
Faulkner  and  Railroad,  4  W.  Va.  180, 
FauRset  and  Whitefield,  1  Ves.  392, 
Feamster  v.  Withrow,  9  W.  Va.  296,    . 
Feaster  r.  WoodfiU,  23  Ind.  493,     . 
Fenne  r.  Sayre,  3  Ala.  458, 
Ferguson  and  Ewing,  33  Gratt.  548, 
Fergusson  v.  Fish,  28  Conn.  501, 
Fessenden  r.  Sagor,  53  Me.  531, 
Findlay  v.  Patterson,  2  B.  Mon.  76,    . 
Finster  and  Murray,  2  John.  Chy.  155, 
Fish  and  Fergusson,  28  Conn.  501, 
Flagg  V.  Mann,  2  Sumn.  486, 
Fleet  r.  Hawkins,  6  Munf.  188, 
Fleming  v.  Toler,  7  Gratt.  310,     . 
Fleming  and  Bartlett,  3  W.  Va.  163, 
Fletcher  and  Miller,  27  Gratt.  405, 
Foresman  and  Deardorff,  24  Ind.  481, 
Fowler  r.  Ins.  Co.,  23  Barb.  143, 
Forney  and  Kendrick,  22  Gratt.  748, 
Forsyth  and  Harkins,  11  Leigh  24, 
Foster  r.  Crenshaw,  3  Munf.  520, 
Frame  and  Laughlin,  14  W.  Va.  335, 
Franklin  v.  Ins.  Co.,  43  Mo.  491, 
Freeland  and  Vaughan,  2  H.  &  M.  477, 
Friedley  v.  Hamilton,  17  Serg.  &  R.  71, 
Frye  v.  Barker,  4  Pick.  382, 
Fugate  and  Nash,  24  Gratt.  202, 
Funk  and  Harding,  8  Kans.  315, 
Gadsby  and  McGuire,  3  Call  234, 
Gaillard  v,  Gaillard,  23  Miss.  152, 


333 

129 

437 

613 

429 

409 

382 

.   211,424 

429 

310 

21 

478 

r 

310 

159 

196 

111,410 

786 

114 

613 

62 

56 

480 

300 

52 

520 

338 

630 

244 

200 

199 

381 

.   410,514 

800 

462 

244 

381 

158 

689 

467 

201 

558 

466 

. 

452 

Digiti 


zed  by  Google 


xxvi  Table  of  Cases  Cited. 

Gains  r.  Rummer,  9  W.  Va.  64,        .        .  63 

Gaither  and  Baggarly,  2  Jones  Eq.  80,         .            .  300 
Galbreath  r.  Galbreath,  5  Watts  146,       ...        333 

Gales  V.  Miller,  8  Gratt.,           ....  100 
Gallahue  mid  Mairs,  9  Gratt.  94,              ...        546 

Gallatin  r.  Cunningham,  8  Cow.  361,  247 

Gallatin  r.  Haywood,  4  W.  Va.  1,          .            .  159 

Gallardo  and  Martinez,  5  Cal.  155,  728 

Galloway  and  King,  5  Jones  Eq.  128,     .  .        673 

Gas  Light  Co.  and  Knowles,  19  Wall.  58,  .  118 

Gay  and  Holbrook,  6  Cush.  215,            .  310 

Gebhard  and  Phelps,  Bosw.  404,     ...  386 

Geiger  and  County,  1  Call  193,  .244 

Geiger  and  Harnsburger,  3  Gratt.  144,  205 

Gettle  and  Railroad,  3  W.  Va.  376,      .              .  .159 

Gibbons  and  Armintraut,  25  Gratt.  371,  50 

Gibson  r.  Parker,  2  Dev.  <fe  Bat.  530,     .            .  .200 

Giles  and  Brunshelle,  9  Bing.  13,     .  56 

Giles  and  United  States,  9  Cranch  212,  206 

Gillespie  and  Holdridge,  2  John.  Chy.  30,  .  430 

Gillison  v.  Ludington,  6  W.  Va.  128,    .  57 

Givens  anri  Rowan,  10  Gratt.. 250,  159 

Glen  r.  Glen,  4  Serg.  &  R.  488,  .333 

Glyn  a??d  Railroad,  1  El.  &  El.  652.  379 

Glynn  and  Duke  of  Beaufort,  2  Sm.  &  G.  213,  681 

Goff  and  Strider,  6  W.  Va.  257,        ...  57 

Gombunte  v.  Pub.  Adm'r,  4  Bradf.  (N.  Y.)  226,  61 

Goode  and  Hicks,  12  Leigh  479,          ...  200 

Gordon  and  Draper,  4  Sandf.  Chy.  225,  247 

Gordon  and  Slothower,  23  Md.  1,  333 

Gordon  and  Wilkins,  11  Leigh  547,  411 

Gorrell  and  Supervisors,  20  Gratt.  484,  141 
Gobs  ai?4  Bank,  31  Vt.  318,            ....        200 

Gottshall  and  Lessee,  &c.,  4  Yeates  334,  286 

Graham  v.  Hackwith,  1  A.  K.  Mar.  424,  196 

Grant  and  Jones,  10  Paige  348,           ...  437 

Grantlines  v.  Wight,  2  Munf.  179,  333 

Graves  v.  Mumford,  26  Barb.  95,        .  435 

Graves  v.  Tucker,  10  Sm.  (Miss.)  9,         .            .  200 

Gray  and  Masters,  10  B.  &  C.  615,     ...  18 

Gray  and  Shelby,  11  Wheat.  361,  325 

Grayson's  Case,  6  Gratt.  712,              ...  713 

Greely  and  Railroad,  17  N.  H.  47.            .            .  .        549 


Digiti 


zed  by  Google 


Table  of  Cases  Cited.  xxvii 

Greenleaf  and  Bayley,  7  Wheat.  46,  300 

Green  ex  parte,  29  Ala.  52,             ....  141 

Green  v.  Kemp,  13  Mass.  515,  114 

Greenwood  and  Hutchinson,  82  E.  C.  L.  324,     .  19 

Greers  v,  Greers,  9  Gratt.  332,             ...  480 

Griffin  v.  Cunningham,  20  Gratt.  31,        .  326 

Griffin  t?.  Macaulay,  7  Gratt.  476,       ...  411 

Grinn  v.  Byrd,  32  Gratt.  293,        ....  625 

Griswold  and  Mayne,  3  Sandf.  (S.  C.)  478,  .  196 

Grove  v.  Zumbro,  14  Gratt.  501,               ...  244 

Grovesback  v,  Seely,  13  Mich.  345,     ...  687 

Gryner's  Lessee  r.  Astor,  2  How.  319,  118 

Gunnel  v.  Phillips,  1  Mass.  530,         ...  56 
Guthrie  and  Choen,  15  W.  Va.  113,                                  .379 

Hack  with  and  Graham,  1  A.  K.  Mar.  424,  196 

Haddock  and  Peckham,  36  111.  38,                 .   '  521 
Hairston  r.  Randolph,  12  Leigh  445,                             .  244,  573 

Halbros  and  Readj,  46  Wis.  692,                              .        .  114 

Haley  and  Haygood,  Rich.  Law  325,  200 

Hall  r.  Mayhew,  15  Md.  551,         ....  333 

Hall  V.  Railroad,  6  Ala.  (N.  8.)  741,                         .  182 

Hamilton  and  Friedley,  17  Serg.  &  R.  71,           .  689 

Hampton  v,  Eubank,  4  J.  J.  Mar.  181,  333 
Hampton  v,  Eubank,  1  Dana  343,                                    .333 

Hampton  and  Stevens,  46  Mo.  404,  687 

Handsford  and  Barton  &  Co.,  10  W.  Va.  470,     .  378 

Handy  and  Pennington,  4  Munf.  140,  430 

Hardesty  arid  Tyson,  29  Md.  305,  333 

Harding  v.  Pink,  8  Kans.  315,            ...  558 

Harkins  v.  Forsyth,  11  Leigh  24,              ...  800 

Harman  and  Rittenhouse,  7  W.  Va.  380,  214 

Harnsburger  v.  Geiger,  3  Gratt.  144,  205 

Harris  and  Camden,  15  W.  Va.  554,  300 

Harris  and  Wroe,  2  Wash.  126,    ....  546 

Harrison  v.  Bank,  3  Marsh.  375,        ...  727 

Harrison  v,  Middleton,  11  Gratt.  544,      ...  309 

Harshbarger  and  Blosser,  21  Gratt.  216,  713 
Hart  anrf  Osborne,  24  Wis.  90,                                          .560 

Hartwell  v,  Armstrong,  19  Barb.  166,  562 
Harvey  et  ux.  v.  Pecks,  1  Munf.  518.                              .  244, 572 

Harwell  and  Lanier,  6  Munf.  79,        .  712 
Hascals  and  State,  6  N.  H.  352,                                       .55 

Hasaon  and  Watson,  1  Duer  252,       ...  721 


Digiti 


zed  by  Google 


XXVlll 


Table  of  Ca^es  Cited. 


Hastings  r.  Vaughan,  5  Cal.  315, 
Hawkins  and  Fleet,  6  Munf.  188, 
Hawkins  arul  Herrington,  1  Rob.  391, 
Hay  r.  Kramer,  2  Watts  &  S.  138.     . 
Haygood  r.  Haley,  Rich.  L|iw  325, 
Hayward  ami  Shrewsbury,  1  Doug.  375. 
Haywood  and  Gallatin,  4  W.  Va.  1, 
Hayzlett  v.  McMillan,  11  W.  Va.  464, 
Heath  v.  Biddle,  9  Pa.  St.  273, 
Heidelburg  r.  Clayton,  17  Miss.  623, 
Helm  and  Dogget't,  17  Gratt.  96, 
Helm  and  State,  6  Mo.  263,     . 
Helms  r.  State,  21  Miss.  500, 
Henderson  and  Hibemia  Co.,  8  S.  &  R.  219,' 
Herbert  r.  Shaw,  11  Md.  118, 
Herdman  r.  Bratt'en,  2  Harr.  (Del.) "396, 
Herkimer  r.  Rice,  27  N.  Y.  169,    . 
Herrrington  v.  Hawkins,  1  Rob.  391, 
Hess  V.  Rader,  26  Gratt.  746, 
Heydon's  Case,  4  Co.  41  a,      . 
Hibemia  Co.  r.  Henderson,  8  S.  <fe  R.  219, 
Hicks  V.  Goode,  12  Leigh  479, 
Hicks  r.  Morris,  5  Gill  &  J.  75,     . 
Hickok  and  Schwinger,  63  N.  Y.  280, 
Hickman  and  Redford,  5  Call  236, 
Hickman  c.  Painter,  11  W.  Va.  386,  . 
Higginbotham  and  Brown,  5  Leigh  583, 
Higgins  and  Cracker,  7  Conn.  342,    . 
Highland  T.  Co.  r.  McKean,  11  John.  98, 
Hill  and  Kinley,  W.  &  S.  426, 
Hills  r.  Loomis,  42  Ver.  565, 
Hingham  Bridge  r.  Norfolk,  6  Allen  353,      . 
Hinton  r.  Bullard,  3  W.  Va.  582, 
Hite  and  Jolliffe,  1  Call  306,    . 
Hite  and  Hurst,  20  W.  Va.  183,  . 
Hoard  and  Railroad,  16  W.  Va.  170, 
Hobbs  and  Malone,  1  Rob.  388,    . 
Hog  V.  Bramhill,  4  C.  E.  Green  74,     , 
Houghton  V.  Houghton,  11  E.  L.  &  Eq.  135, 
Holbrook  v.  Gray,  6  Cush.  215, 
Holbrooke  and  Ritchie,  7  S.  l^  R.  458,     . 
Holden  v.  Boggess,  20  W.  Va.  62,      . 
Holdridge  r.  Gillespie,  2  John.  Chy.  30, 


688 
338 
465 
310 
200 
765 
159 
103 
286 
141 
485 
771 

56 
181 

56 
200 
385 
465 
130 
764 
181 
200 
429 
121 
333 
196 
413 
675 
181 
435 
429 
551 
219 
333 
274 
149 

44 
435 
477 
310 

55 

80 
430 


Digiti 


zed  by  Google 


Table  of  Cases  Cited. 


XXIX 


Holgate  and  Nelthrope,  1  Call  218,    . 

Holt  and  Bennett,  2  Yerg.  6, 

Holt  and  Moore,  10  Gratt.  284, 

Holt  and  Purviance,  8  Gilm.  (111.)  404,  . 

Holyoke  Co.  r.  Lyman,  15  Wall.  500, 

Hope  Ins.  Co.  and  Hurlbert,  4  How.  274, 

Hopkins  r.  Ward,  6  Munf.  40, 

Horner  ajid  Beasley,  42  Wis.  631, 

Horner  r.  Kiteltas,  46  N.  Y.  605, 

Horner  r.  Speed,  2  Pat.  &  H.  616, 

Horwitz  V.  Ins.  Co.,  40  Mo.  657, 

Host  and  Jones,  1  H.  &  M.  470,    . 

Houston  and  Taylors,  2  H.  &  M.  161, 

How  r.  Bass,  2  Mass.  382, 

Howe  r.  Howe,  99  Mass.  88,    . 

Hubbard  and  Maunghara,  8  B.  &  C.  14, 

Hudson  and  Archer,  7  Beav.  551, 

Hudson  r.  Revelt,  15  E.  C.  L.  467,      . 

Huffman  r.  Alderson,  9  W.  Va.  616 

Huggins  and  Davis,  3  N.  H.  231, 

Hulbert  and  Sweet,  51  Barb.  312, 

Hull  r.  Cunningham's  ex'r.,  1  Munf.  330, 

Hull  and  Preston,  23  Gratt.  600, 

Humbert  v.  Trinity  Church,  24  Wend.  587, 

Hunnient  r.  Carsley,  1  H.  &  M.  153, 

Hunt  and  Richardson,  2  Munf.  148, 

Hunter  and  Crans,  28  N.  Y.  389, 

Hunter  r.  Jones,  6  Rand.  541, 

Hunter  v,  Mathews,  1  Rob.  468,    . 

Hunter  v.  Waitel,  3  Gratt.  33, 

Huntington  and  Sheef,  16  W.  Va.  308,     . 

Hurst  r.  Kite,  20  W.  Va.  183, 

Hurlbert  r.  Hope  Ins.  Co.,  4  How.  274,   . 

Huston  and  Johnson,  17  Mo.  58, 

Huston  r.  Stringham,  21  la.  36, 

Hutchins  r.  Commonwealth,  2  Va.  Cap.  331, 

Hutchinson  v.  Greenwood,  82  E.  C.  L.  324, 

Hyman  r.  Smith,  10  W.  Va.  299  (S.  C.  13 

744), 

lliffe  and  Railroad,  13  0.  St.  235, 
Ingalls  and  County  of  Mahaska,  16  la.  95,     . 
Ingh's  and  Kensington,  8  East.  274, 
Inhabitants  and  Knight,  13  Mass.  218, 


. 

675 

430 

101 

198 

558 

120 

7 

2,  73,  74 

114 

429 

483 

. 

381 

673 

159 

333 

480 

309 

477 

201 

323 

467 

141 

333 

200 

611 

495 

50 

626 

394 

546 

468 

63 

274 

120, 121 

429 

114 

774 

19 

W.  Va. 

100,  129,  271 

200 

311 

309 

, 

55 

Digiti 


zed  by  Google 


XXX 


Table  of  Cases  Cited. 


Innis  r.  McCrummin,  12  Martin  425, 
Inskip  and  Lord  Braybrooke,  8  Ves.  417, 
Insurance  Co.  and  Abell,  18  W.  Va.  400, 
Insurance  Co.  and  Ayres,  17  la.  176, 
Insurance  Co.  ajid  Bank,  31  Conn.  517, 
Insurance  Co.  and  Beach,  8  Abb.  Pr.  261, 
Insurance  Co.  and  Beal,  16  Wis.  257, 
Insurance  Co.  and  Bebee,  25  Conn.  51, 
Insurance  Co.  v,  Bowen,  47  Barb.  618,     . 
Insurance  Co.  r.  Bruner,  11  Harris  50, 
Insurance  Co.  and  Clinton,  45  N.  Y.  454, 
Insurance  Co.  v.  Cooper,  50  Pa.  St.  331, 
Insurance  Co.  and  Davenport,  17  la.  276, 
Insurance  Co.  v.  Davison,  30  Md.  104, 
Insurance  Co.  and  Dean,  4  Thorn.  &c.  497, 
Insurance  Co.  and  Driggs,  10  Barb.  440, 
Insurance  Co.  v.  Fahrenkrug,  68  111.  463, 
Insurance  Co.  and  Fowler,  23  Barb.  143, 
Insurance  Co.  and  Franklin,  43  Mo.  491, 
Insurance  Co.  and  Horwitz,  40  Mo.  557, 
Insurance  Co.  v.  Kelly,  24  0.  St.  345,      . 
Insurance  Co.  and  Lacey,  56  Me.  562, 
Insurance  Co.  and  Lyman,  17  John.  377, 
Insurance  Co.  r.  Maguire,  51  111.  351, 
Insurance  Co.  a?id  Miller,  12  W.  Va.  116, 
Insurance  Co.  v.  Murra}^  73  Pa.  St.  28, 
Insurance  Co.  v,  McMillan,  29  Ala.  147, 
Insurance  Co.  and  Nichols,  1  Allen  63, 
Insurance  Co.  v.  Porter,  3  Grant  Cas.  123, 
Insurance  Co.  and  Post,  43  Barb.  351, 
Insurance  Co.  and  Quarrier,  10  W.  Va.  522, 
Insurance  Co.  t?.  Shallenberger,  8  Wright  259, 
Insurance  Co.  and  Taylor,  9  How.  390, 
Insurance  Co.  and  Trans.  Co.,  34  Conn.  561, 
Insurance  Co.  and  Waring,  45  N.  Y.  606, 
Insurance  Co.  v.  Well  &  Ulman,  28  Gratt.  389, 
Insurance  Co.  r.  Wetmore,  32  111.  221,     . 
Insurance  Co.  r.  Wilkinson,  13  Wall.  222,     . 
Insurance  Co.  and  Witherel,  49  Me.  562, 
Isaacs  &  West  aiid  Commonwealth,  5  Rand.  634, 
Isbell  V.  Norvell,  4  Gratt.  176,      . 
Jackson  v.  Antwerp,  1  Wend.  295, 
Jackson  r.  Catlin,  2  John.  256, 


333 

680 

219.379 

381 

381 

386 

381 

381 

112 

381 

386 

382 

381 

382 

383 

382 

382 

381 

381 

381 

382 

382 

476 

382 

63 

382 

200 

381 

382 

383 

371) 

;!81 

;]83 

383 

380 

391 

382 

382 

382 

4,  . 

770 

630 

19 

200 

Digiti 


zed  by  Google 


Table  op  Cases  Cited. 


XXXI 


Jackson  r.  Jackson,  32  6a.  325, 

Jackson  v.  Moore,  6  Cow.  706, 

Jackson  v.  McConnel,  19  Wend.  175, 

James  R.  &  K.  Co.  v,  Robinson,  16  Gratt.  434, 

James  r.  Stephens,  2  Pat.  &  H.  11, 

Jameson  p.  Shields,  3  Gratt.  13, 

Jarrett  r.  Jarrett  11  W.  Va.  584,   . 

Jenkins  v.  Pie,  12  Pet.  241, 

Jenkins  and  Union  Tump.  Co.,  1  Caine  Cas.  381, 

Jennings  v.  Jennings  2  Beasley  38, 

Jerman  and  McAllister,  32  Miss.  142, 

Johnson  r.  Baker,  4  B.  &  A.  440, 

Johnson  r.  Commonwealth,  85  Pa.  St.  54, 

Johnson  and  De  Wolf,  10  Wheat.  362, 

Johnson  v.  Huston,  17  Mo.  58, 

Johnson  and  Kimbal.  14  Wis.  674, 

Johnson  v.  Taber,  10  N.  Y.  319, 

Johnston  a?id  Campbell.  4  Dana  178, 

JoUiffe  r.  ifite,  1  Call  301, 

Jones  17.  Davids,  4  Russ.  277, 

Jones  r.  Grant,  10  Paige  348, 

Jones  r.  Hast,  1  H.  &.  M.  470, 

Jones  and  Hunter,  6  Rand.  541,  . 

Jones  and  Kibbey,  7  Bush.  243, 

Jones  and  Neely  16  W.  Va.  626, 

Jones  a7id  Piscataqua  Ferry  Co.,  39  N.  H.  491, 

Jones  V.  Railroad  Co.,  50  Barb.  193,  . 

Jordan  r.  Woodward,  40  Me.  317, 

Judge  and  Michoad,  20  La.  An.  239, 

Kable  v.  Mitchell,  9  W.  Va.  4'.»2, 

Kane  v.  Bloodgood,  7  John.  Chy.  90, 

Karth  v.  Light,  15  Cal.  327, 

Keane  v.  Cannovan,  21  Cal.  291, 

Keller  r.  McHuffman,  15  W.  Va.  64, 

Kelly  and  Ins.  Co.,  24  0.  St.  345, 

Kemp  and  Green,  13  Mass.  515, 
'  Kemp  V.  Pryor,  7  Ves.  249, 

Kendrick  r.  Forney,  22  Gratt.  748, 

Kendrick  r.  Whitney,  28  Gratt.  646, 

Kennedy  v.  Kennedy,  87  111.  250, 

Kensington  r.  Inglis,  8  East.  274, 

Kent  V.  Lloyd,  30  Gratt.  555, 

Kerr  r.  Dixon,  2  Call  379,       . 


56 
333 
333 
218 
409 
51 
59 
479 
181 
452 
112 
201 
756 
113 
429 
687 
333 
114 
333 
435 
437 
673 
394 
464 
99,  409 
182 
122 
558 
441 
211 
411 
736 
285 
324 
382 
114 
196 
410, 514 
613 
454 
309 
613 
159 


Digiti 


zed  by  Google 


XXXll 


Table  op  Casks  Cited. 


Key  and  Canal  Co.,  3  Cranch  C.  C.  599, 
Key  V.  McCleary,  25  la.  191, 
Kibbee  and  Andrews,  12  Mich.  94, 
Kibbey  v,  Jones,  7  Bush  243, 
Kidd  and  St.  John,  26  Cal.  263, 
Kilsey  y.  Campbell,  88  Barb.  238, 
Kimbal  r.  Johnson,  14  Wis.  674, 
Kimniel  aiid  Bank,  1  Mich.  84, 
Kincheloe  v.  Kincheloe,  11  Leigh  398, 
King  i\  Galloway,  5  Jones  Eq.  128, 
King  V,  Newman,  2  Munf.  40, 
King  and  Reg.,  1  Salk., 
King  and  Sayre,  17  W.  Va.  562, 
King  and  Taylor,  6  Munf.  368, 
Kingley  r.  Young,  Coop.  Eq.  PI.  42, 
Kinley  r.  Hill,  4  Watts  &  S.  426, 
Kippers  and  Callaghan,  7  Leigh  608, 
Kirschner  and  Nicholson,  20  W.  Va.  251, 
Kiteltas  and  Horner,  46  N.  Y.  605, 
Kline  and  Laidley,  8  W.  Va.  218,      . 
Knapp  and  Bank,  3  Pick.  96, 
Knapp  and  White,  8  Paige  173, 
Knight  r.  Inhabitants,  &c.,  13  Mass.  218, 
Knight  and  Perkins,  4  N.  C.  474, 
Knowles  v.  Gas  Light  Co.,  19  Wall.  58, 
Korner  v.  Rankin,  11  Gratt.  420, 
Kramer  arid  Hay,  2  W.  &  S.  138, 
Krider  v.  Trustees,  31  la.  547, 
Kummins  r.  Wilson,  8  W.  Va.  584, 
Kursch  and  Farmers,  &c.,  5  N.  Y.  558, 
Kuykendall  and  Zickafoose,  12  W.  Va.  23, 
Lacey  v.  Ins.  Co.  56  Me.  562, 
Ladd  V.  Wiggin,  35  N.  H.  421, 
Laidley  v,  Kline,  8  W.  Va.  218, 
Lamb  v.  Shears,  1  Wend.  437, 
Lambert  v.  Cooper,  29  Gratt.  66,  . 
Lancaster  and  Shanks,  5  Gratt.  110, 
Lane  r.  Tyler,  49  Me.  252, 
Long  V.  Phillips,  27  Ala.  311, 
Laugham  and  Sadler,  34  Ala.  321, 
Langley  v.  Warner,  1  Comst.  606, 
Langston  and  Coffin,  21  Gratt.  263, 
Lanier  r.  Harwell,  6  Munf.  79, 


554 

.  429 

247 

464 

285 

725 

687 

114 

51,52,53 

673 

429,430 

771 

10,11 

629 

673 

435 

506 

63 

429 

271,384 

310 

435 

55 

55,  56 

118 

322 

310 

626 

57 

21 

57 

:)82 

113 

271,384 

429 

.    46,63 

322 

408 

780 

543 

725 

508 

712 


Digiti 


zed  by  Google 


Table  of  Cases  Cited. 


xxxiu 


Lasere  t*.  Rochereau,  17  Wall.  437, 

Latham  r.  Latham,  80  Gratt.  307, 

Laughlin  r.  Frame,  14  W.  Va.  335, 

Lavasser  r.  Washburne,  11  Gratt.  572, 

Lawrence  and  Parmelee,  44  111  405, 

Leassier  r.  Dashniell,  13  La.  151, 

Lee  c.  Bank,  9  Leigh  200, 

Leffingwell  v.  AVarren,  2  Black  599,    . 

Leftwich  v.  Neal,  7  W.  Va.  569,     . 

Leighty  i\  Susquehanna  Co.,  14  S.  &  R. 

Leland  and  Wilkinson,  2  Pet.  627, 

Lennox  r.  Prout,  3  Wheat.  524, 

Lessee  &c.  r.  Gottsball,  4  Yeates  334, 

Lewis  and  Dickenson,  7  W.  Va.  673,  . 

Lewis  and  Ward,  4  Pick.  518, 

Lewis  i\  Davis,  29  Gratt.  225, 

Lewis  r.  McMillin,  5  W.  Va.  582, 

Lewis  V.  Norton,  1  Wash.  76, 

Ivewis  V.  Washington,  5  Gratt.  265,     . 

Light  and  Karth,  15  Cal.  327, 

Light  and  Tate,  2  Leigh  84,     . 

Lightfoot  r.  Price,  4  H.  &  M.  431, 

Linn  v.  Paton,  10  W.  Va.  198, 

Little  c.  Buie,  5  Jones  Eq.  10, 

Livesay  and  Stuart,  4  W.  Va.  45, 

Lloyd  i\  Erwin,  29  Gratt.  598, 

Lloyd  and  Kent,  30  Gratt.  555, 

Lloyd  and  Powell,  2  Y.  &  J.  371, 

Locke  and  Lucas,  11  W.  Va.  81, 

Long  r.  Colman,  10  Beav.  370, 

Long  r.  Mulford,  17  0.  St.  485, 

Loomis  and  Hills,  42  Ver.  565, 

Loomis  r.  Eaton,  32  Conn.  550, 

IjOOS  and  Doebling,  45  Mo.  150, 

Lord  Braybrooke  r.  Inskip,  8  Ves.  417, 

Lowther  r.  Commonwealth,  1  H.  &  M.  202, 

Lucas  r.  Locke,  11  W.  Va.  81, 

Luce  and  Smith,  14  Wend  237, 

Ludington  and  Gillison,  6  W.  Va.  128, 

Ludington  and  Renick,  20  W.  Va.  511, 

Ludlow  V,  Ramsey,  11  Wall.  581, 

Lush  V.  Druse,  4  Wend.  313, 

Lyle  and  Robinson,  10  Barb.  515, 


362 

.   4.50, 458 

244 

322 

o29 

. 

333 

r,28 

. 

32,-) 

244 

424, 

181 

r)49 

467 

286 

318 

200 

4(55 

57 

m) 

564 

736 

114 

274 

244 

673 

201 

130 

613 

680 

57 

673 

480 

429 

114 

4(>4 

680 

>02, 

;'>45 

57 

215 

57 

.  50,  51 

362 

313 

467 

Digiti 


zed  by  Google 


XXXIV 


Table  op  Cases  Cited. 


Lyles  and  Simmons,  27  Gratt.  922,  .    ^ 

Lyman  and  Holyoke  Co.,  15  Wall.  500, 

Lyman  v.  Ins.  Co.,  17  John.  877, 

Lyman  r.  Thompson,  11  W.  Va.  474, 

Lynch  v.  Clements,  24  N  J.  Eq.  431, 

Lyon  r.  Lyon,  67  N.  Y.  250, 

Lyon  r.  Richmond,  2  John.  Chy.  60, 

Lyonr,  Welsh,  20Ia.  578, 

Mabury  and  McLaughlin,  4  Yeates  537, 

Macaulay  and  Griffin,  7  Gratt.  476, 

Macklin  and  Wyche,  2  Rand.  426, 

Madison  r.  Owens,  6  Lit.  Sel.  Cas.  281, 

Magrath  r.  Magrath,  103  Mass.  577, 

Magruder  r.  State,  40  Ala.  347, 

Magnire  and  Ins.  Co.,  51  111.  351, 

Mahood  and  Wiley,  10  W.  Va.  206, 

Maile's  Case,  9  Leigh  664, 

Mairs  r.  Gallahue,  9  Gratt.  94, 

Malom  r.  Hobbs,  1  Rob.  388, 

Maltby  v.  Railroad,  16  Md.  422, 

Mancius  and  Cook,  5  John.  Chy.  99, 

Manhattan  Co.  and  Slee,  1  Paige  56, 

Manion  c.  Fahy,  11  W.  Va.  482, 

Mann  and  Flagg,  2  Sumn:  486, 

Mann  v.  Falcon,  25  Tex.  271, 

Manning,  Stimpson  iHz  Co.  and  Reynolds,  15  Md 

Manufacturing  Co.  and  McQueen,  16  John.  5, 

Marine  Co,  and  People,  36  Barb.  341, 

Marsden  and  Cooper,  1  Esp.  1,     . 

Marshall  r.  Railroad,  20  Wis.   676, 

Martin  and  Caperton,  1  W.  Va.  138, 

Martin  v.  Tidwell,  30  Ga.  332, 

Martinez  r.  Gallardo,  5  Cal.  155, 

Marvin  r.  Bennett,  8  Paige  312, 

Mason  and  Tomlinson,  6  Rand.  169, 

Mason  v.  Peters,  1  Munf.  437, 

Masters  r.  Gray,  10  B.  <fe  C.  615, 

Mathews  and  Hunter,  1  Rob.  468, 

Mathews  find  Nelson,  2  H.  &  M.  164, 

Maungham  r.  Hubbard,  3  B.  &  C.  14, 

Maxwell  and  Commonwealth,  27  Pa.  St.  444, 

Maxwell  v.  Stuart,  22  Wall.  77, 

Mayhew  and  Hall,  15  Md.  551, 


523, 


81 
558 
476 

60 

61 
521 
477 
111 
286 
411 
629 

72 
453 
148 
382 
130,  223 
764 
546 

44 
181 
461 
429 
211,424 
520 
429 
310 

12 
141 
311 
728 
324 

56 
728 
333 
629 
462 

18 
546 
333 
309 
780 
118 
333 


Digiti 


zed  by  Google 


Table  of  Cases  Cited.  xxxv 

Maynard  ajid  Blow,  2  Leigh  29,        .  514 

Mayne  v.  Griswold,  3  Sandf.  (S.  C.)  478,  196 

Mayo  and  Wilkinson,  3  H.  &  M.  566,  546 

Murray  and  Ins.  Co.,  73  Pa.  St.  28,          .            .  .        382 

Megginson  and  Cabell,  6  Munf.  202,  196 

Menkins  v.  Watson,  27  Mo.  163,  626 

Merett  and  Barter,  3  Br.  &  B.  272,    ...  55 

Merrill  r.  Railroad,  16  Wend.  600,  .311 

Meyers  and  Snyder,  3  W.  Va.  195,  57 

Miehond  v.  Judge,  20  La.  Ann.  239,  .141 

Middleton  and  Copis,  4  Russ.  277,  410 

Middleton  and  Harrison,  11  Gratt.  544,  .        309 

Miller  and  Christian,  3  Leigh  78,       .  629 

Miller  and  Cresson,  5  W.  &  S.  284,  293 

Miller  and  Crouse,  10  S.  &  R.  158,     ...  310 

Miller  and  Elliott,  8  Mich.  132,  .223 

Miller  an<i  Gales,  8  Gratt.,      ....  100 

Miller  and  Shrewsbury,  20  Gratt.  484,     .  .293 

Miller  v.  Fletcher,  27  Gratt.  405,        .  200 

Miller  r.  Ins.  Co.,  12  W.  Va.  116,              ...  63 

Miller  r.  Parker,  2  Mete.  (Ky.)  608,  199 

Miller  r.  Wells,  5  Mo.  6, 197 

Miller  r.  Whittaker,  23  111.  453,  674 
Mills  V.  Durgee,  Cranch  481,             ....        118 

Mills  r.  State,  23  Tex.  295,          .  148 

Minier  v.  Minier,  4  Lans.  421,  .697 
Mitchell  f.  Chancellor,  14  W.  Va.  22,                        .51,  196 

Mitchell  and  Kable,  9  W.  Va.  492,  .211 

Mitchell  V,  Railroad,  17  la.  574,          ...  182 

Moberly  and  Smith,  10  B.  Mon.  266,       .  .199 

Monarch  Ass.  Co.  and  Waters,  5  E.  <fe  Bl.  870,  379 

Monroe  r.  Andrews,  5  Porter  107,  311 

Montague  v,  Reakert,  6  Barb.  393,      ...  407 

Moody  and  Coleman,  4  H.  &  M.  1,  546 

Moon  r.  Rollins,  36  Cal.  333,       ....  285 

Moons  and  Dawson,  4  Munf,  535,  546 
Moore  r.  Holt,  10  Gratt.  284,        .       .                        .101 

Moore  and  Jackson,  6  Cow.  706,  .333 

Morrill  and  Armstrong,  14  Wall.  143,  72 

Morris  and  Browning,  2  Cow.  790,  529 

Morris  and  Hicks,  5  G.  &  J.  75,  429 

Morris  and  Wyatt,  2  W.  Va.  575,  .324 

Morris  r.  Ex'or  of  Nixon,  1  How.  118,  429 


Digiti 


zed  by  Google 


XXXVl 


Table  op  Cases  Cited. 


Morris  Canal  Co.  r.  Enimett,  9  Paige  168, 
Morrison  and  Bell,  1  Pet.  360, 
Moses  r.  Trice,  21  Gratt.  556, 
Muir  and  Stevens,  8  Ind.  352, 
Mulford  and  Long,  17  O.  St.  485, 
Mumford  and  Graves,  26  Barb.  95, 
Munn  r.  Warrall,  1  Seld.  238, 
Murdock  and  Deitrich,  42  Mo.  279,      . 
Murray  r.  Finster,  2  Johns.  Chy.  155, 
Murray  and  Shotwell,  1  Johns.  Chy.  512, 
yinssy  and  Duponti,  4  Wash.  C.  C.  128, 
Mustard  r.  Wohlford,  15  Gratt.  329, 
Mutual  Aes'n  So.  and  Bank,  4  Leigh  88, 
Mutual  Ass.  &e.  r.  Stone,  2  Leigh  218, 
Myatt  r.  Bell,  41  Ala.  232, 
Myers  and  Quid  &  Carrington,  23  Gratt.  383, 
Myers  and  Zetelle,  19  Gratt.  62, 
McAllister  r.  Jerman,32  Miss.  142, 
McCarthy  r.  Chalfant,  14  W.  Va., 
McClaskey  &  Crim  r.  O'Brien,  16  W.  Va.  791, 
McCleary  and  Key,  25  la.  191, 
McColgan  aiid  Dougherty,  7  Cranch  275, 
McClure  r.  Colclough,  5  Ala.  (N.  S.)  72, 
McComber  a)id  Parker,  18  Pick.  505, 
McConnel  and  Jackson,  19  Wend.  175, 
McCool  r.  Smith,  1  Black  470,     . 
McCormack  r.  Railroad,  49  N.  Y.  303, 
McCoy  r.  McCoy,  9  AV.  Va.  443, 
McCrummin  and  Innis,  12  Martin  425, 
Mc Daniel  and  Crawford,  1  Rob.  448, 
McDonald  and  Price,  2  Md.  403, 
McDowell  and  Carper,  5  Gratt.  212, 
McDowell's  Ex'rr.  Crawford,  11  Gratt.  405, 
McDowell  and  Treasurers,  1  Hill  184, 
McGoon  r,  Ankeny,  11  III.  558, 
McGuire  v,  Gadsby,  3  Call  234,     . 
McHuffman  and  Keller,  15  W.  Va.  64, 
McKpan  and  Highland  T.  Co.,  11  John.  98, 
McKee  r.  Nelson,  4  Cow.  355, 
McLaughlin  and  Vance,  8  Gratt.  289, 
McLaughlin  r.  Bank,  7  How.  220, 
McLaughlin  r.  Mabury,  4  Yeates  537, 
McMillan  and  Hayzlett,  11  W.  Va.  464, 


333 
407 
465 
114 
480 
435 
200 
552 
300 
477 
611 
101 
465 
300 
407 
685 
508 
112 
100,271 
436 
429 
429 
205 
407 
333 
148 
122 

50 
333 
345 
688 
800 
756 

12 
286 
465 
324 
181 

61 

51 
467 
286 
103 


Digiti 


zed  by  Google 


Table  of  Cases  Cited. 


xxxvu 


McMillan  and  Ins.  Co.,  29  Ala.  147,    . 

McMillin  and  Lewis,  5  W.  Va.  582, 

McMillion  i\  Dobbins,  9  Leigh  422,    . 

McNulty  and  Richardson,  24  Cal.  346, 

McQueen  r.  Man.  Co.,  16  Johns.  5, 

McRae  and  Bartlett,  4  Ala.  689,    . 

McRae  r.  Russell,  12  Ire.  224, 

McVeigh  and  Underwood,  23  Gratt.  409, 

McVeigh  r.  United  States,  11  Wall.  267, 

McVeigh  and  Windsor,  3  Otto  274, 

Nagle  ajid  Anderson,  12  W.  Va. 

Napier  t?.  Poe,  12  Ga.  170, 

Nash  V.  Fugate,  24  Gratt.  202, 

Nathan  and  State,  4  Rich.  (Law)  513, 

Neal  and  Leftwich,  7  W.  Va.  569, 

Neal  V.  Utz,  75  Va.  484,     . 

Neely  r.  Jones,  16  W.  Va.  626, 

Neese  i\  Copehart,  15  W.  Va.  279, 

Nelson  and  Dean,  10  Wall.  172, 

Nelson  and  McKee,  4  Cow.  355,    . 

Nelson  v.  Mathews,  2  H.  &  M.  164, 

Nelthorpe  r.  Holgate,  1  Call  218, 

Nesbitt  and  Totty,  3  T.  R.  153  (note), 

Nesbitt  r.  Trumbo,  39  111.  110,      . 

Neville  and  Peters,  26  Gratt.  549, 

Newby  r.  Blakey,  3  H.  &  M.  57, 

NewHn  r.  Beard,  6  W.  Va.  110,     . 

Newman  and  Boston  Mill  Dam,  12  Pick.  467, 

Newman  and  King,  2  Munf.  40, 

Newton  and  Alexander,  2  Gratt.  266, 

Newton  and  Trotter,  30  Gratt.  582, 

Nichols  V.  Ins.  Co.,  1  Allen  63 

Nicholas  v.  Jones  Case,  7  Gratt.  589,    . 

Nicholas  v.  Cooper,  i  W.  Va.  347, 

Nicholson  v,  Kirschner,  20  W.  Va.  251, 

Nightingale  v.  Chafee,  11  R.  I.  618, 

Noll  V.  State,  1  Call  495, 

Norfolk  and  Hingham  Bridge,  6  Allen  353, 

Norris  v.  Crummey,  2  Rand.  323, 

North  and  Apthrope,  14  Mass.  167, 

Norton  and  Lewis,  1  Wash.  76,    . 

Norvell  and  Isbell,  4  Gratt.  176. 

Norvell  and  Ross,  1  Wash.  40,    . 


200 

57 
159 
285 
122 
435 
181 

50 
362 
362 
100 
181 
201 
141 
244 
364 
99,409 

63 
362 

61 
333 
675 
196 
560 
100 
325 
63,  201 
558 
429,  430 
476 

72 
381 
774 
346 

63 
466 
546 
551 
205 
205 
309 
630 
430 


Digiti 


zed  by  Google 


XXXVIU 


Table  of  Cases  Cited. 


Nosworthy  and  Bassett,  2  Lead.  Cas.  Eq.  1, 

Occum  Co.  V,  Sprague  Co.,  35  Conn.  496, 

Ogle  V,  Adams,  12  W.  Va.  213, 

Ogle  V,  Somerset  Co.,  13  S.  &  R.  256, 

Oldacre  and  Anthony,  4  Call  489, 

Olmstead  and  Van  Buren,  5  Paige  9,    . 

O'Brien  and  McClaskey  &  Crim,  16  W.  Va.  791, 

O'Neale  v,  Walton,  1  Rich.  234, 

Osborne  v.  Hart,  24  Wis.  90.    . 

Ould  &  Carrington,  v.  Myers,  23  Gratt.  383, 

Owen  t;.  Slatter,  26  Ala.  547,   . 

Owens  and  Madison,  6  Lit.  Sel.  Cas.  281 , 

Owens  and  Peden,  Rice  Eq.  55, 

Pack  and  Railroad,  6  W.  Va.  397, 

Paige  and  Rutland,  24  Ver.  181 

Painter  and  Hickman,  11  W.  Va.  386,     . 

Palmer  and  Southern  Exp.  Co.,  48  Ga.  85,     . 

Parish  ajid  Brown,  2  Dana  9, 

Parish  and  Wear,  26  111.  240, 

Parkar  and  Gibson,  2  Dev.  &  Bat.  530,    . 

Packer  and  Commonwealth,  2  Pick.  550, 

Parker  v.  Cousins,  2  Gratt.  372,    . 

Parker  and  Miller,  2  Mete.  (Ky.)  608, 

Parker  r.  McCoraber,  18  Pick.  505, 

Parker  and  Sweet,  22  N.  J.  Eq.  453,   . 

Parmelee  v.  Lawrence,  44  111.  405, 

Pasley  r.  English,  10  Gratt.  236, 

Pate  V.  Baker,  8  I^igh  80, 

Paton  and  Linn,  10  W.  Va.  198, 

Patrick  v.  Dryden,  10  W.  Va.  387, 

Patterson  and  Findlay,  2  B.  Mon.  76, 

Payson  and  Turnbull,  5  Otto  421, 

Peckr.  Cary,  27N.  Y.  9, 

Peck  and  State,  53  Me.  284, 

Peekham  r.  Haddock,  36  111.  38, 

Pecks  and  Harvey,  1  Munf.  518, 

Peden  r.  Owens,  Rice  Eq.  55, 

Peebles  v.  Reading,  8  S.  &  R.  496, 

Peerce  and  Adamson,  20  W.  Va.  59, 

Pell  and  Elliott,  1  Paige  263, 

Penn  r.  Spencer,  17  Gratt.  85, 

Pennington  and  Caldwell,  3  Gratt.  91, 

Pennington  i\  Handy,  4  Munf.  140, 


300 
559 
271 
181 
333 
429 
436 
309 
560 
685 
780 

72 
333 
145 
247 
196 
626 
333 
333 
200 
786 
407 
199 
407 
429 
529 
394 
325 
244 

72 
480 
180 

61 
200 
521 
244,  572 
333 
689 
318 
437 
271 
630 
430 


Digiti 


zed  by  Google 


Table  of  Cases  Cited. 


XXXIX 


People  and  Appo,  20  N.  Y.  531, 

People  17.  Boggs,  20  Cal.  432, 

People  V.  Bostwick,  32  N.  Y.  445, 

People  V.  Ct.  Com.  Pleas,  43. Barb.  278, 

People  and  Delany,  10  Mich. 

People  r.  Marine  Ct.,  36  Barb.  341,     . 

People  and  Perteet,  70  111.  171,     . 

People  r.  Railroad,  28  Barb.  284, 

People  V.  Rathburn,  21  Wend.  509, 

People  r.  Wayne  Cir.  Ct.,  11  Mich.  393, 

People  r.  Wilson,  16  La.  185, 

Pepper  and  State,  31  Ind.  76, 

Perkins  r.  Knight,  4  N.  C.  474,     . 

Perkins  t\  Saunders,  2  H.  &  M.  422, 

Perkins  v.  Webster,  2  N.  H.  287, 

Perkins  and  Woodson,  5  Gratt.  345, 

Perley  and  Davis,  30  Cal.  630, 

Perteet  v.  People,  70  111.  171, 

Peters  arid  Mason,  1  Munf.  437,  . 

Peters  v.  Neville,  26  Gratt.  549, 

Peterson  ex  parte,  33  Ala.  74, 

Pettibone  v,  Phelps,  13  Conn.  445, 

Phelps  and  Pettibone,  13  Conn.  445, 

Phelps  V.  Gebhard,  9  Bosw.  404, 

Phelps  V.  Stupp,  7  Dana  297, 

Phillips  and  Gunnel,  1  Mass.  530, 

Phillips  and  Lang,  27  Ala.  311, 

Phillips  and  Washburn,  Mete.  (Mass.)  296, 

Pie  and  Jenkins,  12  Pet.  241, 

Pierce  and  Chesley,  32  N.  H.  402, 

Pierce  v.  Robinson,  13  Cal.  116, 

Piersol  and  Elliott,  1  Pet.  329,     . 

Piscataqua  T.  Co.  v.  Jones,  39  N.  H.  491, 

Pitzer  V,  Burns,  7  W.  Va.  63, 

Pitt  V.  Shew,  4  B.  &.  Aid.  208, 

Plank  Road  Co.  v.  Bryan,  6  Jones  (Law)  82, 

Plank  Road  Co.  and  Smith,  30  Ala.  650, 

Plank  Road  Co.  v.  Stevens,  10  Ind.  1, 

Poe  and  Napier,  12  Ga.  170,     . 

Polk  Co.  and  Stewart,  30  la.  9,     . 

Polsley  and  Woodyard,  14  W.  Va.  296, 

Poole  V.  Rice,  9  W.  Va.  73, 

Pope  and  Duncan,  47  Ga.  445, 


141 

56 

200 

.  141 

771 

141 

786 

780 

756 

141 

333 

200 

55,66 

271 

333 

528 

286 

786 

462 

100 

141 

56 

56 

386 

429 

56 

780 

141, 142 

479 

182 

429 

246 

182 

10 

'  780 

182 

182 

200 

181 

557 

111,411 

465 

200 


Digiti 


zed  by  Google 


Table  of  (Uses  Ceted. 


Porter  and  Ins.  Co.,  3  Grant  Cas.  123, 
Porter  and  Taylor,  4  Hill  140, 
Post  V.  Ins.  Co.,  43  Barb.  351,       . 
Potter  and  State,  16  Kans.  80, 
Potter  and  State,  m  Mo,  212, 
Powell  V.  Lloyd,  2  Y.  &  J.  371, 
Powell  V.  White,  11  Leigh  30V),      . 
Powers  I'.  Bears,  12  Wis.  213, 
Preston  and  Dabney,  25  Gratt.  841, 
Preston  v.  Hull,  23  Gratt.  600, 
Price  and  Lightfoot,  4  H.  &  M.  431, 
Price  r.  McDonald,  2  Md.  403, 
Price  r.  Lorrington,  1  Salk.  285, 
Prout  and  Lennox,  3  Wheat.  524, 
Pryor's  Case,  27  Gratt.  1009, 
Pryor  and  Kemp,  7  Ves.  249, 
Pub.  AdmV  and  Gombante,  4  Branf.  (S.  C. 
Pugh  and  Taylor,  1  Hare  608, 
Pulham  and  Farmin,  2  DeG.  &  Sm.  90, 
Purviance  r.  Holt,  3  Gilm.  (111.)  404, 
Quarrier  r.  Ins.  Co.,  10  W.  Va.  522, 
Quesnel  v.  Woodlief,  6  Call  218, 
Rader  and  Hess,  26  Gratt.  746, 
Radford  r.  Carwile,  13  W.  Va.  572, 
Raynor  and  Bullard,  30  X.  Y.  197,     . 
Railroad  and  Bank,  10  How.  Pr.  1, 
Railroad  and  Bates,  13  How.  Pr.  519, 
Railroad  and  Beekman,  3  Paige  73, 
Railroad  and  Bloodgood,  18  W^end.  14, 
Railroad  r.  Brainard,  7  N.  Y.  100, 
Railroad  and  Brewster,  5  How.  Pr.  187. 
Railroad  r.  Clayes,  21  Ver.  30,      . 
Railroad  and  Chapman,  18  W.  Va.  184, 
Railroad  and  Christie,  5  W.  Va.  325, 
Railroad  r.  Faulkner,  4  W.  Va.  180, 
Railroad  v.  Gettle,  3  W.  Va.  376, 
Railroad  v,  Glyn,  1  El.  ik  El.  652, 
Railroad  v.  Greely,  17  N.  H.  47,    . 
Railroad  and  Hail,  ()  Ala.  N.  S.  741, 
Railroad  r.  Hoard,  16  W.  Va.  270, 
Railroad  r.  Iliffe,  13  0.  St.  235, 
Railroad  and  Jones,  50  Barb.  193, 
Railroad  and  Maltby,  16  Md.  422, 


)  226, 


382 
549 
383 
786 
200 
680 
410 
559 

50 
200 
274 
688 
309 
467 
713 
^   196 

61 
485 
478 
198 
379 
338 
130 
247 
114 
121 
121 
549 
562 
557 
120,  122 
181 
271 
159 
159 
159 
379 
549 
182 
149 
200 
122 
181 


Digiti 


zed  by  Google 


Table  of  Cases  CUted. 


xli 


Railroad   and  Marshall,  20  Wis.  676, 
Railroad  and  Merrill,  16  Wend.  600, 
Railroad  and  Mitchell,  17  Ga.  574, 
Railroad  and  Cormack,  49  N.  Y.  303, 
Railroad  r.  Pack,  6.  W.  Va.  397,  . 
Railroad  and  People,  28  Barb.  284,     . 
Railroad  r.  Railroad,  16  Abb.  Pr.  249,     . 
Railroad  r.  Rassan,  37  N.  Y.  218, 
Railroad  and  Roderick,  7  W.  Va,  54, 
Railroad  and  Taggart,  24  Md.  563,     . 
Railroad  and  Whitehead,  18  How.  Pr.  232, 
Railroad  r.  Wicker,  13  Gratt.  375,       . 
Railroad  r,  Woodsides,  5  Rich.  145, 
Railroad  and  Wright,  16  B.  Mon.  7,  . 
Ramsey  and  Ludlow,  11  Wall.  581, 
Randall  and  Sandy,  20  W.  Va.  244,     . 
Randolph  and  Harston,  12  Leigh  445, 
Rankin  r.  Atherton,  3  Paige  143, 
Rankin  and  Cooley,  11  Mo.  647, 
Rankin  and  Doggett,  31  Cal.  321, 
Rankin  and  Korner,  11  Gratt.  420, 
Rathburn  and  People,  21  Wend.  509, 
Ratliffe  and  Scott,  5  Pet.  81,        . 
Read  and  Brookraan,  3  T.  R.  151,       . 
Read  and  Wordenbaugh,  20  W.  Va.  588, 
Reading  and  Peeble,  8  S.  &  R.  496,    . 
Reading  r.  Weston,  7  Conn.  409, 
Read's  Case,  22  Gratt.  924, 
Ready  r.  Huebner,  46  Wis.  692,    . 
Reakert  and  Montague,  6  Barb.  393, 
Reed  and  Chamberlain,  16  Cal.  208, 
Reg.  r.  King,  1  Salk.,    .... 
Reins  and  Clarke,  12  Gratt.  98,     . 
Renick  r.  Ludington,  20  W.  Va.  511, 
Revett  and  Hudson,  15  E.  C.  L.  467, 
Rex  r.  Carlile,2  B.  &.  Ad.  971, 
Reynolds  and  Brown,  5  Sn.  (Tenn.)  639, 
Reynolds  r.  Manning,  Stimpson  &  Co.,  15  Md. 
Rice  r.  Alley,  1  Sneed  51, 
Rice  and  Herkimer,  27  N.  Y.  169, 
Rice  and  Poole,  9  W.  Va.  73, 
Richardson  v,  Donehoo,  16  W.  Va.  685, 
Richardson  v.  Hunt,  2  Munf.  148, 


523, 


728 
311 
182 
122 
145 
780 
122 
114 

57 
181 
122 
145 
181 
181 
362 
275 
244,  273 
477 
688 
520 
322 
756 

72 
196 
411 
(i89 
114 
712 
114 
407 
728 
771 
575 
50,  5l' 
201 
800 
200 
310 
560 
385 
465 
293 

50 


Digiti 


zed  by  Google 


xlii 


Table  of  Cases  Cited. 


Richardson  r.  McNulty,  24  Cal.  345, 
Richmond  and  Lyon,  2  John.  Chy.  60,    . 
Richie  r.  Holbrooke,  7  S.  &  R.  458,    . 
Rittenhouse  v.  Harman,  7  W.  Va.  380,    . 
Robbins  and  Chambers,  28  Conn.  555, 
Robert  and  Cohen,  1  Stub.  210,    . 
Robertson  r.  Campbell,  2  Call  354,    . 
Robinson  and  Boggess,  5  W.  Va.  413, 
Robinson,  ex  parte,  21  Wend.  672, 
Robinson  arid  James  R.  <fe  K.  Co.,  16  Gratt. 
Robinson  and  Pierce,  13  Cal.  116.       . 
Robinson  and  State,  14  Minn.  454. 
Robinson  v.  Cropsey,  Edw.  Chy.  137, 
Robinson  r.  Lyle,  10  Barb.  515,    . 
Robinson  i\  Swope,  12  Bush  21, 
Robson  and  Stokoe,  3  Ves.  <fe  B.  50, 
Rochereau  and  Lasere,  17  Wall.  437, 
Roderick  y.  Railroad,  7  W.  Va.  54, 
Rogers  atid  Trun,  1  Bay  480,  . 
Rollins  and  Moon,  36  Cal.  333,     . 
Romaine  and  Cox,  9  Gratt.  27, 
Rose  and  W^att,  16  N.  J.  Eq.  290, 
Ross  r.  Norvell,  1  Wash.  40,     . 
Rowan  r.  Givens,  10  Gratt.  250,  . 
Rummer  and  Gains,  9  W.  Va.  64, 
Rupell  and  Spring,  7  Greenl.  292,. 
Russell  and  Christmas,  5  Wall.  271,  . 
Russell  am/  McRae,  12  Ire.  224,*  . 
Russell  V.  Southart,  12  How.  139, 
Rutherford  and  Blair,  31  Tex.  465, 
Rutland  r.  Paige,  24  Ver.  181, 
Ryerson  v.  Brown,  35  Mich.  333, 
Sackett  aiid  Cole,  1  Hill  516,  . 
Sadler  v.  Langham,  34  Ala.  321,  . 
Sagor  and  Fessenden,  53  Me.  531, 
Sale  anrf  Noel,  1  Call' 495, 
Sandy  r.  Randall,  20  W.  Va.  244, 
Santa  Clara  Min.  Ass'n  and  Wright,  12  Md 
Sasseer  v.  Bank,  4  Md.  418, 
Saunders  and  Perkins,  2  H.  &  M.  422,    . 
Sayre  and  Fenne,  3  Ala.  458, 
Sayre  v.  King,  17  W.  Va.  562, 
Schlosser  and  Speidel,  13  W.  Va.  686, 


477 

55 

214 

51 

55 

429 

81 

215 

434, 

218 

429 

787 

429 

467 

594 

196 

362 

57 

310 

285 

300 

333 

430 

159 

63 

561 

118 

181 

249 

182 

247 

559 

464 

643 

56 

546 

275 

.443, 

673 

309 

. 

271 

114 

. 

10, 11,  57 

,          , 

82 

Digiti 


zed  by  Google 


Table  of  Cabes  Cited. 


xliii 


Schwinger  v,  Hickok,  53  N.  Y.  280, 
Scott  r.  Britton,  2  Yerg.  215, 
Scott  and  Courtney,  Litt.  Sel.  Cas.  457,  . 
Scott  V.  Ratliffe.  5  Pet.  81,       . 
Scott  and  Starr,  8  Conn.  483, 
Scott  and  Westfall,  20  Ga.  233, 
Seabright  r.  State,  2  W.  Va.  591, 
Sebrell  and  Craig,  9  Gratt.  131, 
Seely  and  Grovesback,  13  Mich.  345, 
Sellings  v,  Bumgarner,  6  Gratt.  273,  . 
Shanks  and  Burgh,  5  Leigh  598,  . 
Shanks  r.  Lancaster,  5  Gratt.  110, 
Shaw  and  Herbert.  11  Md.  118,     . 
Shears  and  Lamb,  1  Wend.  437, 
Sheff  r.  Huntington,  16  W.  Va.  308, 
Shelby  r.  Gray,  11  Wheat.  361, 
Shenton  r.  Thrustout,  10  B.  &  C.  110,      . 
Sheppard  r.  Starke,  3  Munf.  29, 
Shew  and  Pitt,  4  B  &  Aid.  208,     . 
Shields  r.  Borrow,  17  How.  145, 
Shields  and  Jameson,  3  Gratt.  13, 
Shine  and  Bradford,  13  Flor.  393, 
Shollenberger  and  Ins.  Co.,  8  Wright  259, 
Shortridge  and  Allen,  1  Duval  34, 
Shortwell  r.  Murray,  1  John.  Chy.  512,  . 
Shreve  and  Black,  13  N.  J.  Eq.  456,    . 
Shrewsbury  v.  Hayward,  1  Doug.  375,     . 
Shrewsbury  r.  Miller,  20  Gratt.  484,  . 
Sills  and  Williams  3  Campb.  519. 
Silvey  and  Beall,  4  Rand.  401, 
Simmons  v,  Lyle,  27  Gratt.  922.  . 
Simonton's  Case,  4  Watts  180, 
Singleton  t?.  Singleton,  8  B.  Mon.  340,    . 
Sisson  r.  Barrett,  6  Barb.  199, 
Sites  V.  Weiland,  5  Leigh  80, 
Slason  r.  Wright,  14  Ver.  208, 
Slater  v.  Ashbury,  26  Tex.  82, 
Slee  r.  Manhattan  Co.,  1  Paige  56, 
Slowthrower  r.  Gorden,  23  Md.  1, 
Small  and  Stewart,  5  Miss.  525, 
Smedley  v.  Erwin,  51  Pa.  St.  445, 
Smith  and  Beach,  28  Barb.  254, 
Smith  V,  Bell,  6  Pet.  68,    . 


121 

430 

621 

72 

181 

673 

63 

101 

687 

60 

713 

322 

56 

429 

63 

325 

18 

50 

780 

250 

51 

324 

381 

245 

477 

200 

765 

293 

532 

461 

81 

200 

47 

467 

729 

247 

780 

429 

333 

56 

552 

182 

502 

Digiti 


zed  by  Google  — ' 


xliv 


Table  of  Cases  Cited. 


Smith  and  Cunningham,  10  Gratt.  255. 

Smith  V.  Evans,  6  Binn.  102, 

Smith,  ej-j9ar<c,  34  Ala.  455,     . 

Smith  and  Hyman,  10  W.  Va.  299,  (S.  C. 

744), 

Smith  V.  Luce,  14  Wend.  237, 

Smith  and  McCool,  1  Black  470, 

Smith  V.  Mbberly,  10  B.  Mon.  266, 

Smith  V.  Plank  Road  Co.,  30  Ala.  650, 

Smith  and  Swinburne,  15  W.  Va.  483, 

Smith  r.  Thompson,  7  Gratt.  112,      . 

Smith  and  Varick,  5  Paige  137,    . 

Smith  v.  Waddill,  11  Leigh  532, 

Snapp  and  Spengler,  5  Leigh  478, 

Snider  r.  Meyers,  3  W.  Va.  Ili5, 

Somerset  Co.  and  Ogle,  13  S.  &  R.  256,  . 

Southard  and  Russell,  12  How.  139.  . 

Southern  Express  Co.  r.  Palmer,  48  Ga.  85, 

Spann  v.  Baltzell,  1  Fhi.  302,  . 

Speed  and  Horner,  2  Pat.  &  H.  616, 

Speidel  v.  Schlosser,  13  W.  Va.  686,  . 

Spencer  and  Penn,  17  Gratt.  85,    . 

Spengler  /•.  Snapp,  5  Leigh  478, 

Sprague  Co.  and  Occum  Co.,  35  Conn.  496, 

Spragues  and  Wells,  3  Gratt.  529, 

Spring  V,  Rupell,  7  Green  1.  292,  . 

Springin  and  Evans,  6  Gratt.  107, 

Staats  r.  Board,  10  Grati.  400, 

St.  John  V.  Kidd,  26  Cal.  263, 

Starke  and  Sheppard,  3  Munf.  29, 

Starr  v.  Scott,  8  Conn.  483, 

State  and  Armstrong,  1  Cold.  341, 

State  i\  Ashbury,  26  Tex.  82, 

State  and  Bates,  3  W.  Va.  685,     . 

State  r.  Betsall,  11  W.  Va.  727, 

State  V.  Byron,  20  Mo.  210, 

State  r.  Conkle,  16  W.  Va.  736, 

State  V.  Dandridge,  12  Wheat.  64, 

State  V,  Denton,  6  Cold.  539,  . 

State  and  Dougan,  30  Ark.  41,      . 

State  r.  Douglas,  20  W.  Va.    . 

State  and  Dala,  8  Yerg.  511, 

State  i\  Hascals,  6  N.  H.  352, 


630 
333 
141 
13  W.  Va. 

100,  129,  271 
215 
149 
199 
182 
141 
481 
549 
546 
113,  529 

57 
181 
249 
626 
310 
483 

82 

271 

.   113, 529 

559 

53 
561 
129 
323 
285 

.50 
181 
787 
780 

57 
57,179 
771 
159 
205 
786 
787 
159 
786 

55 


Digiti 


zed  by  Google 


Table  op  Cases  Cited. 


xlv 


State  r.  Helm,  6  Mo.  263, 

State  and  Helms,  21  Miss.  500, 

State  and  Magruder,  40  Ala,  »347, 

State  ami  Mills,  23  Tex.  295,  . 

State  r.  Nathan,  4  Rich.  (Law.)  513, 

State  r.  Peck,  53  Me,  284, 

State  r.  Pepper,  31  Ind.  76, 

State  r.  Potter.  63  Mo.  212,     . 

State  V.  Potter,  16  Kan.  80, 

State  r.  Robinson,  14  Minn.  454, 

State  and  Seabrigbt,  2  W.  Va.  591, 

State  r.  Toms,  2  Ired.  580, 

State  r.  Williams  14  W.  Va.  851, 

State  and  Wheeler,  24  Wis.  52, 

State  and  Whitley,  38  Ga. 

Stebbins  v.  Eddy,  4  Mason  414, 

Stephens  and  James,  2  Pat.  &  H.  11, 

Stevens  r.  Hampton,  46  Mo.  404, 

Stevens  r.  Muir,  8  Ind.  352, 

Stevens  and  Plank  Road  Co.,  10  Ind.  1, 

Stevens  r.  Taliaferro,  1  Wash.  155, 

Stewart  r.  Polk  Co.,  30  la.  9,  . 

Stewart  r.  Small,  5  Miss.  525, 

Stockton  r.  Union  O.  &  O.  L.  Co.,  4  W.  Va.  273, 

Stokoe  r.  Robson,  3  Ves.  &  B.  50, 

Stone  and  Mutual  Ass.  &c.,  3  Leigh  218, 

Strider  r.  GofT,  6  W.  Va.  257, 

Stringham  and  Huston,  21  Ind.  36,  . 

Stuart  r.  Abbott,  9  Gratt.  252, 

Stuart  r.  Livesay,  4  W.  Va.  45, 

Stuart  and  Maxwell,  22  Wall.  77, 

Stupp  r.  Phelps,  7  Dana  297,  . 

Summers  and  Crawford,  3  J.  J.  Mar.  300, 

Supervisors  r.  Gorrell,  20  Gratt.  484. 

Super\'isors  r.  Wingfield,  27  Gratt.  329, 

Susquehanna  Co.  and,  Leighty,  14  8.  &,  R.  434, 

Sutliffe  r.  Atwood,  15  0.  St.  156, 

Sutton  and  Barney,  2  Watts  31, 

Swan  r.  Williams  2  Mich.  427,     . 

Sweeptzer  i-.  Vandever,  3  Mete.  (Ky.)  137, 

Sweet  and  Hulbert,  51  Barb.  312, 

Sweet  r.  Parker,  22  N.  J.  Eq.  453. 

Swinburne  r.  Smith,  15  W.  Va.  483, 


771 

56 
148 
148 
141 
200 
200 
200 
786 
787 

63 
773 

57 
786 
794 
333 
407 
687 
114 
200 
158 
557 

56 
346 
196 
300 

57 
114 

12 
201 
118 
429 
197 
141 
140 
181 
464 
688 
557 
785 
141 
429 
141 


Digiti 


zed  by  Google  


xlvi 


Table  of  Cases  Cited. 


Swope  and  Robinson,  12  Bush  21, 
Sydnor  v,  Burke,  4  Rand.  161, 
Tabor  and  Johnson,  10  N.  Y.  317, 
Taggart  v.  Railroad,  24  Md.  563, 
Taliaferro  and  Stevens,  1  Wash.  155, 
Tardy  v.  Boyd,  26  Gratt.  638,      . 
Tarford  and  Doe,  3  B.  &  Ad.  890, 
Tate  V.  Light  2  Leigh  84,  . 
Taylor  v.  Cooper,  10  Leigh  317, 
Taylors  v.  Houston,  2  H.  &  M.  161, 
Taylor  v.  Ins.  Co.,  9  How.  390, 
Taylor  r.  King,  6  Munf.  368, 
Taylor  r.  Porter,  4  Hill  140,    . 
Taylor  r.  Pugh,  1  Hare  608, 
Taylor  r.  Taylor,  8  How.  183, 
Ten  Eyke  t'.  Canal  Co.,  3  Harr.  200, 
Thompson  r.  Davenport,  1  Wash.  128, 
Thompson  and  Lyrnan,  11  W.  Va.  474,  . 
Thompson  and  Smith,  7  Gratt.  112,    . 
Thompson  r.  Whitman,  18  Wall.  457 
Thompson  and  Wyatt,  10  W.  Va.  645, 
Thora  and  Craigen,  3  H.  &  M.  269, 
Thornton  v.  Carbin,  3  Call  221, 
Thornton  v.  Thornton,  31  Gratt.  212,      . 
Thorpe  v.  Woodhall,  1  Sandf.  Chy.  411, 
Thrustout  V.  Shenton,  10  B.  &  C.  110,    . 
Tidewater  Co.  and  Coster,  18  N.  J.  Eq.  54, 
Tidwell  and  Martin,  30  Ga.  332,  . 
Tilden  a7id  Yoakum,  3  W.  Va.  167,    . 
Tobey  v.  Barbor,  5  John.  72, 
Tod  V.  Baylor,  4  Leigh  498,      . 
Toler  ayid  Fleming,  7  Gratt.  310, 
Toms  and  State,  2  Ire.  580,     . 
Toms  and  Tyler,  75  Va.  116, 
Toniilson  r.  Mason,  6  Rand.  169, 
Torrington  and  Price,  1  Salk.  285, 
Totty  r.  Nesbitt,  3  T.  R.  153  (note), 
Tracey  v.  Cloyd,  10  W.  Va.  19,      . 
Trail  V,  Trail,  32  N.  J.  Eq.  231, 
Trans.  Co.  v,  Ins.  Co.,  34  Conn.  561, 
Treakle  and  Wallace,  27  Gratt,  479,    . 
Treasurers  r.  McDowell,  1  Hill  184, 
Trice  and  Moses,  21  Gratt.  556, 


157 


549 
159 
333 
181 
158 
465 
309 
114 
129 
159 
383 
629 
549 
485 
480 
549 
430 

50 
481 
118 
271 
729 
729 
509 
182 

18 
564 

56 
130 
464 
573 
630 
773 
130 
629 
309 
196 

63 
450 
383 
613 

12 
465 


Digiti 


zed  by  Google 


Table  op  Cases  Cited.  xlvii 

Trinity  Church  and  Humbert,  24  Wend.  587,  611 

Tripp  V.  Vincent,  3  Barb.  Chy.  613,     ...  437 

Trotter  r.  Newton,  30  Gratt.  582,              ...  72 

Trumbo  and  Nesbitt,  3\)  111.  110,                                 ..  561 

Trun  r.  Rogers,  1  Bay  480,            ....  310 

Trustees  and  Krider,  31  la.  547,          ...  626 

Tucker  and  Graves,  10  Sm.  &  M.  9,  200 

Tunnell  &  M.  Co.  and  Bell,  36  Cal.  214,  285 

Turnbull  r.  Pay  son,  5  Otto  421,  .  180 

Turner  and  Chapman,  1  Call  280,      ...  430 

Turner  r.  Collins,  7  Chy.  App.  Cas.  329,  477 

Tyler  r.  Beecher,  44  Ver.  648^             ...  551 
Tyler  aiid  Lane.  49  Me.  252,                                              .408 

Tyler  r.  Toms,  75  Va.  116,      .  130 

Tyson  r.   Hardesty,  29  Md.  305,  ....  333 

Underwood  v.  McVeigh,  23  Gratt.  409,  49 

Tnion  0.  <fe  0.  L.  Co.  and  Stockton,  4  W.  Va.  273,  346 

Union  Tump.  Co.  r.  Jenkins,  1  Caine  Cas.  381,  181 

United  States  and  Chaffee,  18  Wall.  541,                         .  310 

United  States  Min.  Co.  and  Crump,  7  Gratt.  368,  625 
United  States  and  Dair,  16  Wall.  1,         .                        .200 

United  States  v,  Giles,  9  Cranch  212,  206 

United  States  and  McVeigh,  11  Wall.  267,  362 

United  States  and  Wood,  16  Pet.  342,  148 

Utterback  v.  Cooper.  28  Gratt.  233,         ...  12 

Utz  and  Neal,  75  Va.  484,         ....  364 

Vaiden  v.  Commonwealth,  12  Gratt.  717,  754 

Valkenburgr.  Bradley,  14  la.  112,      ...  407 

Van  Buren  v,  Olmstead,  5  Paige  9,          .            .            .  429 

Vance  v.  Evans,  11  W.  Va.  370,          ...  437 

Vance  v.  McLaughlin,  8  Gratt.  289,         ...  51 

Vandever  and  Sweeptzer,  3  Mete.  (Ky.)  137,  785 

Varick  v.  Smith,  5  Paige  137,        ....  549 

Vaughan  v.  Freeland,  2  H.  &  M.  477,  158 

Vaughan  and  Hastings,  5  Cal.  315,          ...  688 

Vincent  and  Tripp,  3  Barb.  Chy.  613,  437 

Waddill  and  Smith,  11  Leigh  532,  546 

Wagner  v.  Baird,  7  How.  234,  485 

Waite  and  Hunters,  3  Gratt.  33,   ....  468 

W'akeman  v.  Duchess  of  Rutland,  3  Ves.  Jr.,  505,    .  681 
Wallace  t;.  Treakle,  27  Gratt.  479,                                     .613 

Walmsley  v.  Child,  1  Ves.  341,            .  196 

Walton  and  O'Neale,  1  Rich.  234,             ...  309 


Digiti 


zed  by  Google 


xlviii  Table  of  Cases  Cited. 

Ward  r.  Churn,  18  Gratt.  801,            ...  200 
Ward  and  Hopkins,  6  Munf.  40.               ...     72,  73 

Ward  r.  I>ewis,  4  Pick.  518,      ....  200 

Waring  r.  Ins.  Co.,  45  X.  Y.  606.            ..  .        380 

Warner  and  Langley,  1  Comst.  <i06,    .  725 

Warner  r.  Winslow'  1  Saudf.  Chy.  AM),  .  .300 

Warrall  r.  Munro,  1  Seld.^238,     "...  200 

Warren  and  Leffingwell,  2  Black.  599,      .  325 

Warringr.  Crow,  llCal.  36«,  285 

Washburn  and  Levasser,  11  Gratt.  572,    .  322 

Washburn  r.  Philips,  2  Mete.  (Mass.)  29«,     .            .  141,  142 

Washington  and  Lewis,  5  Gratt.  265,  564 

Waters  r.  Monarch  Ass.  Co..  5  El.  &  Bl.  870,  379 
Watson  r.  Hasson,  1  Duer  252,     ....        725 

Watson  and  Menkens,  27  Mo.  16:^,  626 

Wayne  Cir.  Ct.  and  People,  11  Mich.  393,  141 

Wear  r.  Parish,  26  111.  240 333 

Webb  r.  Dye,  17  W.  Va.  376,        ....  (33 

Webster  r.  Couch,  6  Rand.  519,  629 

Webster  and  Perkins,  2  N.  H.  287,  .        333 

Weiland  and  Sites,  5  Leigh  80,            .            .            .  729 

Well  &  Ulman  and  Ins.  Co.,  28  Gratt.  389,  391 

Wells  a//f/ Miller,  5  Mo.  6,        ....  197 

Wells  r.  Spragues,  3  Gratt,  529,    ....  53 

Welsh  V.  Barrett,  15  Mass.  380,                                     .  308,  311 

Welsh  a 7uZ  Lyon,  20  la.  578,  .111 

Wescott  and  Bradley,  13  Ves.  445,  501 

Weston  and  Reading,  7  Conn.  409,  114 

Western  Min.  Co.  and  Baker,  6  W.  Va.  196,  318 

Westfall  V.  Scott,  20  Ga.  233 673 

Wetmore  and  Ins.  Co.,  32  111.  221,  382 
Wheeler  v.  State,  24  Wis.  52,        ....        786 

Whicker  r.  Crews,  1  Ire.  Eq.  351,        .                        .  333 

White  r.  Burnley,  20  How.  249,    .            .  .357 

White  r.  Knapp,  8  Paige  173,  435 

White  and  Powell,  11  Leigh  309,              .  .410 

White  r.  White,  5  Gill  359,      ....  673 

Whitefield  r.  Fausset,  1  Ves.  392,             .  196 

Whitehead  and  Railroad,  18  How.  Pr.  232,    .  122 

Whiting  r.  Eichelberger,  16  la.  422,          .            .  521 

Whitley  r.  State,  38  Ga 794 

Whitman  r///r/ Thompson,  18  Wall.   457,  118 

Whitney  and  Kindrick,  28  Gratt.  (>46,  613 


Digiti 


zed  by  Google 


Table  of  Cases  Cited. 


xlix 


Whittaker  and  Miller,  23  111.  453,  .674 

Wiatt  r.  Rose,  16  N.  J.  Eq.  290,          ..  .              333 

Wicker  and  Railroad,  13  Gratt.  375,  .145 

Wiggins  and  Ladd,  35  N.  H.  421,  113 

Wight  and  Grantlines,  2  Munf.  179,  333 

Wight  p.  Railroad,  16  B.  Mon.  7,        .            .  .              181 

Wiley  r.  Mahood,  10  W.  Va.  206,            .  130, 223 

Wilkins  r.  Gordon,  11  Leigh  547,        .  .411 

Wilkinson  and  Ins.  Co.,  13  Wall.  222,     .  382 

Wilkinson  r.  Mayo,  3  H.  &  M.  565,    .            .  546 
Wilkison  r.   Leland,  2  Pet.  627,  ....        549 

Williams  r.  Sills,  3  Carapb.  519.  532 

Williams  and  State,  14  W.  Va.  851,  57 

Williams  and  Swan,  2  Mich.  427,        ...  557 

Williams  and  Zeringue,  15  La.  Ann.  76,  .  333 

Williamson  r.  Bennett,  3  Munf.  316,  159 

Williford  r.  Bentley,  5  J.  J.  Mar.  181,      .  333 

Wilson  and  Armstrong,  19  W.  Va.  108.  211 

Wilson  r.  Berkstresser,  45  Mo.  283,  .141 

Wilson  and  Kimmins,  8  W.  Va.  584,  57 

Wilson  and  People,  16  La.  185 333 

Winch  r.  W^inchester,  1  Ves.  &  B.  385,  333 

Windson  v.  McVeigh,  3  Otto  274,  362 

Wingfield  and  Supervisors,  27  Gratt.  329,  140 

Winslow  and  Warner,  1  Sand,  Chv.  430,  300 

Witherell  r.  Ins.  Co.,  49  Me.  200,  "^     .  382 

Withers  r.  Baird,  7  Watts  228,  .687 

Withrow  and  Feamster,  9  W.  Va.  296,  111,  410 

Wohlford  and  Mustard,  15  Gratt.  329,     .  .101 

Wood  r.  U.  S.,  16  Pet.  342,      .  148 

Woodfiil  anrf  Peaster,  23  Ind.  493,  785 

Woodhall  and  Thrope,  1  Sand.  Chy.  411,       .  182 

Woodlief  and  Quesnel,  6  Call  218,            .  .338 

W^oodsides  and  Railroad,  5  Rich.  145,  181 

Woodson  r.  Perkins,  5  Gratt.  345,            .  .            .528 

Woodward  and  Dartmouth  College,  4  Wheat.  519,    .  326 

Woodward  and  Jordan,  40  Me.  317,         .  558 

Woodyard  r.  Polsley,  14  W.  Va.  296,  111,  411 

W^ordenbaugh  v.  Reid,  20  W.  Va.  588,     .  .411 

Wormley  r.  Wormley,  8  Wheat.  421,  300 

Worthy  and  Duke  of  Norfolk,  1  Campb.  337,  .                     675 

Wray  r.  Wray,  32  Ind.  126,     ....  480 
Wright  V.  Bundy,  11  Ind.  398,      ....        114 


Digiti 


zed  by  Google  — 


1 


Table  of  Oases  Cited. 


Wright  V.  Santa  Clara  Min.  Ass'n.  12  Md.  443, 
Wright  and  Slasson,  14  Ver.  208, 
Wroe  V.  Harris,  2  Wash.  120,  . 
Wyatt  V,  Morris,  2  W.  Va.  575,    . 
Wyatt  17.  Thompson,  10  W.  Va.  645, 
Wyche  v.  Macklin,  2  Rand.  426,  . 
Yale  V.  Yale,  13  Conn.  185,      . 
Yoakum  v,  Tilden,  3  W.  Va.  1G7, 
Young  and  Kingley,  Coop.  Eq.  PI.  42, 
Zeringue  r.  Williams,  15  La.  Ann.  76, 
Zetelle  r.  Myers,  19  Gratt.  62,       . 
Zickafoose  r.  Kuykendall,  12  W.  Va.  23 
Zumbro  and  Grove,  14  Gratt.  501, 


673 
247 
546 
324 
271 
629 
407 
130 
673 
333 
508 
57 
244 


Digiti 


zed  by  Google 


REPORTS  OF  THE  DECISIONS 

OF  THE 

SUPREMECOURT OF  APPEALS 

OF  WEST  VIRGINIA. 


FALL-SPECIAL  TERM,  1882.* 


WHEELING. 

HoGE,  Adm'r,  /;.  ViNTROux  et  aL 

Submitted  August  14,  1882— Decided  November  25,  1882. 

.  In  a  suit  on  the  l>ond  of  an  administrator  against  the  principal 
and  sureties  therein,  the  bar  of  the  statute  of  limitations,  as  to 
such  sureties,  is  ten  years  from  the  return  day  of  an  execution 
issued  on  the  plaintiff  ^s  claim ;  or  ten  years  from  the  time  the 
administrator  shall  have  been  ordered  by  a  court  acting  upon 
his  account,  to  pay  such  claim,    (p.  10.} 

L  Where  a  non-negotiable  note  or  bond  is  given  by  a  debtor  to  his 
creditor  for  an  existing  debt,  such  bond  or  note  is  prima  fade 
not  a  conditional  payment  but  collateral  security  for  such  debt ; 
though  it  may  be  shown,  by  either  direct  or  circumstantial  evi- 
dence to  have  been  intended  by  the  parties  to  be  an  absolute  or  con- 
ditional payment.  If  such  bond  or  note  was  received  as  collateral 
security,  though  it  be  made  payable  at  a  future  time,  unless  there 
was  an  agreement  to  postpone  the  right  of  action  on  the  origi- 
nal debt  proven  by  other  evidence  direct  or  circumstantial,  the 
taking  of  such  collateral  security  does  not  suspend  the  right  of 
action  on  the  original  debt,  and  therefore  does  not  release  the 
sureties  from  their  liability.  Sayre  v.  King^  17  W.  Va.  562.  (p. 
10.) 

*The  other  cases  determined  at  this  teim  were  reported  in  volume  xx. 
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8.  An  administrator  as  such,  being  indebted  to  an  insane  distributee, 
offers  to  give  to  tlie  committee  of  such  distributee  his  bond  for 
such  indebtedness,  and  the  committee  acceptw  such  offer  and 
the  administrator  executes  to  tlie  committee  his  bond  and  the 
latter  gives  him  a  receipt,  reciting  therein  that  the  note  of  the 
administrator  has  been  received  for  the  amount  of  such  indebted- 
ness and  tlie  administrator,  in  a  subsequent,  ex  parte,  settlement 
of  his  administration  accounts,  is  credited  with  the  said  amount, 
but  said  bond  is  never  paid  and  the  administrator,  having  died 
and  his  estate  found  to  be  insolvent,  such  bond  will  not  be  held 
to  be  a  payment  of  said  indebtedness  and  the  sureties  on  the 
administration  bond  will  be  made  liable  therefor  to  the  repre- 
sentatives of  such  distributee,     (p.  11.) 

4.  A  case  in  wiiich  the  decree  of  the  circuit  court  is  reversed  for  want 
of  proper  parties  to  the  suit,  and  because  the  rights  and  liabili- 
ties of  the  parties  were  not  properly  ascertained  and  adjusted  in 
the  suit  or  by  said  decree. 

Appeal  from  and  supersedeas  to  a  decree  of  the  circuit  court 
of  the  county  of  Putnam  rendered  on  the  6th  day  of  May, 
1880,  in  a  cause  in  said  court  then  pending,  wlierein  James 
W.  Hoge,  administrator,  was  plaintiff,  and  0.  L.  Vintroux, 
executrix,  and  others  were  defendants,  allowed  upon  the 
y)etition  of  said  defendants. 

lion.  Joseph  Smith,  Judge  of  the  seventh  judicial  circuit, 
rendered  the  decree  appealed  from. 

The  facts  of  the  case  fully  appear  in  the  opinion  of  the 
Court. 

John  W.  English  for  appellant  cited  the  following  authori- 
ties: 3  Rob.  Pr.  (new)  p.  65,  265,  266;  6  Mass.  58;  5  Mass. 
299;  1  Wash.  199;  3  W.  Va.  285;  11  Mass.  26;  17  W.  Va. 
135;  Code  ot  Va.  (1849)  p.  394  §  45:  17  W.  Va.  562;  25 
Gratt.  211 ;  2  Wall.  235;  32  Gratt  1;  White  &  Tudor  Lead. 
Cas.  Eq.  Pt.  II.  vol.  2  p.  378;  5  Ire.  Eq.  91;  7  11111250;  3 
Den.  512;  2  Whart.  253. 

Srnith  <|-  Knight  for  appellee  cited  the  following  authori- 
ties: Code  ch.  136  §  4;  7  W.  Va.  63;  Code  ch.  104  §  6,  16; 
10  W.  Va.  220;  36  Am.  Rep.  261;  26  Am.  Dec.  166;  4  Mc- 
Lean 120;  9  Gratt.  252;  17  W.  Va.  562. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 
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This   suit  was  brought  in   the  circuit  court  of  Putnam 
county,  on  the  5th  day  of  October,  1868,  by  James  W.  Hoge, 
administrator  of  Mary  Staton,  deceased,  to  surcharge   and 
falsify  the  accounts  of  Lewis  E.  Vintroux  as  administrator  of 
James  Staton,  deceased,  and  to  recover  from  said  Vintroux's 
executrix  and  his  sureties  on  his  official  bond  as  such  admin- 
istrator, a  large  sum  alleged  to  be  due  to  the  estate  of  said 
Mary  Staton  as  the  widow  of  said  James  Staton.     Olivia  L. 
Vintroux  as  executrix  of  L.  E.  Vintroux,  deceased,  Robert 
M.  Hall,  John  Bowyer,  Robert  T.  Harvey  and  L.  J.  Timms 
as  administrator  ot  Allen  Sebrell,  deceased,  were  made  de- 
fendants to  the  bill.     During  the  pendency  of  the  suit  said 
John  Bowyer  died  and  J.  T.  Bowyer  and  J.  B.  Dudding,  his 
executors,  were  made  parties  defendants  as  such  executors. 
All  the  defendants  except  L.  J.  Tinmis,  administrator  &c., 
demurred  to  the  plaintiff's  bill  generally  and  for  the  want  of 
proper  parties,  and  they,  also,  answered  said  bill.     In  their 
answers  they  pleaded  the  statute  of  limitations  and  denied  any 
breach  of  the  administration  bond  of  said  L.  E.  Vintroux  as 
administrator  as  aforesaid,  or  that  there  was  any  liability  on 
them,  or  either  of  them,  by  reason  of  the  matters  alleged  in 
plaintiff's  bill.     The  court  overruled  said  demurrer  and,  at  a 
subsequent  term,  the  plaintiff  amended  his  bill  by  making  J. 
J.  Thompson,  late  conmiittee  of  said  Mary  Stilton,  a  party 
defendant.     After  having  referred  the  cause  to  a  commis- 
sioner for  certain  accounts,  which  were  taken  and  reported 
but  never  acted  on  by  the  court,  the  cause  was,  on  May  6, 
1880,  finally  heard,  and  the  court  having  decided  that  the 
plaintiff's  right  to  recover  was  not  barred  by  the  statute  of 
limitations,  decreed  that  the   plaintiff  as  administrator  of 
Mary  Staton,  deceased,  recover  against  the  defendants,  Rob- 
ert M.  Hall  and  Robert  T.  Harvey  de  boim  propriiSy  and 
against  J.  T.  Bowyer  and  J.  B.  Dudding,  executors,  O.  L. 
Vintroux,  executrix,  and  «i.  L.  Timms,  administrator  &c., 
de  bonis  (estatoris^  six  thousand  five  hundred  and  ninety-nine 
dollars  and  sixty-eight  cents  with  interest  thereon  from  the 
said  6th  day  of  May,  1880,  until  paid  and  costs.     From  this 
decree  J.  T.  Bowyer  and  J.  B.  Dudding,  executors,  R.  M. 
Hall  and  R.  T.  Harvey  have  appealed  to  this  Court. 
The  material  facts  as  shown  by  the  record  are  as  follows  : 
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On  the  27th  day  of  June,  1853,  Lewis  E.  Vintroux  qualified 
in  the  county  court  of  IHitnam  county  as  administrator  of 
tfanies  Staton,  deceiised,  and  gave  bond  as  such  administra- 
tor in  the  penalty  of  twenty  thousand  dollars,  with  John 
Bowyer,  Robert  T.  Harvey,  Robert  M.  Hall  and  Allen 
Sebrell  as  his  sureties.  The  said  James  Staton  left  a  large 
amount  of  personal  and  real  estate,  also,  a  widow,  the  said 
Mary  Staton,  and  several  children  as  his  heirs  and  distribu- 
tees. His  widow,  the  said  Mary,  having  become  a  lunatic, 
J.  J.  Thompson,  on  the  20th  day  of  July,  1856,  qualified 
as  her  committee  in  the  county  court  of  Putnam  county, 
and  on  June  23,  1857,  the  said  L.  E.  Vintroux  admitted  that 
there  was  in  his  hands  as  such  a<lministrator  two  thousand 
eight  hundred  dollai's  due  the  said  Mary  iis  of  Jaimary  1, 
1855,  and  offered  to  give  to  said  Thompson  as  her  commit- 
tee his  bond  for  said  sum  and  take  his  receipt  therefor, 
which  ofter  the  said  Tliompson  accepted  and  the  bond  and 
receipt  were  given  and  are  in  the  words  following: 

"  $2,800.  One  day  after  date,  I  promise  and  bind  my- 
self, my  heirs,  &c.,  to  pay  J.  J.  Thompson,  committee  of 
Mary  Staton,  the  sum  of  two  thousand  eight  hundred  dollars, 
with  legal  interest  from  the  first  day  of  January,  1855,  for 
value  received. 

^'  As  witness  my  hand  and  seal  this  23d  day  of  June,  1857. 

"L.  E.  Vintroux,  [seal.] 
''-Administrator  of  estate  of  Jas,  Staton^  deceased.'' 

On  the  back  of  said  bond  is  this  endorsement: 

"January  1,  1858,  by  your  note  for  five  hundred  and  four 
dollars." 

RECEIPT. 

"  $2,800.  Received  of  L.  E.  Vintroux,  administrator  ot 
the  estate  ot  James  Staton,  deceased,  his  note  for  two  thou- 
sand eight  hundred  dollars,  payable  one  day  after  date,  bear- 
ing interest  from  the  1st  day  of  January,  1855,  and  dated  the 
23d  June,  1857. 

'%J.  J.  Thompson, 
"  Committee  of  the  estate  of  Mary  Staton." 

On  the  1st  day  of  October,  1857,  said  L.  E.  Vintroux 
made  an  ex  parte  settlement  of  his  administration  accounts 
before  J.  W.  Hoge  a  commissioner  of  the  county  court  ot 
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said  county  and  was  therein  credited  with  two  thousand 
eight  hundred  dollara  as  having  been  paid  by  him  to  J.  J. 
Thompson  committee,  per  his  receipt;  and  there  was  also 
found  due  by  said  settlement  from  said  administrator  as  of 
September  1,  1857,  two  hundred  and  thirty-six  dollars  and 
thirty-one  cents  to  the  estate  of  his  intestate. 

This  settlement  was  returned  to  the  recorder's  office  of 
said  county  and  recorded  therein  on  the  18th  day  of  February, 
1866.  Some  time  between  March  22,  1858,  and  August  23, 
1858,  said  Thompson  resigned  his  trust  as  such  committee 
and  J.  W.  Hoge  about  the  same  time,  was  appointed 
and  qualified  as  such  committee  of  said  Mary.  In  Sep- 
tember, 1858,  the  said  Thompson  made  a  settlement  of 
his  accounts  as  committee  of  the  said  Mary  before  J. 
W.  Hoge,  a  commissioner  of  said  county  court.  From 
this  settlement  it  appears  that  said  Thomson  had,  on  or 
before  August  23,  1858,  delivered  to  said  J.  W.  Hoge  as 
his  successor  four  thousand  seven  hundred  and  twenty-eight 
dollars  and  eight  cents  in  bonds  on  different  persons  belong- 
ing to  the  estate  of  said  lunatic  and  among  them  the  said 
bond  of  L.  E.  Vintroux,  administrator,  for  two  thousand 
eight  hundred  dollars,  subject  to  a  credit  by  said  Vintroux's 
bond  for  five  hundred  and  lour  dollars,  dated  and  due  Jan- 
uary 1,  1858 ;  and,  also,  said  bond  for  five  hundred  and  four 
dollars  subject  to  a  credit  for  one  hundred  and  fifty  dollars 
paid  June  28,  1858.  This  latter  bond  was  given  tor  the 
interest  on  said  bond  of  two  thousand  eight  hundred  dollars 
from  January  1,  1855,  to  January  1,  1858.  This  settlement 
was  returned  to  said  recorder's  office  and  recorded  therein, 
on  January  11,  1868.  The  said  Mary  Staton,  having  died, 
prior  to  July  25,  1859,  the  said  J.  W.  Hoge,  on  that  day, 
quaified  as  her  administrator;  and  the  said  L.  E.  Vintroux 
and  Allen  Sebrell,  having,  also,  died,  O.  L.  Vintroux.  the 
widow  of  the  former,  qualified  as  his  executrix  on  the  26th 
May,  1862,  and  L.  J.  Timms  qualified  as  the  administrator 
of  the  latter  May  11,  1868.  In  January,  1868,  the  said  J. 
W.  Hoge  as  late  committee  and  as  administrator  of  said  Mary 
Staton,  made  an  ex  parte  settlement  of  his  accounts  as  such 
committee  and  administrator  before  J.  T.  Bowyer,  a  com- 
missioner of  the  recorder's  court  of  said  county.     The  said 
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comraissioner  in  his  report  of  said  settlement  states,  and  the 
report  shows  he  correctly  so  states,  that  he,  "on  the  1st 
day  of  January,  1868,  finds  that  the  said  James  W.  Hoge  lias 
in  his  hands,  principal  and  interest,  due  hy  the  bonds  of  Dr. 
James  Stewart,  and  L.  E.  Vintroux  for  himself  and  as  ad- 
ministrator of  James  Staton,  sr.,  deceased,  the  sum  of  eight 
thousand  two  hundred  and  seven  dollars  and  twenty-one 
cents,  and  that  said  estate  is  indebted  to  said  committee, 
James  W.  Hoge,  in  the  sum  of  eight  hundred  and  ninety- 
one  dollars  and  thirteen  cents  for  money  advanced  by  him, 
and  its  interest,  his  commissions  and  the  cost  of  this  commis- 
sioner in  taking  this  account;  that  after  the  payment  of  tlie 
amount  so  due  the  said  Hoge,  there  will  be  left  the  sum  of 
seven  tliousand  three  hundred  and  sixteen  dollars  and  eight 
cents  to  be  divided  into  five  parts  between  her  children 
and  heirs,  to-wit:  One  thousand  four  hundred  and  sixty 
dollars  and  twenty-one  and  three  fifths  cents  to  Moses 
F.  Ward;  a  like  sum  to  Mrs.  —  Thomas;  a  like  sum 
to  Mrs  O.  L.  Vintroux;  a  like  sum  to  Mrs.  Martha  Stewart 
and  a  like  sum  to  Mrs.  Geo.  W.  Cox,  Simon  C.  Staton  and 
Martha  StAton,  children  of  James  Staton,  jr.,  deceased;  that 
Dr.  Stewart  will  be  entitled  to  the  sum  of  forty  dollars  and 
seventy-seven  cents,  as  his  wife's  share  of  the  estate,  more 
than  he  is  indebted  to  the  same;  that  after  the  payment  of 
the  amount  due  Hoge  as  aforesaid,  and  the  said  forty  dollars 
and  seventy-seven  cents  to  Dr.  Stewart,  and  allowing  her  her 
share,  Mrs.  O.  L.  Vintroux,  as  the  executrix  of  L.  E.  Vin- 
troux and  administrator  do  bonis  non  of  the  estiite  of  James 
Staton,  sr.,  deceased,  will  owe  the  sum  of  four  thousand 
three  hundred  and  eighty-nine  dollars  and  sixty-four  cents, 
to  be  divided  equally  between  Moses  F.  Ward,  Mrs.  — 
Thomas  and  the  said  heirs  of  James  Staton,  jr.,  deceased.'' 

It  will  be  observed  that  in  the  above  statement  the  com- 
missioner mentions  Mrs.  O.  L.  Vintroux  as  being  the  admin- 
istratrix de  bonis  non  of  James  Staton,  sr.,  deceased.  There  is 
nothing  in  the  record  here  to  show  that  she  ever  qualified  as 
such  administratrix,  and  I  take  it  that  said  statement  is  incor- 
rect— the  conmiissioner,  evidently  regarding  her  as  such 
administratrix  by  reason  of  her  being  the  executrix  of  L.  E. 
Vintroux  who  had  been  adnunistrator  of  said  James  Staton,  sr. 
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The  aforesaid  settlement  of  J.  W.  Hoge  was  returned  to 
said  recorder's  office  and  on  July  7,  1868,  recorded  therein. 
Between  January,  1864,  and  May  9, 1868, 0.  L.  Vintroux, 
as  executrix  of  L.  E.  Vintroux,  deceased,  made  three  several 
ex  parte  settlements  of  her  executorial  accounts  before  com- 
missioners of  the  recorder's  court  of  said  county,  the  last  of 
which  was  recorded  therein  April  25,  1870,  and  the  others 
before  that  date.  From  these  settlements  it  appears  tliat 
over  twenty  thousand  dollars  of  assets  came  into  her  hands 
as  executrix,  and  that  she  paid  debts  of  her  testator  to  an 
amount  exceeding  forty  thousand  dollars. 

In  the  commissioner's  report  made  in  this  cause  the  com- 
missioner states,  "that  assets  belonging  to  the  estate  of  L.  E. 
Vintroux,  deceased,  to  the  amount  of  nineteen  thousand  two 
hundred  and  eighty-three  dollars  and  nine  cents,  went  into 
the  hands  of  the  defendant,  O.  L.  Vintroux,  as  his  executrix, 
and  that  she  paid  out  for  said  estate,  including  her  commis- 
sions, forty-one  thousand  three  hundred  and  ninety-two  dol- 
lars and  forty-five  cents,  leaving  due  her  as  such  executrix 
twenty-two  thousand  one  hundred  and  nine  dollars  and 
thirty-six  cents.  Of  this  amount  thirty-one  thousand  and 
twenty-six  dollars  and  ninety-nine  cents  was  expended  in 
paying  the  bonds  and  accrued  interest  of  said  L.  E.  Vin- 
troux, five  thousand  three  hundred  and  forty-two  dollars 
and  sixty-seven  cents  was  paid  on  judgments,  three  thousand 
eight  hundred  and  thirty-four  dollar  and  eighty-two  cents 
was  paid  in  discharge  of  open  accounts  and  costs  of  admin- 
istration, including  one  thousand  nine  hundred  and  seventy- 
four  dollars  and  ninety-three  cents  allowed  executrix  as  com- 
missions, and  the  remainder  two  hundred  and  sixty-nine 
dollai^  and  twenty  cents  was  paid  for  taxes."  The  said  com- 
missioner, also,  reports  the  unpaid  claims  against  the  estate 
of  L,  E.  Vintroux  as  of  September  1,  1874,  and  the  order  of 
their  priorities  as  follows: 

Amount  due  O.  L.  Vintroux,  executrix $22,109.36 

Bond  and  interest  sued  on  in  this  cause 5,600.00 

Judgment  of  R.  B.  Swindler 471.46 

Judgment  of  Langley  &  Kineaid 476.74 

Judgment  of  J.  W.  Hoge,  administrator,  &e... 2,803.12 

Balance  due  estate  of  James  Staton 478.02 

Total  unpaid  debts $31,938.70 
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The  aforesaid  bond  of  five  hundred  and  four  dollars  due 
January  1,  1858,  for  interest  on  the  bond  of  two  thousand 
eight  hundred  dollars  from  January  1,  1856,  to  January  1, 
1858,  is  included  in  and  forms  part  of  the  above  judgment 
tor  two  thousand  eight  hundred  and  three  dollars  and  twelve 
cents  in  favor  of  J.  W.  Hoge,  administrator,  Ac. 

The  said  commissioner,  also,  reports,  "that  the  two  thou- 
sand eight  hundred  dollars  credited  by  commissioner  J.  W, 
Hoge  to  L.  E.  Vintroux,  administrator  of  James  Staton, 
deceased,  as  paid  to  the  committee  of  Mrs.  Mary  Staton,  was 
never  actually  paid  by  him ;  that  the  said  Vintroux  as 
administrator  of  the  estate  of  James  Staton,  deceased,  was 
indebted  to  the  committee  of  Mrs.  Mary  Staton  in  the  sum 
of  two  thousand  eight  hundred  dollars  for  her  dower  interest 
in  the  personal  estate  of  her  husband,  James  Staton,  and  in 
place  of  paying  over  that  amount  in  cash  to  the  committee 
he  retained  the  money  and  gave  his  bond  for  the  amount 
which  the  said  committee  consented  to  receive ;  that  in  fact 
no  money  passed  between  them.  Your  commissioner  is  of 
opinion  that  it  was  not  the  intention  of  said  L.  E.  Vintroux 
or  of  the  said  J.  J.  Thompson  as  committee  to  release  the 
said  Vintroux  as  administrator  of  James  Staton  from  liability 
as  such  administrator  for  said  two  thousand  eight  hundred 
dollars  to  the  estate  of  Mary  Staton."  This  conclusion  of 
the  commissioner,  I  think,  is  fully  sustained  b\'  the  form  of 
the  bond  and  receipt  given  and  the  testimony  of  J.  J. 
Thompson  taken  in  the  cause. 

It  further  appears  from  said  commissioner's  report,  that 
all  the  assets  ot  the  estate  of  L.  E.  Vintroux  have  been  dis- 
bursed and  that  there  is  nothing  now,  or  likely  to  come,  into 
the  hands  of  his  executrix  to  pay  any  part  of  the  aforesaid 
unpaid  debts.  It  is,  also,  shown,  as  I  think  distinctly,  by 
the  proof  in  this  cause  that  Mrs.  O.  L.  Vintroux  as  execu- 
trix and  Dr.  James  Stewart,  her  agent,  in  settling  the  estate 
of  her  husband,  had  actual  notice  of  the  existence  of  the 
claims  sued  for  in  this  cause  soon  after  she  qualified  as  exec- 
utrix and  long  before  she  disbursed  the  greater  part  of  the 
assets.  If  she  did  not  have  actual  notice  of  the  precise 
amount  of  the  plaintift^'s  claims  she  had  notice  that  such 
claims  existed  and  sufficient  knowledge  to  put  her  on  the 
enquiry  as  to  the  amount  claimed. 
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S.  C.  Staton,  states  in  his  deposition  taken  in  the  cause, 
that  he  is  one  of  the  heirs  of  Mary  Staton,  deceased,  and  that 
his  interest  has  been  paid  to  him  by  Dr.  James  Stewart,  and 
that  he  claims  no  interest  in  the  fund  in  this  suit.  And  Dr. 
James  Stewart,  whose  deposition  is  also  filed  in  this  cause, 
states  therein,  that  his  wife  is  one  of  the  heirs  ot  Mary  and 
James  Staton,  deceased ;  that  the  amount  ot  bis  wife's  inter- 
est as  heir  of  said  Mary,  he  thinks,  was  one  thousand  four 
hundred  dollars  or  one  thousand  five  hundred  dollars ;  that 
this  interest  has  been  paid  to  him  in  part  by  canceling  debts 
due  from  him  for  rents  of  land  and  the  hire  of  slaves  belong- 
ing to  the  dower  of  said  Mary,  and  that  the  balance  of  his 
wife's  claim  or  interest,  he  thinks  was  paid  to  him  by  Mrs. 
Vintroux ;  and  that  he  claims  nothing  in  this  suit  unless  Mrs. 
Ward  and  Mrs.  Thomas  are  not  heirs  of  the  estate.  That 
the  balance  paid  him  by  Mrs.  Vintroux  was  about  forty 
dollars. 

The  foregoing  are  all  the  facts  in  the  record,  which  I  deem 
it  material  to  state  in  order  to  dispose  of  the  questions  pre- 
sented to  this  Court  for  decision. 

The  first  error  assigned  by  the  appellants  is,  that  the  court 
erred  in  overruling  the  defendants'  demurrer  to  the  plaintiff's 
bill,  because  the  plaintiff  had  a  complete  remedy  at  law. 

While  the  plaintift*  might  have  sued  at  law  on  the  ascer- 
tained claim  of  two  thousand  eight  hundred  dollars,  still  as 
there  were  other  matters  involved  requiring  accounts  to  be 
taken  and  the  settlement  of  the  estates  of  Mary  Staton  and 
L.  E.  Vintroux  and,  perhaps,  of  James  Staton,  it  was  cer- 
tainly proper  and  much  more  convenient  as  well  as  to  the 
interest  of  all  the  parties  to  have  the  whole  matter  settled  in 
one  suit.  This  could  not  have  been  done  at  law.  I  am, 
therefore,  of  opinion  that  there  was  no  error  in  overruling 
the  demurrer  of  the  defendants  for  the  cause  assigned.  But 
if  the  demurrants  had  assigned  as  ground  of  demurrer,  that 
the  administrator  of  James  Staton  and  the  heirs  and  distribu- 
tees of  said  James  and  Mary  Staton  had  not  been  made  par- 
ties, I  think,  the  demurrer  should  have  been  sustained  and 
an  order  made  requiring  the  plaintiflTto  amend  his  bill  mak- 
ing said  administrator,  heirs  and  distributees  parties,  for 
reasons  which  I  shall  hereinafter  state. 
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The  second  error  assigned  is,  that  the  court  improperly 
overruled  the  defense  of  the  statue  of  limitations. 

This  suit  is  on  an  administrator's  bond  to  recover  against 
the  obligors  therein,  principal  and  sureties,  for  an  alleged 
breach  ot  said  bond.  The  limitation  against  the  sureties  in 
such  case  is  ten  years  from  the  return  day  of  an  execution  on 
the  plaintiff's  claim  if  judgment  has  been  obtained  on  his 
claim;  and  if  not,  then,  it  is  ten  years  from  the  time  the  ad- 
ministrator shall  have  been  ordered  by  a  court,  acting  upon 
his  account,  to  pay  the  claim  of  the  plaintiff.  Code  ch.  104 
§§  6  and  7. 

The  plaintiff's  intestate  in  this  cause  was  insane  at  the 
time  the  cause  of  action  arose  and  so  continued  to  her  death ; 
consequently,  the  statute  did  not  commence  to  run  until  her 
administrator  qualified,  on  July  25,  1859.  Code  ch.  104  §§ 
16  and  17. 

This  suit  having  been  brought,  on  the  5th  day  of  October, 
1868,  less  than  ten  years  from  the  date  of  the  qualification 
of  the  plaintiff  as  administrator  of  his  intestate,  the  same  is 
not  barred  by  the  statute  ot  limitations.  And  it  having  been 
brought  before  the  1st  day  of  April,  1869,  the  period  from 
April  17,  1861,  to  March  1,  1865,  must  be  excluded  in  com- 
puting said  ten  years.  Code  ch.  136  §  4;  PUzer  v.  Bums,  7 
W.  Va.  63. 

The  third  error  assigned  is,  that  the  court  improperly  en- 
tered a  decree  for  six  thousand  five  hundred  and  ninety-nine 
dollars  and  sixty-eight  cents  against  appellants  and  others. 
Under  this  assignment  it  is  claimed  that  the  bond  of  two 
thousand  eight  hundred  dollars  was  the  individual  obligation 
of  L.  K.  Vintroux;  that  its  acceptance  by  J.  J.  Thompson, 
committee,  without  the  knowledge  or  consent  of  the  sure- 
ties on  said  Vintroux's  administration  bond,  and  being  pay- 
able one  day  after  date,  tied  the  hands  of  said  sureties  for 
that  period,  and  thereby  absolved  and  released  them  from  all 
liability. 

In  Sayre  v.  Kinff,  17  W.  Va.  562,  this  Court  decided,  that, 
if  a  bond  or  note,  not  negotiable,  be  given  by  a  debtor  to 
his  creditor  for  an  existing  debt,  such  bond  or  note  is  prima 
facie  not  a  conditional  payment,  but  collateral  security  for 
the  original  debt,  though  it  may  be  proven  by  either  direct 
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or  circumstantial  evidence  to  have  been  intended  by  the 
parties  to  be  an  absolute  or  a  conditional  payment.  If  such 
bond  or  note  was  received  as  collateral  security,  though  it 
be  payable  at  a  future  time,  unless  there  was  an  agreement 
to  postpone  the  right  of  action  on  the  original  debt  provm 
by  other  evidence  direct  or  circumstantial,  the  taking  of  such 
collateral  security  does  not  suspend  the  right  of  action  on 
the  original  debt,  and  therefore  does  not  discharge  the  sure- 
ties from  their  liability.     17  W.  Va.  576. 

The  evidence  in  this  suit,  as  before  stated,  does  not  rebut 
the  prima  facie  presumption  that  the  bond  of  two  thousand 
eight  hundred  dollars  was  given  as  collateral  security,  but  it 
all  tends  to  prove  that  said  bond  was,  by  the  agreement  and 
understanding  of  the  parties,  intended  simply  as  collateral 
security  lor  so  much  of  the  liability  of  L.  E.  Vintroux, 
administrator,  to  the  committee  of  Mary  Staton.  The  face 
of  the  bond  and  receipt,  without  regard  to  the  direct  testi- 
mony of  Thompson,  it  seems  to  me,  establish  the  fact  satis- 
factorily, that  it  was  not  intended  to  discharge  the  original 
debt  or  change  the  security  therefor  by  the  giving  of  said 
bond  and  receipt.  The  bond  is  signed,  "L.  E.  Vintroux 
administrator  of  estate  of  James  Staton,  deceased,"  and  the 
receipt  states  expressly,  that  it  was  given  for  the  bond  of  the 
administrator  which  is  fully  described  therein.  It  is  not  here 
asserted  that  the  mode  of  signing  the-  bond  in  this  instance 
made  it  the  bond  of  the  administrator  in  his  fiduciary 
capacity,  for  such  wiis  not  the  case;  but  it  is  claimed,  simply, 
that  the  parties,  by  the  writings  exchanged,  intended,  on 
their  face,  to  preserve  the  history  of  the  transaction  and 
thereby  show  its  real  character. 

But  even  if  it  had  been  agreed  between  L.  E.  Vintroux  as 
administrator  and  Thompson  as  committee,  that  said  bond 
should  be  a  satisfaction  of  the  original  debt,  such  an  agree- 
ment would  be  disregarded  in  a  court  of  equity.  Both  par- 
ties were  acting  in  a  fiduciary  capacity,  and  neither  had  any 
authority  except  that  conferred  upon  him  by  his  appoint- 
ment and  the  law  defining  the  duties  of  his  trust. 

And  persons  dealing  with  such  fiduciary  are  charged  with 
notice  of  the  extent  of  his  authority  and  will  be  held  to  be 
participants  in  any  loss  or  devastavit  resulting  from  his  im- 
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proper  acts.  Utterback  v.  Cooper^  28  Graft  283 ;  Treasurers 
V.  McDowell,  26  Am.  Dec.  166. 

In  Stuart  v.  Ahboit,  9  Gratt.  252,  one  of  three  executors 
took  the  personal  obligation  of  a  party  and  released  a  lien  on 
land  as  security  for  a  debt  due  his  testator,  and  it  was  held 
that  such  a  release  would  not  be  enforced.  In  the  opinion 
the  court  say:  "  Such  a  contract,  if  made,  should  receive  no 
countenance  in  a  court  of  equity."  It  was  held  to  be  in 
effect  a  contract  to  ccmimit  waste.     2  Wnis.  on  Ex'ors  1104. 

In  the  case  at  bar,  it  appeare  that  the  administrator  of 
elames  Staton,  deceased,  as  such  administrator,  was  indebted 
to,  or  had  in  his  hands  tor,  the  widow  of  his  intestate,  who 
was  then  a  lunatic,  on  account  of  her  distributive  share  of 
said  estate,  two  thousand  eight  hundred  dollars,  which  had 
been  due  since  January  1,  1855,  and  that  on  the  2f3d  day  of 
June,  1857,  he  informed  the  committee  of  said  lunatic  that 
he  desired  to  settle,  but  not  having  the  money  to  pay  over 
he  offered  to  give  his  bond  tor  said  amount,  which  he  did, 
and  the  committee  says  he  acquiesced  and  took  said  bond. 
I  do  not  believe  from  the  testimony  and  circumf^tances,  that 
this  transaction  was  intended  by  the  parties  as  a  discharge  of 
the  original  liability  for  which  the  administrator  and  his 
sureties  were  bound;  but  if  it  was  so  intended,  it  was  a 
devastavit  and  an  unauthorized  act  on  the  part  of  the  com- 
mittee suggested  and  participated  in  by  the  administrator  of 
James  Staton,  and  can  not  for  a  moment  receive  the  counte- 
nance or  approbation  of  a  court  of  equity.  The  act  was  just 
as  illegal  on  the  part  of  the  administrator  as  it  was  on  the 
part  of  the  committee,  and  the  former  is  more  culpable  than 
the  latter,  because  he  received  the  whole  benefit  of  it  and 
procured  it  to  be  done.  If  the  said  bond  had  been  subse- 
quently [)aid  it  would  have  of  course  discharged  the  debt, 
but  as  it  was  not  i)aid  the  beneficiaries  of  the  estate  of  the 
lunatic  have  the  right  to  repudiate  the  transaction  and  to 
recover  the  debt  from  the  estate  of  the  administrator  and 
his  sureties.  And  the  giving  of  the  said  bond  being  thus 
improper  and  an  act  of  bad  faith  as  against  the  plaintiff, 
I  do  not  think  the  fact  of  the  administrator  having  been 
allowed  credit  for  the  amount  in  an  ex  parte  settlement,  which 
was  not  recorded  until  within  less  than  four  years  prior  to 
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the  institution  of  this  suit,  can  in  any  manner  aftect  the 
transaction.  I  am  of  opinion,  therefore,  that  the  estate  of  L. 
E.  Vintroux  and  the  sureties  on  his  administration  bond  arc 
liable  for  the  amount  inchidcd  in  said  bond  of  two  thousand 
eight  hundred  dollars,  or  so  much  thereof  as  remains  unpaid 
or  otherwise  unsatisfied. 

And  I  am  further  of  opinion,  that  the  said  bond  of  five 
hundred  and  four  dollars,  dated  January  1,  1858,  having 
been  given  for  interest  on  said  two  thousand  eight  hundred 
dollars,  must  in  like  manner  and  for  the  same  reasons,  be 
held  to  be  a  charge  against  the  estate  of  said  administrator 
and  his  sureties,  except  in  so  far  as  the  same  has  been  paid 
or  otherwise  discharged.  It  seems  from  the  record  that  one 
hundred  and  fifty  dollars  wa^  paid  on  this  bond  on  June  28, 
1858;  but  it  is  not  my  purpose  now  to  decide  that  such  is  the 
fact.  The  cause  will  have  to  be  sent  again  to  the  circuit 
court  and  the  matter  can  there  be  investigated  and  deter- 
mined. 

It  is  further  claimed  as  error  that  the  court  decreed  against 
the  appellants  for  the  whole  amount  of  said  bond  of  two  thou- 
sand eight  hundred  dollars  and  interest  and,  also,  for  the 
balance  of  two  hundred  and  thirty-six  dollars  and  thirty-one 
cents  found  due  from  L.  E.  Vintroux  as  administrator  of 
James  Staton,  deceased,  in  the  settlement  made  by  him  Jan- 
uary 1, 1858.     I  am  of  opinion  that  this  claim  is  well  taken. 

It  appears  from  the  statement  of  the  commissioner,  to 
whom  this  cause  was  referred,  and  which  statement  has  been 
hereinbefore  given,  that  the  heirs  and  distributees  of  James 
and  Mary  Staton,  deceased,  are  Moses  F.  Ward,  Mrs. 
Thomas,  Mrs.  O.  L.  Vintroux,  Mrs.  Dr.  James  Stewart  and 
the  children  of  James  Staton  sr.,  deceased.  It  is  show^i  by 
the  facts  in  this  cause  that  Mrs.  O.  L.  Vintroux,  who  is  one 
of  said  distributees,  has  as  administratrix  of  her  husband's 
estate  made  herself  personally,  and  her  sureties  on  her  execu- 
torial bond,  if  she  has  any,  liable  for  the  preferred  claims 
sought  to  be  recovered  in  this  suit,  by  reason  of  her 
dexastamt  in  paying  unpreferred  debts  in  full  and  paying  noth- 
ing in  the  claims  of  the  plaintifl:'.  The  assets  w^hich  came 
into  her  hands,  if  properly  administered,  would  have  paid 
nearly  fifty  cents  on  the  dollar  of  the  debts  of  her  testator. 
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She  had  ample  notice  of  the  plaintift 's  preferred  claim,  as  we 
have  Been,  and  although  she  may  have  paid  other  debts  in  full 
to  an  amount  largely  in  excess  of  the  assets  which  came  to  her 
hands,  yet  for  such  debts  paid  in  full  she,  in  her  executorial 
settlement,  will  not  be  entitled  to  credit  for  any  sum  beyond 
the  pro  rata,  to  which  said  debts  would  have  been  entitled  to 
be  paid  if  said  assets  had  been  properly  administered.  If 
her  accounts  are  so  settled  there  will  appear  to  be  in  her 
hands  a  sum  sufficient  to  pay,  perhaps,  the  whole  of  the 
plaintiff's  claim  in  this  cause.  And  while  such  sum  may 
not  in  tact  be  in  her  hands  or  recoverable  from  her  by  reason 
of  her  insolvency,  still  it  is  unjust  that  the  appellants  here 
should  be  required  to  pay  to  her,  or  to  the  plaintiff  for  her,  a 
large  sum  as  the  sureties  of  her  husband,  when  she  by  her 
demstacil  of  her  husband's  estate  has  made  it  greatly  less  able 
to  satisfy  the  plaintiff's  claim  to  the  relief  of  said  sureties. 
The  amount  due  to  her  as  distributee  of  the  estates  of  James 
and  Mary  Staton  should  be  ascertained  and  deducted  from 
the  amount  sought  to  be  recovered  iu  this  suit,  at  least  to  the 
extent  of  the  assets,  which  came  to  her  hands  as  executrix  of 
her  husband,  would,  if  properly  administered,  have  reduced 
said  amount. 

It  further  appears  from  the  evidence  in  this  cause,  that  Mrs. 
Dr.  James  Stewart,  another  distributee  of  the  fund  here 
sought  to  be  recovered,  has  been  paid  off  in  full ;  and  there 
is  some  evidence  that  S.  C.  Staton,  another  distributee,  has 
assigned  his  claim  to  Dr.  James  Stewart  and  has,  also  been 
paid. 

The  balance  of  two  hundred  and  thirty-six  dollars  and 
thirty-one  cents  found  to  be  due  from  L.  E.  Vintroux  as  admin- 
istrator of  the  estate  of  James  Staton,  deceased,  could  not  have 
been  properly  included  in  the  recovery  in  this  suit  without 
first  having  made  the  personal  representatives  of  said  James 
Staton  a  party  to  this  cause.  The  balance  thus  appearing 
may  have  been  retained  by  the  administrator  for  the  pay- 
ment of  debts  of  said  estate  or  it  may  have  been  due  to 
other  distributees  than  the  widow.  It  would  seem  probable 
that,  as  the  administrator  gave  his  bond  to  the  conmiittee  of 
the  widow  for  a  sum  certain,  there  was  nothing  further  due 
her.     At  all  events,  it  was  improper  to  assume  that  she  was 
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entitled  to  one  third  or  any  other  part  of  said  two  hundred 
and  thirtj^-six  dollars  and  thirty-one  cents  in  the  absence  of 
the  personal  representative  of  said  estate. 

I  aui  of  opinion  that,  for  the  errors  hereinbefore  indi- 
cated, the  decree  of  the  circuit  court,  rendered  on  the  6th 
day  of  May,  1880,  should  be  reversed  with  costs  to  the  ap- 
pellants, and  that  this  cause  be  remanded  to  said  circuit  court 
with  directions  to  that  court  to  permit  the  plaintiff  to  make  the 
personal  representative  of  the  estate  of  James  Staton,  deceased, 
and  also  all  the  heirs  and  distributees  of  the  said  James 
and  Mary  Staton,  parties  defendants  to  this  suit;  that  aiter 
said  parties  are  before  the  court,  then,  proper  accounts  shall 
be  directed  and  taken,  and  the  true  sum  due  to  each  of  the 
distributees  of  said  James  and  Mary  Staton  be  ascertained, 
and  the  amount  found  to  be  due  to  O.  L.  Vintroux,  to  the 
extent  hereinbefore  indicated,  be  deducted  from  the  amount 
sought  to  be  recovered  in  this  suit  from  the  sureties  of  L.  E. 
Vintroux  as  administrator  of  said  James  Staton ;  that  what- 
ever has  been  paid  to  Mrs.  James  Stewart  or  any  other  of 
said  distributees  which  it  shall  be  found  proper  to  deduct 
from  said  liability  of  said  sureties  be  also  credited  to  them; 
and  that  such  other  and  further  proceedings  be  had  in  the 
cause  in  said  court  as  are  in  accordance  with  the  principles 
announced  in  this  opinion  and  further  according  to  the  rules 
and  practices  of  courts  of  equity. 

The  Other  Judges  Concurred. 

Decree  Reversed.     Cause  Remanded. 


WHEELING. 

Johnston  v.  Mann's  Executors. 

Submitted  January  25,  1882— Decided  November  25,  1882. 

(*riNYDER,  Judge,  Absent.) 

1.  Ab  in  ejectment  the  action  prior  to  tiie  act  of  1877  could  be  brought 
only  against  the  party  in  possession,  when  the  premises  were 
occupied,  one,  who  is  interested  in  the  subject  of  the  action 

*Caaie  submitted  before  Judge  S.  took  his  seat  on  the  bench. 
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though  not  a  party  to  the  record,  and  who  employs  counsel  and 
defends  the  action,  after  verdict  with  judgment  for  plaintiff, 
and  execution  for  costs  unsatisfied,  may  be  re(|uired  to  pay  the 
costo  of  plaintiff  in  such  action,    (p.  18.) 

2.  A  landlord,  who  is  entitled  to  be  substituted  in  the  place  of  or 
joined  with  the  defendant  in  ejectment,  and  without  causing 
himself  to  be  made  a  party  defends  such  action  unsuccessfully 
in  the  name  of  the  original  defendant,  w411  be  ordered  to  pay 
the  costs  of  the  plaintiff,  after  execution  against  the  defendant 
on  the  record  has  been  returned  unsatisfied,    (p.  10.) 

H.  The  appropriate  mode  of  requiring  such  person  to  pay  such  costs, 
is  by  rule,  requiring  him  to  show  cause  why  he  should  not  be 
compelled  to  pay  the  same.    (p.  21.) 

Writ  of  error  and  f^yper.^^edeas  to  a  judgment  of  the  circuit 
court  ol  the  county  of  Greenbrier,  rendered  on  the  29th  daj- 
of  April,  1881,  in  an  action  in  said  court  then  pending, 
wherein  Andrew  D.  Johnson  was  pUiintift*  and  James  and 
Mathew  Mann,  executors  of  William  T.  Mann,  deceased, 
were  defendants,  allowed  upon  the  petition  of  the  said  de- 
fendants. 

Hon.  Homer  A.  Holt,  judge  of  the  tenth  judicial  circuit, 
rendered  the  judgment  complained  of. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

Samuel  Priee  for  plaintiflfs  in  error  cited  Acts  of  1877,  eh. 
110  p.  160  §  5;  Code  Va.,  ch.  135  p.  610  §  5  ;  Code,  p.  518 
ch.  90  §  5. 

Adam  C,  Snyder  for  defendant  in  error  cited  4  Phil.  1-v. 
(Cow.  &  Hill's  Notes)  pp.  838-9;  25  Graft.  760;  3  Pick.  400; 
Tyler  Eject,  pp.  586-7 ;  10  B.  t&  Cress.  110 ;  Id.  615 ;  Id,  113 ; 

1  Wend.  295;4Gratt.l29;  2Call499;  3  U.  S. Dig.  "Costs;'' 

2  Br.  &  Had.  Com.  212;  Code  Va.,p.  610  ch.  135  §  5  ;  Code, 
ch.  90  p.  518  §  5 ;  82  E.  C.  L.  322. 

Johnson,  President,  announced  the  opinion  of  the  Court : 

In  1856  Andrew  I).  Johnston  brought  his  action  of  eject- 
ment in  the  circuit  court  of  Greenbrier  county  against 
Lyman  Griswold  and  Cornelius  Rodgers,  for  the  recovery  of 
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a  tract  of  about  eighty  acTQs  of  land.  There  was  verdict 
and  judgment  for  plaintift*.  The  ca^e  was  upon  writ  of  error 
taken  to  the  Court  of  Appeals  of  this  State,  where  the  judg- 
ment was  reversed,  verdict  set  aside  and  case  remanded  for 
a  new  trial.  On  said  new  trial  plaintiff  again  recovered. 
Before  the  second  trial  was  had,  W.  T.  Mann,  the  testator, 
died,  and  the  plaintiffs  in  error,  his  sons  James  and  Mathew 
Mann^  qualified  as  his  executors.  In  the  said  ejectment 
suit  execution  was  issued  for  the  costs  against  the  defend- 
ants, and  was  returned  "no  property."  Johnston  filed  his 
affidavit  in  which  he  set  forth  the  prosecution  of  said  eject- 
ment suit,  and  that  said  Qriswold  and  Rodgers  were  the 
tenants  of  William  T.  Maun  at  the  time  said  action  was 
instituted,  and  perhaps  at  some  time  during  the  pending  of 
said  action  the  said  Rodgers  entered  into  an  executory  con- 
tract with  said  Mann,  for  the  purchase  of  a  part  of  the  land 
in  controversy,  hut  if  such  contract  was  made  no  deed  was 
ever  made  to  said  Rodgers  by  Mann  for  said  lands;  that 
said  Mann  employed  counsel  and  actively  defended  said 
action;  that  at  the  October  term,  1873,  said  action  was  tried 
and  verdict  and  judgment  rendered  for  plaintiff;  that  at  that 
time  said  Mann,  by  his  agent  his  son,  was  present  conduct- 
ing and  assisting  by  himself  and  counsel  in  the  defense  of 
said  action,  &c.  Afllant  prayed  for  a  rule  against  said  exec- 
utors, to  show  cause  why  they  should  not  pay  the  costs  of 
said  suit.  The  rule  issued,  and  ^Mathew  Mann,  one  of  the 
executors,  answered,  that  they  never  asserted  any  interest 
in  said  suit  or  the  subject  thereof;  that  he  had  heard,  that 
his  father  was  a  party  to  said  suit,  but  on  enquiry  found  he 
was  not;  that  he  believes,  that  said  William  T.  Mann 
neither  had  nor  claimed  to  have  any  interest  in  the  said  suit. 
From  the  bill  of  exceptions  it  clearly  appears,  that 
William  T.  Mann  claimed  the  legal  title  to  said  land,  and  the 
said  Griswold  and  Rodgers  were  either  his  tenants  or  pur- 
chasers from  him  of  the  land  in  controversy,  which  they 
were  does  not  clearly  appear;  and  that  William  T.  Mann,  did 
employ  counsel  and  defended  said  suit  in  the  names  of  said 
defendants;  that  he  was  not  a  party  to  the  suit,  and  that 
while  he  was  so  defending  the  suit,  one  hundred  and  sixty- 
three  dollars  and  thirty-one  cents  costs  accrued,  which  were 
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included  in  the  judgment  for  costs  against  the  defendants, 
an  execution  on  which  was  returned  "no  property.''  For 
this  sum,  on  the  29th  day  of  April,  1881,  the  said  circuit 
court  of  Greenbrier  county  gave  judgment  against  said 
executors  de  bonis  testatoris.  To  this  judgment  they  obtained 
a  writ  of  error. 

Did  the  rule  properly  issue,  and  was  the  judgment  against 
the  executors  to  pay  the  costs  authorized  by  law?    In  Doc 
dem.  Masters  v.   Gray^  10  B.  &  C.  615,  it  appeared,  that  the 
premises  sought  to  be  recovered  in  ejectment  were  claimed 
by  the  parish-officers  and  inhabitants  of  the  township  of  Xor- 
ton,  in  the  county  of  Hereford,  as  parish-property.      The 
defendant,  a  pauper,  had  been  put  in  possession  of  the  prem- 
ises by  the  parish-officers.     Upon  ejectment  being  brought, 
an  order'  of  vestry  was  made,  that  the  action  should  be  de- 
fended by  and  at  the   expense   of  the  inhabitants  of  the 
township  of  Norton.     The  action  was  accordingly  defended 
by    an    attorney    employed    and    paid    by    them.     There 
was  a  verdict,  also  a  judgment  for  plaintiff.     The  plaintiff 
applied  to  the  parish-officers  for  payment  of  the  costs,  which 
being  refused,  a  rule  was  awarded  against  them  to  show  cause 
why  they  should  not  pay  the  costs.     Lord  Tenterden,  C.  J., 
said:     "In  ejectment  we  can  make  the  real  party  pay  the 
costs.     ThrustoHt  v.  Shenton,  10  B.  <&  C.  110.     Here  the  par- 
ish-officers put  a  mere  pauper  in  possession,  and  the  lessee  of 
the  plaintiff  was  bound  to  bring  the  ejectment  against  him. 
The  parish-officers  therefore,  ought  to  pay  the  costs."     In 
Berkeley  v.  Dimery,  10  B.  &  C.  113,  the  action  was  for  break- 
ing and  entering  the  plaintifTs  close,  cutting  heath,  &c.,  and 
it  was  found  that  the  trespass  was  mainly  committed  by  one 
Hill,  who  was  not  a  party  to  the  suit,  and  after  judgment, 
plaintiff  moved  for  a  rule  against  Hill,  to  show  cause  why  he 
should  not  pay  the  damages  and  costs  recovered  in  the  action, 
and  relied  on  Thrustoiit  v.  Shenton^  supra.     Lord  Tenterden, 
C.  J.,  distinguished  the  case  from  Th^Moui  v.  Shenton,  and 
said:     "In  ejectment,  the  tenant  in  possession  must  be  sued, 
and  the  court  will  not  permit  a  person  to  put  a  mere  pauper 
into  possession  merely  to  evade  the  costs.     Here  Hill  might 
have  been  sued,  as  a  trespasser,  either  jointly  or  singly,  and 
if  he  had  b^en  sued  singly,  the  now  defendants  might  have 
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been  called  as  witnesses.  It  is  said  that  the  plaintiff  did  not 
know,  that  Hill  was  the  substantial  defendant.  Parties 
should  take  care  before  and  when  they  sue,  to  ascertain  who 
is  the  substantial  defendant.  If  the  court  were  to  grant  this 
rule,  the  application  to  subject  to  costs  persons  who  were  not 
parties  to  the  record  would  be  frequent.''  The  rule  was  re- 
fused. 

In  Jackson  ex  clem.  Martin  and  others  v.  Van  Antwerp^  1 
Wend.  295,  it  was  held,  that  in  ejectment  where  a  party  in 
interest,  though  not  a  i>arty,  defended  the  suit  in  the  name  of 
another,  who  wais  his  tenant,  will  be  ordered  to  pay  the  costs 
of  the  suit,  an  ex'ecution,  against  the  defendant  having  been 
returned  unsatisfied. 

It  will  be  observed  that  this  is  an  exception  to  the  general 
nile,  that  no  one  can  be  lield  liable  for  costs  in  an  action  to 
which  he  is  not  a  party.  And  this  exception  appears  to  apply 
only  to  the  action  of  ejectment.  The  ground  of  the  distinc- 
tion is,  that  in  ejectment  the  suit  can  only  be  brought  against 
the  party  in  possession,  where  the  premises  are  occupied,  and 
tlie  courts  will  not  permit  the  party  really  interested  to  put 
an  irresponsible  party  in  possession  to  evade  costs.  It  would 
seem  unjust,  that  the  party  most  interested  should  be  per- 
mitted to  appear  in  court  by  counsel,  defend  the  action  and 
have  the  whole  benefit  resulting  from  the  action;  and  then 
escape  all  responsibility  that  should  result  from  an  adverse 
determination  of  the  action.  In  ILitehin-son  v.  Greenwood,^  82 
Com.  L.  Report  324,  the  decree  by  two  judges  of  three  who 
sat  in  the  case,  went  nmch  further  and  held,  that  though  the 
parties  who  carried  on  the  defense  had  no  interest  whatever 
in  the  land,  but  who  carried  on  the  defense  in  the  names  of 
the  parties  in  possession  for  a  young  lady  a  relation  who 
claimed  to  own  the  laml,  yet  they  were  on  a  rule,  required  to 
pay  the  costs.  Lord  Campbell  C.  J.  said :  "The  principle 
is,  that  the  individuals,  who  order  an  appearance  to  be  entered 
in  ejectment  in  the  names  of  those  not  really  defending  the 
suit,  abuse  our  process,  and  that,  Jis  they  substantially  are 
the  suitors,  we  have  jurisdiction  to  make  them  pay  the  costs." 

We  cannot  affirm  this  decision  to  the  extent,  that  any  one 
whether  interested  in  the  subject  of  an  ejectment  suit  or  not, 
who  employs  counsel  to  defend  it  for  a  friend,  thereby  makes 
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himself  liable  for  costs.     It  was  also  held  in  that  case,  that 
the   Common  Law  Practice  Act  of  1852,  which   abolished 
fictions  in  an  ejectment,  did  not  aftect  the   right  to  make 
under  certain  circumstances  a  person  really  defending  liable 
for  costs  although  not  a  party  to  the  record.     As  our  law  was 
in  1856,  and  as  it  remained  until  1877,  when  the  ejectment 
set  out  in  this  record  was  brought,  the  plaintiff  in  an  eject- 
ment was  bound  to  make  the  party  in  possession  of  the  land 
at  the  institution  of  the  action  defendant  thereto,  where  the 
land  was  occupied,  and  no  one  else.  Sec.  5  chap.  135  p.  610 
of  Code  of  Va.  1860,  is  as  follows :     "The  person  actually 
oceupy'mg  the  premises  shall  be  named  defendants  in  the  declara- 
tion.    If  they  be   not  occupied  the  action  hmst  be  against 
some  person  exercising  acts  of  ownership  thereon,  or  claim- 
ing title  thereto,  or  some  interest  therein  at  the  commence- 
ment of  the  suit.     If  a  lessee  be  made  defendant  at  the  suit 
of  a  party  claiming  against  the  title  of  his  landlord,  such  land- 
lord may  appear  and  he  made  a  defendant  with  or  in  place  of 
the  lessee."     In  such  case  it  was  optional  with  the  landlord 
whether  he  should  appear  or  not.     The  plaintiff^  could  not 
make  him  a  defendant,  when  the  premises  were  occupied  by 
his  tenants.     So  at  the  time  said  ejectment  was  brought,  the 
defendants  being  in  possession,  the  plaintiff*  was  compelled  to 
make  them,  and  them  alone,  defendants  to  the  action,  and 
under  the  authorities  we  have  cited,  William  T.  Mann,  who 
claimed  the  legal  title  to  the  land  in  controversy,  and  was 
therefore  directly  interested  in  the  action,  by  employing  coun- 
sel, and  defending  it,  the  defendants  being  insolvent,  was 
liable  for  costs. 

It  does  not  clearly  appear  from  the  record,  whether  these 
parties  defendant  were  tenants  of,  or  purchasers  of  William 
T.  Mann.  If  they  were  purchaser,  the  English  decisions 
would  clearly  apply. 

In  this  country  it  has  been  held,  that  the  landlord,  w^ho  is 
entitled  to  be  substituted  in  the  place  of  or  joined  with  the 
defendant  in  ejectment  and  without  causing  himself  to  be 
made  a  party  defends  such  suit  unsuccessfully  in  the  name 
of  the  original  defendant,  will  be  ordered  to  pay  the  costs  of 
the  plaintiff",  after  execution  against  the  defendant  on  the 
record  has  been  returned  unsatisfied.     Tyler  on  Ejectment 
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588;  Farmers'  Loan  and  Trust  Co.  v.  Kurschy  5  N.  Y.  558; 
Jackson  V.  Van  Anhcerp^  supra.  We  think  on  both  principle 
and  authority  the  executors  of  William  T.  Mann,  should 
have  been  required  to  pay  the  costs  incurred  in  the  action 
while  their  testator  was  defending  it;  and  we  also  think,  that 
the  proper  mode  of  enforcing  it  w^as,  upon  a  rule  to  show 
cause  why  the  defendants  thereto  should  not  be  required  to 
pay  said  costs.  The  judgment  of  the  circuit  court  is  there- 
fore affirmed  with  costs  and  damages  according  to  law. 

Judges  Haymond  and  (Ireen  Concurred. 

Judgment  Affirmed. 


WHEELING. 

Laidley  et  al.  v.  Kline's  Adm'r  et  al. 

Submitted  June  23,  1882— Decided  November  25,  1882. 

An  appeal  is  awarded  to  a  decree  which  does  not  adjudciate  thie  prin- 
ciples of  the  cause,  nor  is  it  otherwise  such  a  decree  as  can  be 
appealed  from  to  this  Court,  such  appeal  will  be  dismissed  as 
prematurely  and  improvidently  awarded. 

Appeal  from  a  decree  of  the  circuit  court  of  the  county  of 
Kanawha,  rendered  on  the  13th  day  of  July,  1881,  in  a  cause 
in  said  court  then  pending,  wherein  James  M.  Laidley  and 
others  were  plaintifts,  and  D.  H.  Kline's  administrator  and 
others  were  defendants,  allow^ed  upon  the  petition  of  said 
defendants. 

Hon.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  decree  appealed  from. 

The  facts  of  the  case  appear  in  the  opinion  ot  the  Court. 

J.  M.  Laidley y  J.  M.  Payne^  and  T.  B.  Swann  for  appellants. 

E.  B.  Knight  and  J.  A.  Wartk  for  appellees. 

Snyder,  Judge,  announced  the  opinion  of  the  Court : 

A  sufficient  statement  of  the  character  and  objects  of  this 
suit  may  be  found  in  the  report  of  same  in  8  W.  Va.  Report 
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218,  when  it  was  belore  this  Court  on  a  former  appeal.  After 
the  cause  was  remanded  to  the  circuit  court  of  Kanawha 
county  that  court  referred  it  to  a  commissioner  tor  certain 
accounts  which  were  taken  and  a  report  thereof  made  and 
returned.  The  present  appellants  and  othera  filed  exceptions 
to  said  report  and  the  court  on  the  13th  day  of  July,  1881, 
entered  the  decree  now  appealed  from  which  is  as  follows: 

"  This  cause  came  on  to-day  to  be  heard  upon  the  papers 
heretofore  read  and  proceedings  had  therein,  and  upon  the 
report  of  Peter  Fontaine  filed  in  this  cause  December  12, 
1878,  and  ui)on  the  exceptions  taken  to  said  report  by  the 
heirs  of  D.  H.  Kline,  deceased,  and  the  guardian  ad  litem  of 
the  infant  heirs  of  D.  11.  Kline,  deceased,  and  upon  the  ex- 
ceptions of  H.  W.  Reynolds,  Truax,  Baldwin  &  Co.,  and 
James  M.  Laidley  respectively,  to  said  report,  and  was  argued 
by  counsel.  Upon  consideration  whereof,  it  is  adjudged, 
ordered  and  decreed  that  the  exceptions  taken  to  said  report 
as  to  the  claims  of  A.  M.  Smith,  Grief  Miller  and  Fitzhugh, 
Hedrick  and  Laidley,  commissioners,  be  and  each  of  them 
is  sustained,  and  each  of  said  claims  is  disallowed  and  re- 
jected. It  is  further  adjudged,  ordered  and  decreed  that 
the  said  exceptions  to  said  report  of  H.  W.  Reynolds,  Truax, 
Baldwin  &  Co.,  and  James  M.  Laidley  be  and  they  are  each 
overruled,  and  the  said  claims  of  H.  W.  Reynolds  and  Truax, 
Baldwin  &  Co.,  are  disallowed  and  rejected." 

This  decree  shows  on  its  face  that  it  does  not  adjudicate 
the  principles  of  the  entire  cause  nor  is  it  otherwise  such  a 
decree  as  can  be  appealed  from  to  this  Court.  The  record 
here  shows  no  other  decree  in  the  cause,  but  it  does  show 
that  a  number  of  claims  other  than  those  of  the  appellants 
were  reported  by  the  commissioner,  and  as  those  claims  were 
in  no  manner  considered  or  passed  upon  by  the  court,  and 
the  commissioner's  report  not  having  been  confirmed,  the 
appeal  must  be  dismissed  as  prematurely  and  improvidently 
awarded  with  costs  to  the  appellees  against  the  appellants. 

The  Other  Judges  Concurred. 

Appeal  Dismissed. 
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WHEELING, 


Teresa  Dower  et  als.  v.  Church  et  als. 

Submitted  January  14,  1881— Decided  December  2,  1882. 

(*Snydeji,  Judge,  Absent.) 

1.  Upon  a  bill  in  chancery  to  contest  the  validity  of  a  will,  which 

has  been  regularly  admitted  to  probate,  the  functions  of 
the  suit  are  exhausted  when  that  question  is  decided ;  and  if  the 
will  is  declared  invalid  and  null,  it  is  not  competent  for  the 
court  to  proceed  in  that  cause  further,  as  for  instance  to  establish 
another  will,  which  had  not  been  ofTered  for  probate  though 
this  was  also  asked  in  the  bill  by  the  plaintiffs,  the  devisees  in 
such  allege<1  will,  and  though  the  bill  alleged,  that  this  other 
will  had  been  improperly  destroyed.  And  therefore  it  is  not 
necessary  for  the  plaintiffs  in  such  first  bill  to  offer  any  proof  of 
the  execution  of  such  first  will,  before  the  court  directs  an  issue 
of  devisavit  vel  non  as  to  the  will  probated,    (p.  43.) 

2.  Upon  a  motion  to  set  aside  a  verdict  on  such  an  issue  of  devisavit 

vel  noTiy  on  the  ground  that  the  verdict  Is  contrary  to  the  evi- 
dence, the  court  overrules  the  motion  and  makes  a  decree  accord- 
ing to  the  verdict,  and  the  party  moving  flies  a  bill  of  excep- 
tions to  the  refusal  of  the  court  to  set  aside  the  verdict,  and  all 
the  evidence  is  set  out  in  the  bill  of  exceptions  and  it  is  all  parol 
evidence,  the  Appellate  Court  will  reject  all  of  the  evidence  of 
the  exceptors,  which  is  in  conflict  with  that  of  the  other  party ; 
and  if  upon  the  evidence  of  the  appellee,  giving  it  fUll  force  and 
eflTect,  and  of  that  of  the  appellant  not  in  conflict  with  it  the 
case  is  in  favor  of  the  api>ellee,  the  decree  will  be  affirmed. 
(p.  63.) 

3.  If  in  such  a  case  the  plaintiffs  in  the  chancery  suit  are  the  devi- 

sees under  a  former  will  of  the  testator  seeking  to  set  aside  a 
later  will,  which  had  been  admitted  to  probate  and  which 
revoked  the  will  under  which  the  plaintiffs  claimed,  the  heirs  of 
the  decedent  should  be  made  parties  defendants  as  well  as 
those  parties,  that  claim  under  the  will  of  the  decedent,  which 
had  been  probated,    (p.  50.) 

4.  But  if  in  such  a  case,  the  heirs  of  the  intestate  are  not  made  parties, 

and  no  objection  is  made  in  the  court  below  till  after  the  issue  of 
devisamt  vel  non  has  been  made  up  and  tried,  and  the  jury  has 
returned  a  verdict  against  the  will,  which  has  been  probated, 
those  claiming  under  this  will  cannot  then  be  heard  to  object 
H^Qse  submitted  before  Judge  S.  took  bis  seat  upon  the  bench. 
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to  the  entering  of  a  decree  in  accordance  with  the  verdict,  be- 
cause the  heirs  had  not  been  made  parties,     (p.  49.) 

5.  On  ^the  trial  of  such  an  issue  witnesses,  who  have  stated  the  facts 

seen  by  them  shortly  prior  or  subse(|uent  to  the  making  of  the 
paper  by  the  intestate  claimed  to  be  his  will,  which  indicate  the 
capacity  or  incapacity  of  the  decedent  to  make  a  will,  may  give 
their  opinion  to  the  jury  based  on  such  facts  as  to  w^hether  the 
testator  was  or  was  not  competent  to  transact  business  of  im- 
portance. For  though  the  fact,  that  he  was  not  competent  to 
transact  such  business,  would  not  prove  him  incompetent  to 
make  a  will,  yet  it  is  evidence,  which  in  connection  with  the 
facts  proven  and  other  evidence  might  tend  to  show  incompe- 
tency and  is  proi>er  to  be  considered  by  the  jury  in  trying.such 
an  issue,    (p.  59.) 

6.  A  new  trial  ought  not  to  be  granted  for  evidence  discovered  after 

the  verdict  is  rendered,  if  this  evidence  be  merely  cumulative  or 
such  as  ought  not  to  affect  the  result ;  or  if  it  appeared,  that  due 
diligence  to  discover  the  evidence  wiis  not  used  before  the  trial. 

(p.  57.) 

7.  A  juryman  heard,  under  circumstances  unfavorable  to  his  under- 

standing clearly,  a  casual  conversation  between  a  witness  in  the 
case  and  a  stranger,  neither  of  whom  knew  he  was  a  juror,  in 
which  comments  were  made  on  another  witness  and  on  the 
evidence.  The  juror  remarked  to  one  of  them,  that  the  witness 
criticised  wanted  to  come  back  and  explain  his  evidence,  but 
was  not  allowed  to  do  so,  and  that  two  other  witnesses  had  con- 
tradicted him.  He  also  siiid,  he  thought  he  knew  how  the  jury 
stood.  The  stranger  then  asked  some  question,  and  he  the  juror 
then  informed  him  he  was  one  of  the  jury.  The  counsel  of  the 
party  against  whom  the  verdict  was  afterwards  rendered,  before 
the  case  was  submitted  to  the  jury,  was  informed  by  this  stran- 
ger of  this  occurence,  but  he  could  not  tell  the  name  of  the  juror. 
The  attention  of  the  court  was  not  called  to  the  matter  till  after 
the  rendition  of  the  verdict.    Held  : 

That  the  circuit  court  did  not  err  in  refusing,  under  these  cir- 
cumstances, to  grant  a  new  trial  on  account  of  the  miscon- 
duct of  this  juror,     (p.  55.) 

Appeal  from  a  decree  of  the  circuit  court  of  the  county  of 
Mason,  rendered  on  the  first  day  of  November,  1877,  in  a 
cause  in  said  court  then  pending,  wherein  Teresa  Dower  and 
others  were  plaintiffs,  and  Ann  E.  Church  and  others  were 
defendants,  allowed  upon  the  petition  ot  said  defendants. 

lion.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  decree  appealed  from. 
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Jotm  W.  English  for  appellants : 

The  issue  devimvit  vel  von  stands  on  a  very  difterent  foot- 
ing from  an  ordinary  issue  out  of  chancery ;  it  is  a  law  issue 
tried  under  the  supervision  of  the  chancellor,  and  not  for 
die  information  of  the  conscience  of  the  chancellor,  and  his 
conscience  is  not  necessarily  satisfied  with  the  verdict.  Coal- 
ter's  Ex'ors  ei  at.  v.  Bryan  and  wife,  1  Gratt.  82,  also  Ma- 
tone's  Adm'r,  ei  at.  v.  Hobbs  et  el.  1  Rob.  888. 

The  trial  of  said  issue  is  direted  by  statute:  "  It  is  a  pro- 
bate jurisdiction  to  be  exercised  by  the  jury,  not  by  the  chan- 
cellor; his  only  province  is  to  convene  the  parties,  cause  the 
prescribed  issue  to  be  made  up  and  tried,  with  the  incidental 
power  to  grant  a  new  trial,  and  in  granting  a  new  trial  or 
refusing  it  the  court  would  be  controlled  by  the  rules  gov- 
erning courts  of  law  with  reference  thereto :"  (same  case). 
Also  Lamberts  v.  Cooper's  Ex'ors,  29  Gratt.  66. 

The  opinions  of  unprofessional  witnessess  in  regard  to 
testamentary  capacity,  without  the  facts  upon  which  they  are 
based  should  not  be  allowed  to  go  in  evidence  to  the  jury. 
See  Redfleld  on  Law  of  Wills,  p.  148,  .§  12,  note  20:  2 
Greenl.  §  691. 

The  opinions  of  witnesses  in  regard  to  one's  competency 
to  do  business  are  entitled  to  little  regard  unless  supported 
by  good  reasons  founded  on  facts  which  warrant  them.  Red. 
Atn.  Cas.  194;  Kinnev.Kinnie,  9  Conn.  108. 

An  appellate  court  will  reverse  and  remand  a  cause  for 
want  of  necessary  parties  although  the  point  was  not  raised 
by  demurrer  in  the  court  below,  laylor  v.  Spindle,  2  Gratt. 
55,  72;  ArmentranVs  Ex'ors  v.  Gibbons,  25  Gratt.  871;  Dab- 
neyv.  Preston's  Adm'r,  25  Gratt.  888;  McCoy's  Ex'r  v.  Mc- 
Coy's Devisees  etai,  9  W.  Va.  443. 

A  juryman  should  not  be  allowed  to  discuss  with  outside 
parties  the  manner  ot  witnesses  who  have  testified  before 
them,  or  the  weight  and  character  of  the  evidence  during 
the  progress  of  the  trial.  See  Vanmetre  v.  Kitzmitter,  5  W. 
Va.  880. 

Before  the  issue  devisarit  vel  non  will  be  directed  by  the 
court,  the  parties  requiring  it  must  show  themselves  enti- 
tled to  an  interest  in  the  result  of  the  issue.  See  Code  ch. 
78,  §  28. 
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A  sentence  pronounced  by  a  court  having  juriBciiction, 
whether  it  be  a  sentence  admitting  a  paper  to  probate,  or 
exchiding  it  from  probate,  so  long  as  it  remains  in  force  binds 
con(!Uisively,  not  only  the  immediate  parties  to  the  proceed- 
ings in  which  the  sentence  is  had,  but  all  other  persons,  &c. 
See  Connelly  v.  Connelly  et  ai,  32  Gratt.  657. 

Smith  ^  Knight  for  ai)i)ellants. 

Charles  E,  Hogg  for  appellees: 

The  issue  in  this  case  follows  the  language  of  the  statute 
and  this  is  sufficient.  Coaltefs  Errors  et  al,  v.  Bryan  and  wife 
et  al,,  1  Gratt.  19. 

The  law  recpiiring  the  heir  to  be  made  a  party  to  a  suit  to 
establish  a  will  must  be,  it  seems  to  me,  where  an  interest  is 
asserted  in  direct  conflict  with  his  interest  as  the  legal  repre- 
sentative of  the  testator.     1  Danl.  Chy.  Prac.  (4th  ed.)  232. 

Applicants  have  not  been  injured  by  the  omission  of  the 
heir  at  law  of  decedent  as  parties  to  plaintift's  bill,  wherefore 
the  court  will  not  disturb  the  decree  complained  of.  Vance 
V.  Mcljoughlin's  Adm'r,,  8  Gratt.  289. 

Objection  for  want  of  parties  obviated  by  court  refusing  re- 
lief asked  tor  against  the  heirs  at  law  of  decedent.  1  Danl. 
Chy.  Prac.  (4th  ed.)  292,  294. 

Witness  may  give  his  opinion  as  to  testator's  mental  con- 
dition based  upon  what  he  saw  of  testator  immediately  before 
after  and  the  execution  of  the  instrument  written  in  1876.  2 
Whar.  Dig.  485;  11  Serg.  and  R.  141 ;  Jarrett  et  al  v.  JaiTett 
et  al,  11  W.  Va.  586;  Redf.  Am.  Cas.  on  Wills,  53,  68,  69, 
89,  93, 140  et  seq. 

Witness  may  give  his  impression  as  to  state  of  affection  of 
testator  toward  one  claiming  to  be  object  of  his  bounty.  1 
Greenl.  Ev.  (Redf.  Ed.)  §  440. 

Court  ought  not  to  disturb  the  verdict  of  the  jury,  for 
technical  errors  in  the  admission  or  rejection  of  testimony, 
this  cause  differing,  in  this  regard,  from  an  ordinary  proceed- 
ing at  law.  Henry  v.  Davis,  7  W.  Va.  720 ;  Baker  v.  Ray,  2 
Russ.  Rep. 

The  mere  conversation  of  a  juryman  p(r  se  will  not  be 
sufficient  to  have  the  court  order  a  new  trial.     The  correct 
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rule  on  this  point  now  is  that  there  must  be  some  manifest 
influence  shown  to  the  prejudice  ot  a  party  who  seeks  to  set 
aside  the  verdict.  1  Am.  Dec.  27  note;  Gunnell  v.  Phillips^ 
1  Mass.  530;  People  v.  Boggs,  20  Cal.  432;  Jackson  v.  Jack- 
son,  32  Ga.  325 ;  Perkins  v.  Knight,  2  N.  H.  474 ;  Nesmith  v. 
/;i^.  Co.,  8  IIow.  Pr.  141. 

Where  the  misbehavior  of  a  jury  is  known  before  the  jury 
retires  by  party  seeking  to  set  aside  verdict  and  same  is  not 
disclosed  to  court  before  verdict  is  rendered,  the  verdict  will 
not  be  disturbed  on  that  ground.  Pettihone  v.  Phelps,  13 
Conn.  445;  Steicart  v.  Small,  5  Miss.  525;  Fessenden  v.  Sager, 
53  Me.  531 ;  Jackson  v.  Jackson, S2  Ga.  325;  Martiny,  Tidwelly 
36  Ga.  332. 

Where  after  discovered  evidence  is  merely  cumulative 
court  will  not  disturb  the  verdict.  16  Am.  Dec.  729;  17  Am. 
Dec.  349;  18  Am.  Dec.  503 ;  12  W.  Va.  23. 

Court  will  not  disturb  verdict  where  evidence  is  conflicting. 
7  W.  Va.  665,  715.  . 

As  to  the  unreasonableness  of  the  provisions  of  the  will  being 
considered  an  evidence  of  fraud  and  undue  influence  in  its 
execution.  See  Redf.  Am.  V^.  on  Wills,  297,  326,  347,  627 
733,  751;  Redf.  on  Wills,  516. 

Henry  J.  Fisher,  jr,,  for  appellees: 

The  necessary  parties  to  a  suit  in  equity  are  those  whose 
presence  before  the  court  is  necessary  to  a  complete  judg- 
ment with  respect  to  the  interests  involved  under  the  issues 
raised  by  the  pleadings.  Vide:  Green  v.  Mi/banks,  5  Abb. 
New  Cas.  183;  Ilollg  v.  Van  Dusen,  55  IIow.  Prac.  333. 

Xo  one  need  be  made  a  party  complainant,  in  whom  there 
exists  no  interest,  and  no  one  a  party  defendant  from  whom 
nothing  is  demanded.  Vide :  Kerr  v.  Watts,  6  Wheat.  550- 
559;  Storg  v.  Livingston,  13  Pet.  359;  1  Pet.  299;  14  Wall. 
314. 

Necessary  and  indispensable  parties  are  those  wiiose  inter- 
ests will  be  detrimentally  aflected  by  any  decree,  which  can 
be  made.  Those  whose  interests  are  separate  from  those 
betbre  the  court  are  not  necessary  parties.  Vide:  Mit.  & 
Tyl.  PI.  and  Pr.  20,  21;  1  McAU.  31,  37. 

When  a  statute  prescribes  what  an  issue  shall  be,  and  an 
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issue  is  directed  in  the  words  of  that  statute,  it  is  enough.  Vide  : 
Coulter's  Executors  et  aL  v.  Bryan  and  wifeet  al,  1  Qratt.  19. 
.  Where  a  court  of  chancery  is  resorted  to  for  the  purpose 
of  setting  up  a  lost  instrument,  the  rules  of  that  court  are 
applicable,  and  all  persons  materially  interested  in  the  subject 
matter,  or  who  will  be  directly  affected  by  the  decree,  are 
necessary  parties.  Vide:  Mitchell,  Sheriff,  v.  Chancellor  et  al.^ 
14  W.  Va.  22. 

A  new  trial  asked  for  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  will  be  granted  only  in  a  case  of 
plain  deviation  from  right  and  justice,  not  in  a  doubtfiil  case. 
Vide:  Henry  y.  Datis,  7  W.  Va.  720;  Miller  et  ah  v.  Insurance 
Co.,  12  W.  Va.  116. 

A  verdict  wdll  not  be  set  aside  upon- the  evidence  of  some 
of  the  jurors  that  they  had  been  induced  to  agree  thereto 
under  a  misapprehension  of  the  instruction  of  the  court,  ii 
the  verdict  is  in  all  respects  fair,  and  in  the  opinion  of  the 
judge,  who  tried  the  ease,  in  conformity  with  the  evidence. 
Vide:  Harnsbargefs  Adm'r  v.  Kinney,  6  Gratt.  287. 

Affidavits  of  jurors  are  not  receivable  to  impea<?h  their 
verdict,  but  they  may  be  read  in  support  of  it.  Vide :  Dana 
V.  Tucker,  1  City  H.  Rec.  121 ;  People  v.  Barbour,  2  Wh.  Cr.  Ca. 
19;  Clam  v.  Smith,  5  Hill  560;  Brownellw  McEicen,  5  Den. 
367;  Haun  v.  WiL^on,  28  Ind.  296;  Dana  v.  Tucker,  4  Johns. 
487;  Messenger  v.  NaVl  Bank,  7  Dana  581. 

When  a  jury  is  tampered  with  by  a  party  to  the  action,  his 
friend,  or  agent,  then  a  new  trial  must  be  granted.  Vide : 
Perkins  v.  Knight,  4  N.  C.  474;  1  Strob.  410;  6  K  H.  362. 

When  the  iterterence  with  the  jury  comes  from  a  stranger, 
a  different  rule  prevails.  Vide:  2  Gra.  &  Wat.  on  New 
Trials  309.  The  brother-in-law  of  a  party  to  an  action  hold- 
ing conversations  with  a  juror  before  and  after  he  was  sworn; 
the  persons  conducting  the  suit  being  charged  with  no  mis- 
conduct, held,  not  a  good  ground  for  new  trial.  Vide:  Opin- 
ion ot  Yeates,  J.,  in  Blain  v.  Chambers,  1  Serg.  &  K.  169. 

If  the  misconduct  of  a  juror  is  known  before  the  close  of 
the  trial,  the  objection  must  be  made  then  and  not  alter  a 
verdict,  yide:  Sleight  v.  Hemming,  12  Mich.  371;  Fessenden 
V.  Sager,  53  Me.  531;  Pettibone  v.  Phelps  et  al,  13  Conn.  445; 
Martin  v.   Tidwell,  36  Ga,  332;  Jackson  v.  Jackson,  32  Ga. 
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325;  Stewart  v.  Small,  5  Miss.  525;  and  a  failure  to  do  so  is  a 
complete  waiver  of  the  objection. 

An  issue  directed  in  either  of  the  modes  suggested  by 
counsel  for  defendants  and  appellants  in  their  argument  of 
errors,  on  page  5,  printed  record,  would  be  bad  under  the 
ruling  in  the  case  of  S^hdtz  v.  Scthultz  et  aL,  10  Gratt. 
376. 

A  plaintiff"  is  required  to  make  all  proper  parties;  if  he  fail 
to  do  so,  it  is  too  late  for  him  in  the  appellate  court  to  take 
advantage  of  his  own  omission  for  the  purpose  ot  reversing  a 
decree  which  is  proper  and  correct  in  other  respects.  Vide  : 
Kincheloe  v.  Kincheloe,  11  Leigh  398. 

Upon  the  same  principle  it  was  equally  the  duty  of  counsel 
ou  both  sides  to  have  the  issue  in  this  case  properly  directed, 
and  to  draw  it  properly  when  directed;  and  if  they  fail  to  do 
so,  it  is  likewise  too  late  to  take  advantage  of  it  in  an  appel- 
late court 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

John  J.  Weaver,  was  married  December  29,  1829,  and 
lived  with  his  wife  till  his  death,  January  15,  1876.  He 
never  had  any  children  by  her,  but  after  he  had  been  mar- 
ried some  twenty  years,  he  had  habitually  illicit  intercourse 
with  one  Anna  Maria  Weaver.  In  1850,  while  such  illicit 
intercourse  existed,  she  had  a  daughter,  Anna  Eliza.  There 
was  some  uncertainty  as  to  who  was  the  father  of  this  child, 
but  it  was  believed  by  John  J.  Weaver,  not  to  be  his  child, 
but  the  child  of  one  McFarland,  who  was  also  having  illicit 
intercourse  with  the  mother  at  the  same  time.  She  states, 
that  it  was  McFarland's  child.  But  from  its  early  infancy, 
when  not  more  than  six  months  old,  it  was  taken  by  John  J. 
Weaver  to  his  home,  and  she  was  there  reared  by  him  and 
his  wife,  till  she  attained  the  age  of  seventeen,  when  she 
married  George  A.  Church.  She  was  married  by  the 
name  of  Anna  Eliza  McFarland.  About  a  year  or  eighteen 
months  after  the  birth  of  this  child,  Anna  Maria  Weaver 
gave  birth  to  another  daughter,  Maria  Teresa.  She  was 
bom  at  the  home  of  John  J.  Weaver,  and  he  always  admitted, 
that  she  was  his  child.     She  never  lived  with  John  J.  Wea- 
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ver,  but  with  her  mother  and  married  about  the  same  time 
that  her  sister  did.  She  married  Patrick  Dower,  and  her 
name  is  stated  in  the  marriage  license  to  be  Maria  Teresa 
Weaver. 

These  marriages  took  place  in  1867,  and  each  of  them  met 
the  approval  of  John  J.  Weaver.  Shortly  after  their  mar- 
riage in  the  autumn  of  1868,  John  J.  Weaver,  having  re- 
ceived a  fall  from  a  wagon  by  which  he  was  injured, 
made  his  will  whereby  he  gave  all  his  property  real  and  per- 
sonal to  his  wife  Angelina,  for  life,  remainder  to  Maria 
Teresa  Dower  and  Anna  Eliza  Church  and  their  heirs,  to 
be  equally  divided  between  them. 

When  he  died  July  15,  1876,  he  owned  real  estate  worth 
from  forty-five  thousand  to  iifty  thousand  dollars;  and  per- 
sonal estate  from  two  thousand  to  three  thousand  dollars. 
John  J.  Weaver  was  a  resolute  man,  and  one  whom  it  was 
difficult  for  any  one  to  influence,  when  he  had  once  made  up 
his  mind.  lie  was  an  uneducated  man,  rarely  writing  more 
than  the  mere  signing  of  liis  name.  His  wife  Angelina 
knew  of  the  contents  of  this  will  nuide  in  1868,  as  did  a 
number  of  other  persons ;  John  J.  Weaver,  frequently  speak- 
ing to  others  of  how  he  had  by  his  will  disposed  of  his  pro- 
perty. His  wife  was  never  satisfied  with  it.  She  did  not 
want  Teresa  Dower,  to  have  any  portion  of  the  estate  of  her 
father  John  J.  Weaver.  She  desired  after  her  death,  that 
it  should  go  to  Anna  Eliza,  afterwards  Mrs.  Church,  who  had 
been  raised  by  her. 

After  the  marriage  ot  Maria  Teresa  to  Patrick  Dower,  he 
kept  a  saloon.  This  his  w^ife's  father  John  J.  Weaver,  dis- 
approved of;  and  on  a  number  of  occasions  said,  if  he  did  not 
give  up  selling  whisky  he  would  furnish  him  with  no  more 
help,  and  he  would  not  give  his  wife  any  of  his  property.  He 
did  give  up  keeping  a  saloon,  but  while  John  J.  Weaver 
thus  spoke,  he  did  not  destroy  his  will  or  make  any  change 
in  it.  But  continued  up  to  within  two  or  three  weeks  of  his 
death,  to  speak  of  this  will  as  one  that  suited  him,  and  one 
which  he  would  not  change.  There  is  no  direct  evidence 
that  his  wife  endeavored  to  use  her  influence  with  him, 
though  it  is  proven,  that  she  at  one  time  asked  a  third  person 
to  use  his  influence  with  her  husband  to  get  him  to  change 
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this  will.  If  she  did  not  make  the  effort  to  to  get  this  will 
changed,  before  the  few  weeks  prec^eding  her  husband's 
death,  it  must  have  been  bcc^ause  she  knew  she  could  not  in- 
fluence him  to  change  it  for  it  is  well  proven,  that  she  did 
not  like  the  provision  in  it  by  which  Maria  Teresa  Dower, 
was  provided  for,  and  that  too  equally  with  Ann  Eliza 
Church,  who  had  been  raised  by  her. 

In  1875  John  J.  Weaver,  was  afflicted  with  a  cancer  in  his 
stomach,  and  about  the  close  of  this  year  this  affliction  was 
regarded  as  dangerous,  threatening  to  destroy  his  life.  And 
from  January  1,  1876,  till  bis  death  on  January  15,  1876,  he 
was  confined  to  his  room  and  bed,  and  suffered  great  agony. 
Up  to  this  time  and  even  afterwards,  he  continued  to  speak 
of  this  will  of  1868,  as  satisfactory  to  him  and  he  sent  for  his 
daughter,  Maria  Teresa  Dower,  to  come  with  her  children 
to  see  him,  which  she  did  on  three  several  occasions  during 
his  sickness.  The  latest  declaration  by  John  J.  Weaver,  or 
his  being  satisfied  with  this  will  ot  1868,  was  on  January  5, 
1876,  when  he  so  told  his  sister.  But  about  this  time  the 
physicians  attending  him,  commenced  administering  to  him 
morphine  both  in  powders  and  hyperdermic  injections.  The 
eflfect  of  this  medicine  was  to  relieve  the  intense  pain  from 
which  he  was  suffering.  This  cancer  in  his  stomach  also 
produced  stupor  and  afl^ected  his  mind.  To  what  extent  his 
mind  was  aflPected  by  it  and  the  taking  of  morphine,  it  is 
difficult  to  say;  but  within  less  than  a  week  after  he  com- 
menced taking  it  he  signed  a  will,  whereby  he  gave  all  his 
property  to  his  wife  for  life,  and  atler  her  death  to  Ann  Eliza 
Church,  the  wife  of  George  Church,  and  her  children. 
The  will  making  no  mention  of  his  daughter  Maria  Teresa 
Dower,  to  whom  after  the  death  of  his  wife,  he  gave  one-halt 
of  his  property  by  this  will  of  1868.  This  will  was  dated 
January  9,  1876,  and  he  died  January  15,  1876,  and  the  will 
was  admitted  to  probate  by  the  county  court  of  Miison  on 
January  24, 1876,  having  been  presented  by  the  executrix  in 
it,  his  widow,  and  proved  by  the  attesting  witnesses  J.  C. 
Brinker,  a  nephew  of  the  testator,  and  L.  H.  Bridgeman,  the 
latter  being  the  writer  of  the  will. 

On  May  26, 1877,  Teresa  Dower  and  her  husband  Patrick 
Dower,  and  their  six  infant  children  instituted  a  chancery 
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suit  in  the  circuit  court  of  Mason  county,  against  Ann  Eliza 
Church  and  her  husband  George  Church,  Angelina  Seeds, 
late  Angelina  Weaver,  and  her  husband  James  M.  Seeds, 
she  having  married  him  after  the  death  of  her  husband  John 
J.  Weaver,  and  the  four  infant  children  of  said  Ann  Eliza 
Church  and  George  Church.  The  object  of  this  suit  was  to 
have  the  paper  dated  January  9,  1876,  and  admitted  to  pro- 
bate by  the  county  court  of  Mason  on  January  24,  1876,  as 
the  will  of  John  J.  Weaver,  declared  not  to  be  his  will,  and 
the  probate  thereof  annulled,  and  the  bill  also  asked,  that  the 
will  made  in  1868  might  be  set  up  and  established  as  the  last 
will  and  testament  of  John  J.  Weaver,  and  alleged  that  it 
was  lost  or  destroyed.  All  the  defendants  answer  this  bill ; 
the  infants  by  their  guardan  ad  litem.  Angelina  Seeds,  ad- 
mits the  due  execution  of  the  will  of  1868,  and  that  its  con- 
tents were  such  as  was  stated  in  the  bill ;  but  she  denies  that 
it  was  the  last  will  of  her  husband  John  J.  Weaver,  but  says 
the  will  he  executed  on  January  9, 1876,  was  his  last  will,  and 
that  he  was  when  he  executed  it  competent  to  make  his  will 
and  that  the  will  of  1868  was  destroyed  by  his  direction. 
She  also  says  "she  never  directly  or  indirectly  in  any  way  in- 
fluenced, or  tried  to  influence  the  mind  of  her  said  husband 
in  making  or  changing  any  will  whatever  by  him,  at  any 
time  made.  And,  that  she  was  at  all  times  well  satisfied  to 
let  the  will  of  her  husband,  whatever  it  might  be,  have  its 
effect  in  the  final  disposition  of  the  estate  after  her  death." 

The  answers  of  the  other  defendants,  while  they  did  not 
deny  the  due  and  legal  execution  of  the  will  of  1868  or  its 
contents  as  stated  in  the  bill,  did  not  admit  the  same,  but 
said  they  knew  nothing  of  it  and  required  full  proof.  And 
they  state,  that  the  last  will  was  made  when  the  testator 
was  of  sound  mind  and  disposing  memory.  Some  depositions 
were  taken  to  prove,  that  the  said  John  J.  Weaver,  was  not 
of  sound  mind  and  disposing  memory  when  the  paper  of 
January  9, 1876,  was  executed ;  and  the  court  then  on  this  bill, 
answers  and  replications  to  them,  and  these  depositions,  the 
plaintiff>i  asking  it,  on  October  16,  1877,  decreed,  "that  an 
issue  be  tried  before  a  jury  at  the  bar  of  this  court  to  ascer- 
tain, whether  any  and  if  any  how  much  of  the  paper  pro- 
bated by  the  county  court  of  Mason  county.  West  Virginia, 
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on  the  24th  day  of  January,  1876,  was  the  will  of  vTohn  J. 
Weaver,  deceased." 

Subsequent  to  this  decree,  some  depositions  were  taken  to 
prove  the  due  execution  of  the  will  of  1868,  and  its  contents. 
Aft«r  these  depositions  were  taken,  on  October  9,  1879, 
a  jury  was  sworn  to  try  this  issue ;  the  trial  of  the  case 
lasted  about  aw^eek,  and  on  October  16,  1879,  the  jury  ren- 
dered this  verdict,  "  that  the  paper  writing  purporting  to  be 
the  last  will  of  John  J.  Weaver,  deceased,  and  probated  in 
the  county  coqrt  of  Mason  county,  West  Virginia,  on  the 
24th  day  of  Janury,  1876,  was  not  nor  was  any  part 
thereof  the  will  of  John  J.  Weaver,  deceased."  Aifidavits 
of  a  number  of  persons  were  then  filed  by  the  defendants 
to  show,  that  one  of  the  jurors  had  misconducted  himself; 
and  counter  affidavits  of  other  parties  were  filed  by  the 
plaintiflB,  to  disprove  this  charge. 

The  aflidavits  prove,  that  pending  the  trial  one  of  the 
jurors,  while  going  on  foot  to  a  place  a  few  miles  from  the 
court  house,  was  overtaken  by  a  stranger  in  a  one-horse 
buggy;  he  invited  him  to  get  in  the  buggy  with  him,  not 
knowing  he  was  a  juryman.  The  juryman  got  in  the 
buggy  with  him  and  rode  on  his  route  about  three  miles. 
While  thus  traveling  Dr.  A.  L.  Knight,  who  had  been  a 
witness  for  the  plaintifts  in  this  cause  on  the  trial  of  the  issue, 
overtook  this  buggy  and  drove  along  behind,  both  buggies 
being  driven  at  a  brisk  trot.  Dr.  Knight  was  a  stranger  in 
the  community,  and  did  not  know  the  juryman  or,  that  the 
man  in  the  other  buggy  was  a  juryman.  Dr.  Knight  drove 
behind  the  buggy  for  a  quarter  or  a  half  mile,  and  during 
that  time  he  entered  into  a  conversation  with  the  stranger 
in  the  buggy  before  him;  and  during  this  conversation.  Dr. 
Knight  asked  the  stranger  what  he  thought  of  the  evidence 
in  the  will  case  ?  The  stranger  said  he  had  not  heard  all  the 
evidence,  and  would  like  to  have  heard  all  that  one  witness, 
meaning  him,  had  said.  Dr.  Knight  said,  he  thought  it 
strange  they  did  not  give  J.  J.  Weaver,  more  than  one  dose 
of  morphine  on  the  9th  day  of  January,  1876,  when  days 
previous  when  he  was  there,  more  had  been  given.  Dr. 
Knight  then  said  something  about  one  of  the  witnesses  to 
this  will  stultifying  himself,  or  contradicting  himself     This 
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was  all  the  conversation  that  occurred  between  the  stranger 
and  Dr.  Knight.  And  no'  conversation  occurred  between 
the  juror  and  Dr.  Knight.  The  stranger  says,  the  juror 
said  to  him,  "that  this. witness  spoken  of  wanted  to  come 
back  and  explain,  but  they  would  not  let  him,  and  that  he 
had  been  contradicted  by  two  witnesses.  He  also  said,  he 
thought  he  knew  how  the  jury  stood.  To  this,  the  stranger 
says  he  made  no  reply,  as  he  was  listening  to  Dr.  Knight  He 
then  aeked  thejuror  a  question,  which  he  does  not  remember, 
and  he  told  him  he  was  a  juror.  He  replied,  "the  devil  you 
are,"  and  expressed  the  hope,  that  what  he  had  said  would 
not  influence  him.     Nothing  more  was  said. 

The  juror  says,  that  all  that  he  heard  passing  between  the 
stranger  and  Dr.  Knight,  was  he  thought  in  reference  to  what 
one  of  the  experts  had  said,  but  he  did  not  fully  understand  what 
was  said,  and  as  soon  as  he  was  convinced  they  were  talking 
about  this  trial,  he  told  the  stranger  that  he  was  a  juror,  and 
he  said  nothing  more.  Dr.  Knight  made  a  remark  or  two 
more,  w^hich  the  juror  says  he  did  not  understand,  and  by 
that  time  he  had  reached  the  place  where  he  wanted  to  quit 
the  buggy  and  go  across  the  fields  to  the  i)lace  he  was  going 
to,  and  he  did  there  quit  the  buggy.  He  says,  "that  the  ac- 
cidental hearing  of  these  remarks  did  not  make  any  im- 
pression on  his  mind,  and  did  not  influence  him  in  the  least 
in  the  rendering  of  the  verdict." 

One  of  the  plaintiffs'  counsel  in  his  aflidavit  states,  that 
pending  the  trial  and  before  the  case  was  submitted  to  the 
jury  or  they  had  retired,  he  went  to  one  of  the  defendants' 
counsel  having  heard,  that  he  knew  something  of  some  juror 
having  talked  to  some  one  on  the  matters  before  the  jury, 
and  asked  him  tlie  truth  about  the  matter.  He  declined  to 
let  him  know^  anything  about  it,  saying  he  would  learn  it 
soon  enough.  The  defendants'  counsel  referred  to  denies, 
that  he  ever  had  such  a  conversation  or  any  convereation 
with  this  plaintiffs'  counsel  on  this  subject,  but  he  admits, 
that  on  October  14,  1879,  the  day  before  this  case  was  sub- 
mitted to  the  jury,  he  heard  of  some  conversation  having 
occurred  between  this  stranger,  giving  his  name  as  Dr.  Knight, 
and  one  of  the  jury,  in  regard  to  the  evidence  in  the  case. 
He  told  his  informant,  that  he  did  not  believe  it,  as  these 
gentlemen  were  both  men  of  honor. 
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On  loth  of  October,  1879,  he  saw  this  stranger,  who  told 
him  all  that  had  passed,  except  he  told  him  he  thought  the 
juror's  name  was  Rice.  He  examined  the  jury  list  and  found 
no  such  name  on  the  jury,  and  he  did  not  know  who  the  jury- 
man w^as  till  after  the  verdict  was  rendered.  This  informa- 
tion was  also  communicated  to  the  other  counsel  for  the 
defendant  together  with  what  was  said,  but  the  juror's  name 
was  given  to  him  too  as  Rice. 

On  the  16th  of  October,  the  day  after  the  case  was  submit- 
ted to  the  jury,  this  stranger  pointed  out  the  jurj-man  to  one 
of  the  defendants.     One  of  the  plaintifls'  counsel  also  stated, 
that  the  stranger  in  his  presence  and  in  the  presence  of  the 
juryman  stated,  what  had  passed,  and  the  juryman  made  no 
denial  of  it  or  any  objection  to  his  statement.     One  of  the 
defendants  George  W.  Church,  also  n^ade  an  affidavit,  that 
the  dut\'  devolved  on  him  to  prepare  the  cases  for  his  wife  and 
children,  and  since  the  verdict  he  had  discovered  two  wit- 
nesses, who  would  have  been  very  material  witnesses  for  them' 
at  the  trial.     One  of  them  would  prove,  that  some  three  or 
tour  years  before  January  9,  1876,  he  heard  J.  J.  Weaver 
say,  "  that  Pat  Dower  had  gone  over  to  Antiquity  against  his 
wishes,  and  was  selling  whisky  there;  and  he  did  not  intend 
to  give  him  or  his  wife  anything.     If  he  gave  his  wife  any- 
thing it  would  be  the  same  as  giving  it  to  Pat,  as  he  would 
get  it  from  her.''     This  is  substantially  confirmed  by  the  affi- 
davit of  this  witness,  but  he  states  he  knew  George  W. 
Church  intimately  and  had  many  dealings  with  him  since 
1868,  and  saw  him  frequently  during  the  trial,  as  he  was  at- 
tending the  court  as  a  juror  in  another  cause. 

The  other  newly  discovered  witness,  Blfeckmore,  would 
prove,  that  he  was  a  blacksmith  living  in  Ohio,  and  on  the 
11th  or  12th  day  of  January,  1876,  he  w^ent  to  John  Weaver's 
house  to  collect  a  bill;  that  Weaver  recognized  him  and  rec- 
ollected the  exact  amount  he  owed  him,  and  directed 
his  wife  to  pay  him,  and  that  he  would  state  he  thought 
him  of  sound  mind  and  disposing  memory.  He  learned 
he  could  prove  this  by  this  witness  too  late  to  have  him  at 
the  trial. 

The  evidence  before  the  jury  on  the  trial  of  that  issue  in 
this  case   proved  all  the   tacts  I  have  hereinbefore  stated. 
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The  testimony  as  to  the  state  of  mind  of  John  J.  Weaver, 
on  the  9th  day  of  January,  1876,  is  very  conflicting. 

The  physician  in  attendance  on  J.  J.  Weaver,  at  the  time 
of  his  death  proved,  that  he  commenced  attending  him  about 
December  15,  1875,  and  he  died  on  January  15,  1876,  of 
cancer  of  the  stomach.  Dr.  Knight  was  called  in  as  consult- 
ing physician,  some  two  weeks  or  more  before  his  death. 
After  Dr.  Knight's  second  ^^sit,  the  regular  physician  con- 
cluded to  give  him  morphia.  We  gave  him  about  one-fifth 
of  a  grain  and  it  seemed  to  do  him  good,  and  after  that  the 
treatment  by  morphia  was  continued.  When  he  administered 
it,  he  did  so  by  hyperdermic  injection,  and  he  lefl  powders  of 
about  one-sixth  of  a  grain  each,  to  be  given  Avhen  necessary 
to  allay  the  distress  and  burning  in  the  stomach.  He  com- 
menced this  about  ten  or  twelve  days  before  his  death.  This 
would  be  from  four  to  six  days  before  the  will  was  made. 
Some  times  two  doses  were  given  in  the  twenty-four  hours, 
but  generally  one.  No  fixed  times  were  prescribed  for  giv- 
ing it,  but  it  was  to  be  given  as  required  to  ease  pain.  It 
produced  calmness,  quietness  and  cheerfiilness.  He  staid  all 
night  at  his  house  at  his  request  on  January  8th,  and  went 
into  his  room  the  morning  of  January  9th,  about  daylight. 
He  told  him  then  he  wanted  to  change  his  will,  and  wanted 
him  to  write  it.  He  said,  that  he  had  better  get  some  one 
else,  and  he  asked  if  one  Mitchel  would  do  and  the  doctor 
said  he  thought  he  would.  He  said  then  he  would  send 
Church  for  him.  The  doctor  then  gave  him  a  dose  of  mor- 
phia of  from  one-sixth  to  one-fourth  of  a  grain  by  hyperdermic 
injection.  This  was  about  a  quarter  past  seven.  He  talked 
rationally,  and  he  thought  him  then  of  sound  and  disposing 
mind  and  memory.  He  saw  him  that  day  about  dusk.  The 
doctor  spoke  to  him  about  writing  his  will  and  he  said  he  had 
had  it  written;  that  Mr.  Bridgeman  had  written  it  for  him. 
He  knew  of  no  morphia  given  that  day,  except  what  he  had 
given  in  the  morning,  but  the  powders  of  morphia  had  been  lefl 
with  the  usual  directions.  Mr.  Binder  was  the  nurse  with 
whom  he  left  powders  to  be  given  when  needed.  He  gave 
rational  answer  that  evening  to  the  questions  he  asked,  and 
he  thought  him  then  of  sound  mind  and  he  continued  so  till 
three  or  four  days  before  his  death ;  that  in  his  judgment  the 
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morphia  he  gave  in  the  morning,  would  not  produce  any 
aberration  of  mind  at  four  o'clock  in  the  evening.  He  left 
three  or  four  morphia  powders  at  a  time,  containing  by  esti- 
mation not  weighed,  a  fourth  or  a  fifth  of  a  grain. 

Cancer  of  the  stomach  principally  affects  the  stomach,  but 
also  affects  the  brain.  One-eighth  of.  a  grain  of  morphia 
might  affect  the  breathing,  but  not  cause  stentorian  breathing. 
The  long  continued  use  of  it  would  produce  perverted  will 
power;  but  not  in  the  doses  and  for  the  time  it  was  given 
him*  Dr.  Knight  on  the  other  hand  says,  they  misunder- 
stood the  disease  till  January  4, 1876,  and  then  commenced 
administering  morphine.  He  saw  him  again  on  January  8 ; 
he  was  getting  weaker  and  weaker  and  he  thought  his  dis- 
ease fatal,  and  it  was  concluded  to  use  morphine  more  freely. 
It  was  given  to  allay  pain  in  the  stomach.  He  again  saw 
him  on  the  9th  of  January  at  eleven  or  twelve  o'clock  at 
night.  He  was  convinced  from  his  breathing  that  he  was 
then  sleeping  from  the  effects  of  an  anodyne;  that  both  the 
disease  and  the  treatment  weakened  both  mind  and  body. 
It  would  not  destroy  the  will  power,  but  weaken  and  pervert 
it.  If  kept  up  for  a  length  of  time  the  mind  would  be  easily 
influenced,  and  if  the  course  of  treatment  prescribed  had 
been  carried  out,  in  his  opinion,  he  would  not  have  been 
competent  to  make  a  will  on  January  9.  He  was  convinced, 
that  the  disease  was  cancer  of  the  stomach  on  January  8, 
though  the  attending  physician  did  not  think  so  then.  But 
after  his  death  a  post  mortem  examination  showed,  that  this 
was  the  disease.  He  never  regarded  a  man  with  this  disease 
and  the  treatment  he  was  receiving,  as  of  sound  mind.  The 
effects  of  a  dose  of  morphine  however  administered  of  one- 
sixth  of  a  grain,  is  supposed  to  pass  away  in  from  three  to 
four  hours.  Dr.  Barbee,  as  an  expert  proved,  that  morphia 
administered  hyperdermically  and  by  powders  taken  inter- 
nally for  four  or  five  days,  would  tend  to  stupefy  and  weaken 
the  intellectual  powers. 

According  to  the  statement  made  by  the  attending  physi- 
cian, if  no  more  morphia  had  been  given  than  he  stated,  his 
opinion  was  it  would  not  produce  aberration  of  mind  or  want 
of  will  power  when  the  will  was  made.  Dr.  Wm.  Way 
stated,  that  cancer  of  the  stomach  exhausts  the  nervous  sys- 
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tem,  and  aiFects  the  brain ;  and  that  the  disease  and  this  use 
of  morphia  would  necessarily  diminish  the  will  power. 

Mrs.  Young  proved,  that  she  lived  within  two  hundred 
yards  of  Mr.  Weaver.  She  saw  him  on  the  evening  of  Jan- 
uary 9,  1876.  He  asked  if  her  son-in-law  Mr.  Bridgman, 
was  at  her  home;  and  asked  her  to  go  over  for  him.  She 
did  so ;  when  he  came  in  his  room  he  said,  "  I  want  you  to 
write  me  a  little  will."  He  said  any  one  could  write  a  will ; 
he  only  wanted  a  short  one;  and  he  wanted  all  he  had  writ- 
ten imll  and  void.  He  then  ordered  a  table  to  be  brought 
and  set  by  his  bed,  and  told  John  Briggs,  to  get  the  paper 
■  and  ink.  He  said  he  did  not  want  her  any  longer  and  she 
then  left  the  room ;  and  every  on'e  else  went  out,  but  Bridg- 
man.  He  was  not  drowsy  ai)d  his  conversation  was  rational. 
She  did  not  introduce  Bridgman  to  Mr.  Weaver. 

These  statements  were  confirmed  by  Bridgman.  He  says, 
he  dictated  the  parties  to  whom  he  desired  his  property  to 
go,  and  the  disposition  h*e  desired  to  be  made  of  it.  And  it 
was  drawn  according^.  He  said  he  wanted  his  wnfe  to  keep 
the  property  together  and  for  it  to  go  to  Church's  children  at 
her  death.  He  said  he  wanted  to  make  all  former  wills  null 
and  void.  He  named  some  of  Mrs.  Church's  children,  and 
the  scribe  says,  he  suggested  she  might  have  other  children, 
and  he  said  leave  it  to  Mrs.  Church  and  her  children. 

After  the  will  was  drawn  he  said,  "  have  John  Brinker 
come  in  and  you  and  him  witness  it.  Mr.  Weaver,  while 
discussing  the  witnessing  of  the  will  said,  that  the  first  vnW 
he  had  made  was  drawni  bj'  a  lawyer  at  Point  Pleasant;  that 
another  lawyer  was  called  in  to  witness  it,  who  wanted  to 
read  the  will  before  signing  it,  and  the  writer  of  the  will  told 
him,  that  it  was  none  of  his  business  what  was  in  the  wnll; 
and  all  he  wanted  him  to  do  w^as  to  witness  the  signature. 
He  insisted  on  sitting  up  and  signing  the  will,  and  gave  as  a 
reason,  that  he  did  not  want  it  said  he  did  not  have  the 
strength  to  sign  a  will;  and  he  then  sitting  up  signed  it. 
And  it  wae  then  signed  by  him  and  John  Brinker,  as  wit- 
nesses in  his  presence  and  the  presence  of  each  other.  When 
he  started  the  will,  the  writer  spoke  of  its  being  Sunday  and 
Mr.  Weaver  smiled  and  said,  that  would  make  no  difterence; 
-and  said  he  once  sued  on  a  note  dated  on  Sunday  and  recov- 
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ered  the  amount,  ite  told  him  to  keep  the  will  in  his  pos- 
session until  called  for,  and  he  did  so  till  it  was  admitted  to 
probate. 

John  Brinker,  the  other  witness  to  this  will,  was  a  nephew 
of  Mr.  Weaver  and  attended  on  him  for  three  or  four  weeks 
before  his  death,  and  gave  him  his  medicines.  He  was 
dressed  every  day  up  to  within  three  days  of  his  death,  and 
was  out  in  the  yard  three  days  before  his  d6ath.  He  gave 
Mr.  Weaver  no  medicine  on  the  9th  of  Januaiy.  He  was 
somewhat  drowsy  the  fote  part  of  that  day,  but  not  after 
three  o'clock.  Church  had  gone  after  Mr.  Mitch  el,  and  he 
was  not  at  home.  He  makes  substantially  the  same  state- 
ment as  Mrs.  Young  and  Bridgman,  as  to  what  occurred 
before  they  all  left  the  room  but  Bridgman.  He  was  called 
back  in  about  fifteen  minutes.  He  said  he  was  not  a  fit' wit- 
ness, as  he  was  a  relative.  Mr.  Weaver  said,  that  made  no 
diflference;  that  he  would  do  as  well  as  anybody.  He  gives 
the  same  statement  as  Bridgman,  about  signing  the  will  and 
in  nearly  the  same  language,  and  makes  a  like  statement 
about  what  Mr.  Weaver  said,  about  Sunday;  that  on  that 
evening  Mr.  Weaver  told  him  to  wind  up  the  clock,  that  he 
Weaver  was  in  the  habit  of  winding  up  the  clock  on  Sunday 
evening.  The  witness  wound  the  clock  with  two  turns  of 
the  key;  and  Mr.  Weaver  told  him  to  give  it  two  turns  more, 
whieh  he  did  and  Mr.  Weaver  said,  that  will  do  and  then  he 
stopped.  He  denied  telling  Henry  Rausch,  that  the  will 
could  be  broken  and  was  not  finished,  or  telling  Sallie  Knapp, 
Mr.  Weaver's  sister,  that  he  did  not  hear  the  will  read  and 
did  not  know  what  it  was.  He  said  no  morphine  powders 
were  to  his  knowledge  administered  to  Mr.  Weaver,  that 
day  though  they  were  there  lying  on  the  table. 

These  witnesses  and  John  Briggs  all  testify,  that  the  testa- 
tor was  in  their  opinion  of  sound  mind  and  disposing  mem- 
ory. John  Briuker,  one  of  the  attesting  witnesses,  also 
•proved,  that  Mr.  Weaver  told  him  just  before  or  just  after 
this  will  was  written,  that  he  never  intended  to  give  Pat 
Dower  or  his  wife  anything,  and  he  did  not  know  what  they 
were  hanging  around  there  for.  But  it  was  proven  by 
Baush,  that  he  said  after  Mr.  Weaver  dies,  we  heirs  will 
try  and  break  this  will.     Two  other  witnesses  also  proved^ 
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that  he  said  that  his  aunt  Mrs.  Weaver,  would  fiud  this  will 
business  the  worst  day's  work  she  ever  done.  Mrs.  Weaver, 
now  Mrs.  Angelina  Seeds,  in  her  deposition  proves,  that  her 
husband  J.  J.  Weaver  was  confined  to  his  bed  for  ten  days 
before  his  death.  Heard  him  tell  Church  about  noon  Jan- 
uary 9, 1868,  he  wanted  to  make  another  will,  and  asked  him 
to  go  aft«r  Mr,  Mitchel  to  write  it.  He  went  and  on  his  re- 
turn, told  him  he  was  not  at  home.  Mr.  Weaver  said  to 
him,  never  mind  the  doctor  w^ill  be  here  directly  and  he  can 
write  it  She  makes  then  the  same  statement  about  what 
passed  between  Mrs.  Weaver  and  Mrs.  Young,  that  she  does. 
After  the  will  was  wrttten  she  told  her  of  it  and  told  her  to 
burn  the  old  will,  which  she  did  two  or  three  days  afterwards. 
He  never  spoke  to  her  about  his  will  till  that  day.  She  was 
satisfied  she  said  with  the  will  he  had  made  in  1868,  and 
never  in  any  way  influenced  him  to  have  another.  They  also 
proved  by  another  witness,  that  in  1875  Mr.  Weaver  said 
Church's  children  would  get  all  his  property. 

In  opposition  to  these  detailed  statements  which  go  strong- 
ly to  show,  that  J.  J.  Weaver  was  of  sound  mind  and  dispos- 
ing memory  on  January  9,  1876,  there  are  the  statements  of 
numerous  witnesses,  who  represent  his  condition  that  day  as 
so.difterent,  that  the  jury  could  hardly  credit  these  state- 
ments, at  least  in  all  their  details,  without  discrediting  the 
statements  of  numerous  other  witnesses.  W.  E.  Pavell  says, 
that  he  saw  him  at  two  o'clock  on  Sunday,  the  9th  day  of 
January,  1876,  and  he  was  then  evidently  delirious  and  un- 
conscious. He  could  not  answer  a  question  intelligibly.  At 
three  or  four  o'clock,  he  was  quiet  in  body  and  mind  and 
conscious ;  he  then  seemed  rational.  This  was  the  only  time 
he  ever  visited  him.  Charles  Gilkins  who  lived  on  the  farm 
then  says,  he  saw  him  almost  every  day  except  on  the  9th  of 
January,  1876,  when  he  w^as  told  by  Briggs  and  also  by 
Church,  the  defendant,  that  he  was  too  sick  to  be  seen.  He 
says,  he  was  not  capable  of  doing  business  that  day  he  should 
suppose,  judging  from  what  he  saw  of  his  condition  the  day 
before  and  the  day  afterwards,  as  he  was  very  drowsy  and 
dull. 

C.  E.  Gilkin  testified,  he  saw  him  on  the  9th  day  of  Jan- 
uary, 1876.    He  was  flighty,  out  of  his  head,  and  in  a  great 
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deal  of  misery ;  he  was  that  way  all  day;  they  said  he  was 
dying.  He  was  there  in  the  afternoon,  and  that  was  his  con- 
dition then.  This  was  a  youth  about  nineteen  years  old.  He 
states  this  to  have  been  his  condition  an  hour  before  the  will 
was  written,  as  well  as  shortly  after.  Capt.  D.  0.  Hopkins 
saw  him  twice  on  the  9th  of  January.  On  both  occasions  he 
was  breathing  very  hard  and  looking  very  badly,  and  seemed 
much  prostrated.  He  regarded  him  as  at  the  point  of  death 
and  on  the  last  occasion  asked  him,  if  he  knew  him.  He 
could  not  imderstand  the  answer,  but  was  told  that  he  said: 
"Is  it  Capt.  David  Hopkins?"  He  had  known  him  well  for 
forty  years.  He  did  not  regard  hi  mas  competent  that  day  to 
do  business.  He  could  not  have  dictated  a  will.  He  seemed  to 
be  under  the  influence  of  morphine,  and  his  answers  were 
not  correct.  He  would  swoon  away  while  the  minister  was 
talking  to  him.  Mrs.  Weaver  said  he  was  under  the  influ- 
ence of  morphine. 

Drucinda  Raush  saw  him  at  half-past  two  o'clock,  on  the 
9th  of  January.  He  was  lying  on  his  bed  asleep  or  dying; 
Mrs.  Weaver  said  it  was  not  natural  sleep,  it  was  from  medi- 
cine. He  awoke  once  and  said,  "Oh  God !"  She  staid  there 
two  hours  till  half-past  four,  he  was  still  asleep  or 
in  a  stupor  and  was  in  her  opinion  then  incompetent  to  do 
business;  this  was  about  a  half  hour  before  the  will  was 
written.  He  was  breathing  very  hard ;  Mrs.  Long  felt  his 
bands,  and  Mrs.  Weaver  his  feet  and  said  they  were  warm. 
No  one  then  seemed  to  think  he  was  dying. 

R.  Graham  proved,  that  he  did  not  see  him  on  the  9th  of 
January.  He  went  to  see  him  that  day ;  was  told,  that  he 
could  not  see  him;  that  noise  would  disturb  him,  and  that 
they  were  going  to  make  a  will.  He  saw  him  on  Monday, 
the  next  day,  and  he  was  not  then  able  to  do  any  business, 
and  was  not  trom  that  time  till  his  death. 

Hamilton  Weaver  was  there  on  the  porch,  when  the  will . 
was  drawn  and  went  into  Mr.  Weaver's  room  directly  after- 
wards. He  was  lying  on  his  bed  asleep  most  of  the  time  he 
was  there.  He  said  something  he  could  not  understand. 
John  Brinker  the  witness  to  the  will  said,  that  what  he  said 
was,  "that  they  had  given  him  too  big  a  dose  and  it  made 
him  stupid."  He  would  have  gone  in  sooner,  but  George  A. 
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Church,  said  he  would  rather  he  would  not  go  in  as  they  were 
doing  some  writing.  Henry  Rush,  who  lived  there  stated, 
that  on  Monday,  the  day  after  the  will  was  written,  he 
breathed  very  hard  and  had  a  nervous  twitching;  he  would 
sometimes  recognize  him  and  sometimes  not  lie  was  in 
very  poor  condition  and  so  remained,  till  his  death;  he  waited 
on  him. 

Joseph  Elliott  lived  in  sight  of  him,  and  had  known  him 
all  his  life.  He  was  he  says,  in  the  room  when  Bridgman 
came  in  to  write  the  will.  Mr.  Weaver  did  not  seem  to  re- 
cognize him.  The  witness  judged  he  was  under  the  influ- 
ence of  medicine,  and  was  suffering  a  great  daal.  He  heard 
him  muttering,  but  could  not  imderstand  what  he  said ;  he 
did  not  seem  able  to  talk  so  as  to  be  understood,  and  this  was 
his  condition  before  and  after  the  will  was  made.  He  did 
not  think  he  was  then  rational.  When  he  left  the  room 
with  Mrs.  Young,  George  A.  Church,  as  well  aa  John 
Brinker,  staid  in  the  room;  that  whether  they  afterwards 
went  out  he  did  not  know.  That  not  long  after,  he  and 
others  wanted  to  go  in;  Mrs.  Church  was  in  the  room  and 
asked  them  not  to  come  in.  He  saw  through  an  opening  ot 
the  curtain,  while  Bridgman  was  drawing  the  will.  He  got 
up  and  shook  Mr.  Weaver  to  arouse  him.  John  Brinker 
was  in  the  room  then,  and  probably  Church;  he  then  left 
the  window  and  saw  no  more. 

Angelina  Seeds,  who  was  J.  L.  Weaver's  wife,  gives 
nearly  the  same  statement  about  what  occurred  in  the  room, 
that  Bridgman  and  Mrs.  Young  did,  first  to  their  all  going 
out  except  Bridgman,  who  remained  to  write  the  will.  She 
says,  when  she  came  back  he  said  to  her.  Mama  I  have  made 
another  will;  Mr.  Bridgman  has  got  it;  he  will  give  it  to 
you.  She  asked  him  what  he  was  going  to  do  with  the 
other  one;  he  said  burn  it  up,  burn  it  up;  and  she  did  so 
several  days  afterwards.  She  denies,  that  she  ever  had  any 
conversation  with  her  husband  about  his  will,  or  ever  heard 
anything  about  it,  till  the  day  he  made  it.  She  says,  she  never 
in  any  way  tried  to  influence  him  in  making  his  will,  and 
was  satisfied  wuth  the  will  he  made  in  1868.  There  is  how- 
ever, an  abundance  of  testimony  in  the  cause  to  establish  as 
a  fact,  that  she  was  not  and  never  had  been  satisfied  with 
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this  will  made  in  1868,  and  frequently  said  she  wanted  it 
changed,  and  Teresa  Dower  left  nothing. 

A  number  of  depositions  were  made  and  exceptions  taken, 
to  the  reading  of  certain  questions  and  answers  in  them ;  some 
of  which  were  sustained  and  others  overruled.  So  far  as  it 
is  necessary  these  objections  will  be  notified  in  the  opinion. 

The  defendants  asked  a  new  trial  of  the  issue,  on  the 
ground  of  newly  discovered  evidence;  because  of  the  miscon- 
duct of  a  juror  and  on  the  ground,  that  it  was  contrary  to  the 
law  and  the  evidence  and  further,  that  illegal  and  incompe- 
tent evidence  was  allowed  to  go  to  the  jury.  But  the  court 
overruled  the  motion,  and  a  bill  of  exceptions  was  taken,  in 
which  all  the  evndence  is  certified  and  is  substantially  given 
above.  And  the  defendant^  on  October  28, 1877,  also  moved 
the  court  to  set  aside  the  order,  directing  the  issue  as  im- 
properly and  improvidently  awarded,  which  the  court  refused 
to  do;  and  on  the  Ist  day  of  November,  1879,  entered  a 
decree  in  pursuance  of  the  said  verdict  and  decreed,  that  the 
paper  writing  purporting  to  be  the  last  will  and  testament  ot 
John  J.  Weaver,  deceased,  and  probated  in  the  county  court 
of  Mason  county.  West  Virginia,  on  the  24th  day  of  January, 
1876,  was  and  is  not,-  nor  is  any  part  thereof  the  will  of  John 
J.  Weaver,  deceased ;  and  the  said  order  probating  said  will 
was  set  aside,  annulled  and  held  for  naught.  From  this  de- 
cree the  defendants  have  appealed  to  this  Court. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

The  first  question  presented  by  this  record  is,  whether  the 
circuit  court  did  not  err  in  ordering  the  issue  of  devisavit  vel 
fton,  and  in  entering  up  a  decree  based  on  the  verdict  of  the 
jury  on  this  issue;  because  before  the  ordering  of  the  issue 
by  the  court  the  plaintiffs  had  not  shown,  that  they  were 
interested  in  the  question,  whether  the  paper  dated  January 
9,  1876,  and  admitted  to  probate  by  the  county  court  of 
Mason,  on  the  20th  of  January,  1876,  as  the  will  of  John  J. 
Weaver,  was  or  was  not  his  will.  This  suit  was  instituted 
under  section  28  chapter  78,  of  the  Code  of  West  Virginia, 
page  483,  which  provides,  that  "after  a  sentence  or  order 
(admitting  to  probate  or  refusing  to  admit  to  probate,  a  paper 
as  a  will),  a  person  interested,  who  was  not  a  party  to  the 
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proceeding,  may,  within  five  years  proceed  by  bill  in  equity 
to  impeach  or  establish  the  will,  on  which  bill,  if  required 
by  either  party,  a  trial  by  jury  shall  be  ordered,  to  ascertain 
whether  any  and  if  any,  how  much,  of  what  was  so  offered 
for.  probate,  be  the  will  of  tlie  decedent.  If  no  such  bill  be 
filed  within  that  time  the  sentence  or  order  shall  be  forever 
binding." 

Neither  the  plaintift's  in  this  suit  nor  the  heirs  or  distribu- 
tees of  the  decedent,  John  J.  Weaver,  were  parties  to  the 
proceedings  in  the  county  court  of  Mason,  whereby  on  Jan- 
uary 24,  1876,  the  paper  dated  January  9, 1876,  was  admitted 
to  probate  as  his  will.  But  it  is  claimed,  that  the  plaintiffs 
in  this  cause  before  the  ordering  of  the  issue  wholly  failed 
to  prove,  that  they  or  any  of  them  were  persons  interested, 
and  therefore  under  the  provisions  of  law  above  quoted  they 
had  no  right  to  bring  this  suit  in  equity  to  impeach  this  will 
of  January  9,  1876,  and  the  court  ought  not  to  have  directed 
the  issue  of  dcvisavit  vel  non^  nor  entered  up  a  decree  in  ac- 
cordance with  the  verdict  of  the  jury,  "that  said  paper 
writing  purporting  to  be  the  last  will  and  testament  of  John 
J.  Weaver,  deceased,  and  probated  in  the  county  court  of 
Mason  county  on  the  24th  day  of  January,  1876,  was  and  is 
not,  nor  was  nor  is  any  part  thereof,  the  will  of  John  J. 
Weaver,  deceased;"  and  further,  that  the  order  probating  the 
same  ought  to  have  been  set  aside,  annulled  and  held  for  naught. 

The  question  whether  the  circuit  court  did  right  in  thus 
acting  as  though  the  plaintiffs  in  this  cause  were  persons  in- 
terested, and  having  a  right  to  such  an  issue  of  devisavit  rel 
non  under  this  statute,  depends  for  its  true  solution  on  the 
real  character  of  such  a  suit  instituted  under  this  section. 

In  Virginia  tliey  have  had  and  still  have  a  statute,  similar 
to  our  statute  above  quoted ;  and  their  courts  have  determined 
the  character  of  the  suit  instituted  under  it,  and  what  can  be 
done  by  the  court  in  such  a  suit.  Baldwin,  Judge,  in  Ma^ 
hue's  Adm'r  et  al,  v.  Hobbs  et  a/.,  1  Rob.  388;  after  quoting 
the  Virginia  statute  says,  "that  the  statute  provides  a  supple^ 
mental  tribunal  to  revise  the  decision  of  the  court  of  probate,  if 
in  favor  of  the  will;  and  that  tribunal  is  ajury,  to  be  impaneled 
for  trial  of  the  imxxe  ofdei'^isavit  vehwn^  to  be  directed  by  a  court 
of  chancery.     The  jurisdiction,  such  as  it  is,  so  conferred  on 
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the  chancery  courts,  is  no  part  of  the  original  jurisdition  of 
the  courts  of  equity,  which  will  not  (in  the  language  of  the 
books)  in  an  adversary  way,  take  jurisdiction  to  determine 
the  validity  of  a  will.  It  is  a  probate  jurisdiction  to  be  exer- 
cised not  by  the  chancellor,  but  by  the  jury ;  and  its  only 
power,  is  to  convene  the  proper  parties,  and  to  cause  the  pre- 
scribed issue  to  be  made  up  and  tried,  with  the  incidental 
power  to  grant  a  new  trial,  and  to  remove  impediments  and 
furnish  facilities  to  a  fiill  and  fair  trial  of  the  mierits  before 
the  jury.  The  issue  is  directed  by  the  mandate  of  the  court, 
in  order  to  the  final  probate  of  the  will  propounded;  and  not 
to  inform  the  conscience  of  the  chancellor,  whose  conscience 
is  not  at  all  concerned  in  the  matter  except  to  prevent  injus- 
tice being  done  by  the  verdict  of  the  jury.  The  issue  is  not 
made  up  by  the  bill,  answer  and  other  pleadings  in  the  chan- 
cery proceedings,  but  is  a  new  and  separate  issue  *  *  When 
the  jury  are  impanelled  upon  the  issue,  the  parties  are  then  in 
a  legal  forum,  which  looks  only  to  the  question  which  the  jury 
have  been  sworn  to  try,  without  regard  to  the  chancery  plead- 
ings. These  proceedings  cannot  enlarge  orcontractthe  issue 
before  the  jury. 

The  conclusion  reached  in  this  case  from  this  reasoning  is, 
that  the  bill  need  not  set  out  as  fully  the  facts  on  which  the 
plaintifi*  claims,  that  the  paper  which  has  been  probated  as 
the  will,  is  not  the  will  of  the  decedent,  as  it  would  have  to 
do  under  the  general  rules  governing  equity  pleadings ;  but  that 
it  will  sufHce  in  such  a  bill  to  aver  in  general  terms,  that  the 
writing  of  which  probate  has  been  received  is  not  the  will  of 
decedent." 

The  general  principles  here  expressed  were  acted  upon  in 
(jodtter'sExW  ef  al,  v.  Bryan  andimfe  et  aL^  1  Qratt.  18.  In  this 
case  the  bill  was  filed,  not  only  to  contest  the  validitj-  of  a 
will,  which  had  been  regularly  admitted  to  probate,  but  also 
that  the  executor  and  others  who  had  possessed  themselves 
of  the  estate  of  the  decedent  under  the  will,  should  account 
for  the  same  to  those  entitled  to  it.  The  circuit  court  dis- 
missed the  bill  as  to  the  executor,  and  refiised  to  require  or 
permit  him  or  others,  to  render  any  account  in  this  suit  of 
the  estate  which  had  come  into  their  hands.  This  was  ap- 
proved by  the  court  of  appeals  which  held,  'Hhat  the  function 
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of  such  a  suit  was  exhausted,  when  the  question  whether  the 
will  was  valid  or  invalid,  was  decided." 

Upon  this  subject  Judge  Baldwin  sa^s,  on  page  80,  "the 
most. that  can  be  said  in  behalf  of  the  ulterior  relief  sought 
by  the  plaintiff  is,  that  the  court  of  chancery  having  obtained 
jurisdiction  of  the  subject,  for  tlie  purpose  of  deciding  on  the 
validity  of  the  instrument,  it  ought  to  go  on  to  administer 
complete  justice  between  the  parties,  instead  of  turning  theiu 
around  to  another  action  whether  in  the  same  or  a  difterent 
forum.  But  this  is  founded  on  the  supposition,  that  the  court 
of  chancery  has  obtained  jurisdiction  of  the  subject  as  a 
court  of  equity.  Such  however  is  not  the  fact;  its  jurisdic- 
tion is  merely  that  of  probate ;  and  to  be  exercised  not  by 
the  court  but  by  a  jury  under  its  supervision,  and  for  the 
decision  of  a  cfommon  law  issue  affecting  the  legal  rights  of 
the  parties.  Besides,  the  ulterior  jurisdiction  claimed  for 
the  court  of  chancery,  is  not  founded  upon  the  circumstances 
existing  at  the  institution  of  the  suit,  but  merely  prospective 
and  contingent.'' 

In  the  case  now  before  us  for  example  the  question, 
whether  the  paper  executed  in  1868  was  the  will  of  the  de- 
cedent, could  not  properly  arise  till  it  has  been  first  decided, 
that  the  paper  executed  in  1876,  was  not  the  will  of  the  de- 
cedent.    That  is  till  this  suit  proper  was  terminated. 

These  views  are  again  approved  in  Lcimberts  v.  Q)oper^s 
Ex'ors  et  al,  29  Gratt.  66;  in  which  it  was  held,  that  tlie 
mode  of  proceeding  upon  the  trial  of  an  issue  of  devisacit  eel 
noriy  is  substantially  the  same  as  in  the  tritU  of  common  law 
actions.  Bills  of  exceptions  are  taken  hi  like  manner,  and  a 
new  trial  awarded  or  refused  by  the  court  on  tlie  same  prin- 
ciples, which  would  govern  a  common  law  court  in  granting 
or  refusing  such  new  trial.  And  this  Court,  on  appeal  from 
the  circuit  Court,  in  refusing  to  grant  such  new  trial,  would 
be  governed  by  the  same  principles,  that  would  govern  them 
in  a  writ  of  error  to  a  judgment  in  a  conmion  law  suit,  re- 
fusing to  grant  a  new  trial. 

These  views,  may  be  perhaps  regarded  as  to  some  extent, 
qualified  by  the  decision  in  ConnoUf/  v.  Connolly  et  aL,  32 
Gratt.  p.  657;  it  is  there  held,  that  "a  court  in  which,  a  bill 
is  filed  under  the  statute  to  impeach  or  establish  a  will  is  not 
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a  mere  court  of  probate,  but  something  more.  It  Ik  a  court 
of  equity,  and  though  its  powei^s  over  the  subject  confided  to 
it  are  limited  it  may  on  a  proper  bill,  review  or  correct  errors 
in  its  proceedings  upon  final  decree  in  the  cause."  But 
Moneure,  President,  dissented  from  the  opinion  and  decision 
iu  this  case.  This  case  also  decided,  that  a  decree  establish- 
ing or  rejecting  a  bill  in  a  case  of  this  description,  so  long  as 
it  remains  in  force,  binds  conclusively  not  only  the  immediate 
parties  to  the  proceeding  in  which  such  decree  is  rendered, 
but  all  other  persons  and  all  other  courts. 

But  it  was  decided  in  this  case,  as  in  the  case  of  Singleton  v. 
Singleion  et  nl,  8  B.  Monroe  840,  345;  ''that  if  in  such 
a  chancery  suit  the  jury  on  the  issue  of  devlsaint  eel  non 
should  find  that  the  paper  writing  purporting  to  be  the  will 
of  the  testator,  was  not  the  will  of  the  testator,  a  legatee  or 
devisee  in  such  supposed  will,  who  was  not  made  a  party  in 
the  chancery  suit,  could  file  a  bill  in  the  nature  of  a  bill  of 
review  to  re\iew  the  decree  adjudging,  that  such  i>aper  was 
not  the  will  of  the  decedent,  and  have  the  issue  again  tried ; 
or  if  be  was  an  heir  or  distributee  who  had  not  been  made 
a  party,  and  tlie  decree  was  in  favor  of  the  will,  such  heir 
or  devisee  could  have  the  case  reviewed  by  a  bill  in  the 
nature  of  a  bill  of  review,  and  the  issue  of  devisavit  vel  non 
a^in  tried."  *  But  in  the  case  of  Connolly  v.  ConnoU.y  etaL, 
the  majority  of  the  court  expressly  approve  the  Virginia 
erases  I  have  cited ;  but '  they  regard  the  language  used  by 
the  judges  rather  too  general,  in  speaking  of  the  chancery 
court  in  such  cases  as  only  a  court  of  probate. 

From  these  decisions  it  seems  to  me  clear,  that  the  court 
in  this  case  directed  the  proper  issue  to  be  tried,  that  is,  "  to 
ascertain  whether  any,  and  if  an>',  how  much  of  the  paper 
probated  in  the  county '  court  of  Mason  county,  West  Vir- 
ginia, on  the  24th  day  of  January,  1876,  was  the  wall  of 
John  J.  Weaver  deceased."  This  is  the  issue  which  the 
statute  required  to  be  tried  by  the  jury.  And  it  can  as  we 
have  seen,  neither  be  enlarged  or  restricted  by  the  plead- 
ings in  this  case.  It  would  have  been  an  error  in  the  circuit 
court  to  have  directed  the  trial  of  such  an  issue,  as  the  ap- 
pellants now  in  this  Court  insist  it  should  have  directed ;  that 
is,  *'  how  much  if  any  of  the  two  instruments  named  in  the 
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bill  as  executed  by  John  J.  Weaver,  was  and  is  hie  ynW^  As 
we  have  seen,  the  court  had  no  authority  in  that  case,  to  do 
more  than  to  have  determined  by  a  jury  under  its  supervi«- 
ion,  the  single  question  whether  the  paper,  which  had  been 
probated  was  or  was  not  the  will  of  the  deceased ;  and  then 
to  render  its  decision  accordingly. 

But  it  is  claimed,  that  it  had  no  authority  to  direct  such 
an  issue,  till  the  plaintifts  had  proved  themselves  interested 
in  the  question  by  proving  the  will  of  1868,  under  which 
they  claimed.  This  is  a  strange  position.  If  they  had  been 
required  to  prove  this  it  would  obviously  have  been  the  duty 
of  the  court,  at  the  instance  of  any  of  the  parties,  to  have 
proved  it  in  the  manner,  which  the  law  requires;  that  is  by 
a  verdict  of  a  jury  that  the  will  ot  J.  J.  Weaver  of  1868,  was 
made  when  he  was  of  disposing  mind  and  memory,  and  was 
executed  and  witnessed  in  the  manner  required  by  law.  And 
thus  instead  of  only  one  question  to  be  decided  by  the  jury, 
under  the  direction  of  the  court,  as  required  by  the  statute, 
another  question  of  like  character  and  difficulty,  would  have 
to  be  decided  in  like  manner  by  a  jury  and  the  court.  This 
would  be  as  we  have  seen,  an  obvious  violation  of  the  statute. 

But  it  may  be  asked,  can  any  one  by  setting  up  a  pretended 
claim  in  the  bill  utterly  unfounded,  contest  in  this  way  any 
will,  though  the  plaintiffs  have  no  real  interest  in  the  ques- 
tion, whether  it  be  or  be  not  the  will  of  the  decedent  ? 

I  answer  they  cannot ;  for  at  the  instance  of  the  defendants, 
the  court  would  issue  a  rule  against  the  plaintiffs  to  show 
cause  why  their  bill  should  not  be  dismissed,  because  they 
were  abusing  the  process  of  the  court  in  a  matter  in  which 
they  had  no  bona  fide  claim  of  or  to  any  interest.  And  if  on 
the  trial  of  such  rule  by  the  court  without  any  intervention  of 
a  jury  it  appeared,  that  the  plaintiflfe  had  no  claim  or  pre- 
tense of  claim,  to  any  interest  in  the  subject  of  controversy 
named  in  the  bill,  then  theil'  suit  would  be  dismissed. 

But  the  enquiry  in  this  case  on  such  a  rule  would  not  have 
been,  whether  John  J.  Weaver  was  competent  in  1868,  to 
make  a  will  and  did  make  such  a  will,  as  stated  in  the  bill, 
but  simply  whether  the  plaintiff  set  up  a  bona  fide  claim,  that 
such  a  will  had  been  made.  On  such  a  rule  in  this  case,  the 
affidavit  of  the  widow  of  John  J.  Weaver,  to  the  facts  stated 
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in  her  answer  would  alone  have  been  ample  to  prove,  that 
the  claim  of  the  plaintiiFs  to  an  interest  in  the  question  in 
controversy  in  the  cause,  was  obviously  hoim  fide ;  and  the 
rule  would  have  been  dismissed. 

The  next  enquiry  is,  should  this  Court  reverse  the  decree 
of  the  circuit  court  of  November  1,  1879,  because  the  issue 
had  been  prematurely  and  improperly  awarded,  as  the  heirs 
of  John  J.  AVcaver,  had  not  been  made  parties  to  the  cause? 
They  were  certainly  interested  in  the  question,  and  ought 
properly  to  have  been  parties.  Their  proper  position  in  the 
cause  was  that  of  plaintiffs  ;  but  as  one  at  least  of  them  could 
not  have  occupied  such  a  position,  he  being  a  witness  to  the 
will,  he  or  any  other  of  them  who  refused  to  join  as  plain- 
tiffs, should  have  been  made  defendants.  So  that  all  inter- 
eeted  should  be  finally  bound  by  the  decree  of  the  court  in 
the  case. 

Not  being  parties  they  would  not  have  been  finally  bound 
by  a  decree  setting  up  this  as  the  last  will  of  John  J. 
Weaver,  but  could  after  that  have  filed  a  bill  in  the  nature  ot 
a  bill  of  review,  as  a  review  of  the  case  and  have  obtained 
another  trial  of  the  same  issue  by  a  jury.  Though  they 
would  have  been  bound  by  such  a  decree  as  res  adjudlcata^ 
till  and  unless  it  was  thus  reviewed  and  set  aside.  See  Con- 
noUy  V.  Comwlhf  et  aL,  32  Gratt.  657  and  Singleton  v.  Single- 
ion  et  al.^  8  B.  Monroe  340.  But  the  reasons  assigned  in 
these  cases  for  allowing  a  new  trial  of  this  issue  to  such 
heirs,  if  the  first  verdict  and  decree  had  been  against  their 
interest  show,  that  no  such  new  trial  would  for  such  reason 
be  granted  to  the  devisees  in  the  will,  if  the  jury  found 
ag:ainst  them  and  they  were  parties  to  the  suit  as  in  this 
case. 

Judge  Burk,  in  delivering  the  opinion  of  the  court  in  the 
Virginia  case,  32  Gratt.  p.  666,  says :  "Is  it  possible  that 
the  law  provides  no  remedy ;  gives  no  relief  in  such  a  case. 
Are  parties  to  be  forever  barred  of  their  rights  without  being 
heard  or  having  an  opportunity  of  being  heard?"  We  think 
not-  As  is  said  by  Judge  Christian,  in  Underv)ood  v.  Mc- 
Veigh, 23  Gratt.  409,  418,  "it  is  of  the  very  foundations  of 
justice,  that  every  person  who  is  to  be  affected  by  an  adju- 
dication should  have  the  opportunity  of  being  heard  in  his 
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defense."  Or  as  Chief  Justice  Marshall  said  in  the  Kentucky 
case,  8  B.  Monroe  345,  846 :  "We  take  it  to  be  an  indis- 
putable principle,  essentially  inherent  in  every  enlightened 
system  of  jurisprudence,  that  every  person  who  is  bound  by 
a  proceeding  to  which  he  is  no  party,  and  had  no  opportu- 
nity of  becoming  a  party  or  of  making  a  defense,  and  in 
which  he  is  unrepresented  must,  if  he  had  such  interest  in 
the  subject  as  required  or  authorized  him  to  to  be  made  a 
party,  be  entitled  to  some  mode  of  reviewing  the  same." 
See  also  Retiiek  v.  Lad'ington^  20  W.  Va.  p.  511. 

But  as  the  defendants  have  had  "the  opportunity  of  being 
heard  in  their  defense,''  by  such  reviewing  they  ought  not 
to  be  again  permitted  to  try  this  issue  over.  They  have 
already  fully  availed  themselves  of  this  opportunity,  being  rep- 
resented by  able  counsel  in  the  trial  of  this  issue,  which 
lasted  six  days.  It  they  had  wished  to  bind  the  heirs  of  J.  J. 
Weaver,  by  the  decision  in  this  cause,  they  should  have  de- 
umrred  to  the  bill  or  in  their  answers  should  have  claimed, 
that  they  should  be  made  parties  to  the  cause  before  the 
issue  of  demaat  vel  mm  was  tried.  They  did  neither,  be- 
cause I  presume  they  felt  satisfied,  that  if  this  was  found  to 
be  the  true  last  will  of  John  J.  Wearer,  that  his  heirs  would 
abide  by  the  result. 

The  want  of  proper  parties  is  always  a  good  ground  of  de- 
murrer, and  it  has  been  frequently  laid  down  by  the  courts 
in  very  broad  language,  "that  all  persons  materially  inter- 
ested in  the  subject  of  controversy  ought  to  be  made  parties 
in  equity ;  and  if  they  are  not  the  defect  may  be  taken  ad- 
vantage of  by  demurrer  or  b}/  the  court  at  the  hearing J'^  And 
also,  "that  where  such  defect  is  apparent  on  the  face  of  the 
records,  although  the  bill  can  not  be  demurred  to  in  the 
court  below  nor  the  defect  noticed  by  the  court  at  the  hear- 
ing, it  will  be  noticed  by  the  court  at  the  hearing  in  the  ap- 
pellate court  and  the  decree  reversed  for  that  cause.  See 
Dabne)j  v.  Preston's  Adm'r,  25  Gratt.  841;  Armintraidv.  Gib- 
bom,  25  Gratt.  371 ;  Sdlings  v.  Bumgardner,  9  Gratt.  273, 276 ; 
Richardsov^s  Ex'or  v.  Hunt,  2  Munf  148  ;  Sheppard's  Ex^or  v. 
Starke  and  wife,  3  Munf.  29  ;  McCoy's  Ex' or  v.  Me  Cogs  Deri- 
sees,  9W.  Va.443;  Lgman  v.  Thompson,  11  W.  Va.  427. 

But  these  propositions  are  certainly  not  universally  true. 
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It  is  certainly  a  very  important  principle  of  a  court  ot  equity^ 
that  it  ought  not  to  dispose  of  any  case  by  settling  its  prin- 
ciples or  rendering  a  final  decree  in  it,  when  any  party  ma- 
terially interested  in  the  subject  of  controversy  is  not  before 
the  court.  This  is  a  fundamental  principle  in  courts  of  equity, 
and  its  observance  is  generally  essential  in  order  to  avoid 
great  trouble  as  well  as  to  administer  justice  with  uniform- 
ity, and  to  avoid  conflicting  decisions. 

The  necessity  for  the  observance  of  this  principle  to  avoid 
such  confusion,  injustice  and  delay,  is  well  illustrated  by  the 
case  of  jRenick  v.  Luddmgtori^  20  W.  Va.  511.  But  neverthe- 
less, the  principle  is  not  of  universal  application ;  in  that  very 
case  this  Court  did  not  apply  it  to  its  full  extent.  They  did 
not  reverse  in  toto  decrees  rendered  by  the  court  below, 
though  persons  who  were  interested  in  the  subject-matter 
had  not  been,  as  they  ought  to  have  been  made  parties  de- 
fendants. No  demurrer  had  been  filed  in  this  cause  on  this 
account,  nor  had  any  objection  been  made  by  reason  of  this 
defect  at  the  hearing;  yet  this  Court  did  not  reverse  in  toto 
the  decrees  ot  the  court  below,  but  only  reversed  such  por- 
tion of  these  decrees  as  were  prejudicial  to  the  interest  of 
those  persons,  who  had  not,  but  ought  to  have  been  made 
parties  defendant.  So  too  in  Swann  v.  Seklop,  and  unre- 
ported case  cited  in  Kinchdoe  v.  Kincheloe,  11  Leigh  398; 
the  court  decided,  that  the  decree  dismissing  the  bill 
on  the  merits  ought  not  to  be  reversed  on  an  appeal 
taken  by  the  plaintiff*  merely  on  the  ground,  that  persons  in- 
terested in  the  subject  of  controversy  were  not  made  parties. 
This  decision  was  followed  by  this  Court  in  Mitchell  v.  Chan- 
cellor^  14  W.  Va.  22.  See  also  Jameson's  Adm'r  v.  Deshields,  3' 
Gratt  13.  Perhaps  the  ground  of  this  decision  was,  that  the 
appellant  the  plaintifl[,  was  not  prejudiced  by  the  decree ;  it 
being  right  on  the  merits  of  the  case.  See  Vance  v.  Mc- 
Ijaughlin's  Adm'i\  8  Gratt.  289.  But  some  courts  have  gone 
further.  Thus  in  Chambei's  v.  Robhins,  28  Conn.  555,  the 
court  say,  "Again  it  is  said  this  case  ought  to  stand  over, 
that  Mills  and  wife  might  be  brought  in  and  made  parties  to 
it.  It  may  be  admitted  this  would  have  been  the  proper 
course  if  the  suggestion  had  been  made  at  the  proper  stage 
ol  the  proceedings.     But  no  such  objections  appear  to  have 
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been  made  in  the  superior  court,  and  we  think  it  is  too 
late  now  to  take  it  by  way  of  sugiJ^estion  and  argument  in 
this  Court.  Xo  decree  is  asked  against  them,  and  their 
rights  are  such  as  do  not  aftect  the  defendant.  They  are  in 
a  position  antagonistic  to  the  defendant,  and  not  being  par- 
ties their  own  rights  are  preserved,  and  if  the  defendant 
wished  the  controversy  settled  in  resi)ect  to  them,  he  might 
at  an  earlier  day  have  caused  them  to  be  brought  before  the 
court.  It  does  not  appear  to  us  that  the  pur[)ose8  ol  justice 
will  be  subserved  by  post])oning  the  case  for  want  of  ])arties." 
See  also  Fargnson  v.  Fbih^  28  Conn.  501. 

Some  of  these  cases  and  especially  the  two  last,  it  may  be 
difficult  to  reconcile  with  the  other  cases  we  have  cited,  laying 
down  the  general  principles  we  have  stated.  But  we  apprehend, 
that  to  these  general  principles  which  are  sound,  it  will  be 
found  there  are  some  exceptions,  which  it  may  be  difficult  to 
define.  And  we  do  not  deem  it  necessary  for  reasons  we  will 
presently  state,  that  it  should  be  done  by  us  in  this  case. 

In  the  case  of  K'mchehe  v.  KinrheJot:,  11  Leigh  398,  the 
suit  was  one  similar  to  the  one  before  us;  the  jury  however 
rendered  a  verdict  in  favor  of  the  will,  but  the  plaintiff  as  in 
this  case  had  failed  to  make  the  proper  parties  to  the  suit, 
and  the  court  below  thereupon  after  the  verdict  had  been 
rendered,  instead  of  entering  a  decree  in  accordance  with  the 
verdict,  dismissed  the  bill  for  want  of  the  proper  parties  de- 
fendant. The  court  of  appeals  were  of  opinion,  that  if  the 
verdict  had  been  a  proper  one  such  as  on  its  merits  ought  not 
to  have  been  set  aside,  the  court  below  ought  to  have  entered 
up  a  decree  in  accordance  with  it;  but  as  the  court  below  had 
•  improperly  excluded  certain  evidence,  the  appellate  court  set 
aside  the  verdict  and  remanded  the  cause  for  fiirther  proceed- 
ings; directing  the  proper  parties  to  be  made  defendants. 

In  this  opinion  Judges  Cabell  and  Stanard  concurred. 
Judge  Tucker  dissented;  being  of  opinion,  that  even  if  the 
verdict  of  the  jury  had  been  unexceptionable,  no  decree  could 
have  been  rendered  in  accordance  with  it,  because  of  the 
absence  of  the  proper  parties ;  they  not  having  been  made 
defendants.  He  says  page  400,  *' No  decree  could  properly 
be  pronounced  affirming  the  validity  of  a  will,  unless  all  per- 
sons concerned  in  interest  were  before  the  court.     For  the 
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will  can  not  be  good  against  one  and  void  as  to  others.  Nor 
can  a  verdict  and  decree  against  one  bind  the  others.  The 
other  heirs  might  therefore  file  their  bills,  and  on  the  trial  of 
the  issue  it  might  be  found  against  the  will.  If  so  the  will 
would  be  void  as  to  them  and  good  against  the  defendant  in 
thifl  suit.     This  cannot  be." 

This  reasoning  is  unsound  in  this,  that  Judge  Tucker  as- 
sumes, that  while  such  a  decree  was  in  force  the  heirs  who 
had  not  been  made  parties,  would  for  that  reason  not  be  oound 
by  the  decree  affirming  the  will,  and  admitting  it  to  probate. 
This  is  clearlv  not  so.  The  admitting  a  will  to  probate  is  a 
judgment  m  rem,  and  while  the  order  admitting  it  to  pro- 
bate is  unreversed  it  is  binding  on  all  parties,  whether  parties 
to  the  proceeding  by  which  it  was  admitted  to  probate  or 
not.  See  Wills  v.  Spraggms,  5  Gratt.  555  and  ConnoUg  v. 
Connollg,  32  Gratt.  p.  657. 

In  this  respect  as  in  many  others  a  suit  in  equity  to  set 
aside  the  probate  of  a  will,  differs  most  essentially  from 
other  suits  in  equity;  for  it  is  unquestionable,  that  in  ordi- 
nary suits  in  equity  a  decree  of  the  court  is  not  binding  on 
{lersons,  who  ought  to  have  been  but  who  were  not,  parties 
to  the  cause.  And  Judge  Tucker  fell  into  the  error  of  sup- 
posing, that  this  rule  applied  also  to  suits  to  set  aside  the  pro- 
bate of  a  will ;  but  it  clearly  does  not.  Still  according  to 
the  case  of  Connollg  v.  Omnollg,  32  Gratt.  657  the  persons 
who  were  not  made  praties  to  the  cause  are  not  without  a 
remedy  in  such  a  case,  for  they  have  a  right  to  file  a  bill  in 
chancery  in  the  nature  of  a  bill  of  review,  and  in  it  have 
the  issue  of  devisadt  vel  non  tried  again,  making  all  the  pro- 
per parties  to  the  suit.  And  if  the  verdict  of  the  jury  on 
the  issue  of  devmivit  vel  non,  should  be  different  from  the 
former  verdict  ot  the  jury,  the  court  may  enter  up  a  decree 
setting  aside  and  reversing  its  former  decree,  and  rendering 
a  new  decree  in  accordance  with  the  last  verdict  of  the  jury. 

It  does  not  however  seem  to  me,  that  Judges  Cabell  and 
Stanard,  based  their  opinion  in  Kineheloe  v.  Kincheloe,  11 
Leigh  398,  on  as  solid  ground  as  it  might  have  been  based ; 
for  they  evidently  did  not  draw  the  distinction  we  have 
referred  to  between  a  chancery  cause  to  set  aside  the  probate 
of  a  will,  and  other  chancery  causes.     The  truth  is,  that  a 
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chancery  cause  to  set  aside  the  probate  ot  a  will,  has  but 
very  little  resemblance  in  many  respects  to  an  ordinary 
chancery  suit.  And  the  rules  which  govern  the  proceedings 
in  it,  are  generally  very  different  Irom  those  governing  the 
proceedings  in  other  chancery  causes.  Thus  we  have  seen, 
that  the  rule  universally  applied  in  other  chancery  causes, 
that  the  chancery  court  having  taken  jurisdiction  properly 
of  the  cause  will  proceed  to  do  complete  justice  to  the  parties, 
and  will  not  turn  tliem  over  to  another  suit  either  at  com- 
mon law,  or  in  chancery,  han  no  sort  of  application  to  a 
chancery  suit  brought  to. set  aside  the  probate  of  a  will.  So 
too  the  rules,  which  govern  in  setting  aside  the  verdict  of  a 
jury  in  the  trial  of  ordinary  issues  out  of  chancery,  are  not 
applied  to  the  issue  of  densavit  rel  non,  ordered  in  a  suit 
brought  to  set  aside  the  probate  of  a  will.  On  the  contrary 
in  such  suit**,  the  rules  which  govern  courts  of  common  law 
in  the  trial  of  actions  at  law,  are  applied  in  such  a  case.  In 
fact  a  chancery  cause  to  set  aside  the  probate  of  a  will,  in 
most  respects,  is  conducted  like  a  common  law  suit.  The 
issue  tried  is  to  settle  the  legal  rights  of  parties,  and  it  is  only 
tried  under  the  supervision  of  a  chancellor.  This  supervision 
ot  the  jury  is  all  he  has  to  do  in  the  cause.  If  the  verdict  of 
the  jury  on  common  law  principles  is  right,  he  must  enter  up 
his  decree  in  accordance  with  such  verdict.  Now  there 
is  no  such  rule  of  common  law,  that  every  person  mate- 
rially interested  in  the  subject  of  the  controversy',  must  be 
made  a  party  to  a  common  law  suit ;  nor  w^ill  the  court  dis- 
miss the  case  unless  all  such  i)ersons  are  made  parties.  After 
the  verdict  of  a  jury  too,  in  a  common  law  case,  judgment 
will  be  very  generally  rendered  pursuant  to  the  verdict, 
though  the  declaration  was  liable  to  demurrer.  The  rendi- 
tion of  the  verdict  cures  almost  all  preceding  defects. 

These  are  the  rules,  which  after  the  rendition  of  a  verdict 
on  an  issue  of  devisavit  velnon  should  govern,  rather  than  the 
rules  which  govern  in  ordinary  chancery  suits.  Before  the 
rendition  of  such  verdict,  the  parties  may  by  demurrer  or 
otherwise  object,  because  proper  parties  have  not  been  made, 
or  because  the  bill  is  for  any  reason  bad.  But  as  in  a  com- 
mon law  suit  such  objections  come  too  late  after  a  verdict; 
so  it  does  in  a  chancery  suit  of  this  character.     This  differ- 


Digiti 


zed  by  Google 


Dec,  1882.]  Dower  r.  Church.  55 

ence  between  ordinary  chancery  suite  arid  a  suit  of  the  char- 
acter of  the  one  before  us  must  be  presei'ved,  because  in  an 
ordinary  chancery  suit  only  the  parties  to  the  cause-,  or  those 
who  should  be  made  parties  are  concerned.  But  it  is  far  oth- 
erwise in  the  probate  of  a  will  or  a  decree  pronouncing,  that 
a  decedent  dies  intestate.  A  very  large  number  of  persons 
have  a  deep  interest  in  this  question  besides  the  immediate 
de\'isee  and  heirs  of  the  decedent.  The  general  public  have 
an  interest.  They  must  know  w^ith  whom  to  deal  as  the 
representative  of  the  estate,  whether  the  executor  under  the 
supposed  will,  or  an  administrator.  It  is  important  to  the 
general  public,  that  this  question  should  be  speedily  decided, 
and  when  decided  it  should  not  be  liable  to  be  changed  ex- 
cept by  a  review  of  the  very  decision  by  which  it  was  decided. 
This  is  the  spirit  of  our  law  and  our  decisions,  and  in  accord- 
ance with  this  spirit  the  verdict  of  a  jury  on  an  issue  devisavit 
vel  non  and  a  decree  based  upon  such  verdict  ought  not  to  be 
set  aside  and  reversed  by  the  appellate  court,  merely  because 
tliere  was  an  omission  to  make  all  the  proper  parties  defend- 
ants in  the  court  below,  if  no  objection  was  made  in  the  court 
below  on  that  account,  till  afler  the  rendition  of  the  verdict. 
Ought  the  verdict  of  the  jury  to  have  been  set  aaide,  be- 
cause of  the  alleged  misconduct  of  a  juror  in  listening  to,  or 
engaging  with  others  in  conversations  concerning  the  evi- 
dence and  witnesses  in  the  case,  pending  the  trial  of  the 
issue.  There  is  no  allegation,  that  any  of  the  plaintifts  or 
any  friend  of  theirs,  w^ith  a  view  of  promoting  their  interest 
in  any  way,  interfered  with  any  juror.  If  such  allegation 
had  been  made,  it  would  justly  have  given  rise  to  such  a  sus- 
picion of  foul  play,  that  it  could  hardly  be  resisted.  If  the 
party  in  w^hose  interest  a  verdict  is  found,  or  any  one  with 
the  object  apparently  of  promoting  this  interest,  whether 
asked  to  do  so  or  not,  approaches  the  jury  unfairly,  their  ver- 
dict will  be  set  aside  without  looking  into  the  merits  of  the 
verdict.  Public  policy  as  w^ell  as  private  justice  demands 
this.  See  Perkms  v.  Knight^  4  X.  H.  474 ;  Bitchie  v.  Holbrooke ^ 
7  Serg.  &  R.  458 ;  State  v.  Hascall,  6  N.  H.  352 ;  Knight  v. 
The  Inhabitants  of  Freeport,  13  Mass.  218 ;  Cohen  v.  Bobert,  1 
Stub.  210;  Coster  v.  Merest,  8  Brod.  &  Bing.  272.  But  mere 
casual  conversations   wath  a  third  person    about  the  case 
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by  a  juror,  without  the  knowledge  or  connivance  of  a  party 
to  the  case  will  not  per  se  be  sufficient  to  induce  the  court  to 
award  a  jiew  trial.  To  justify  the  court  in  so  doing  in  such 
a  case,  there  must  be  a  manifest  tendency  in  what  has  been  said 
to  influence  the  juror  to  the  prejudice  of  the  party,  who  seeks  to 
set  aside  the  verdict.  See  Gnnnell  v.  Phillips^  1  Mass.  530 ; 
People  V.  Boggs,  20  Ca.  433;  Jackson  v.  Jackson,  32  Ga.  325; 
Nelson  v.  State,  21  Miss.  500;  Perkins  v.  Knight,  2  X.  H.  474; 
Blain  v.  Chambers,  1  Serg.  &  R.  169;  Steivart  v.  Small,  5 
Miss.  525. 

But  even  when  the  conduct  ol  a  juror  is  such,  that  the 
court  would  set  aside  the  verdict,  it  this  is  known  to  the 
party  or  his  counsel,  who  seek  to  set  aside  the  verdict  before 
the  jury  retired  to  consider  of  their  verdict,  and  he  fails  to 
disclose  it  to  the  court  till  after  the  verdict  is  rendered,  he 
thereby  waives  all  objection  on  this  account  to  the  verdict, 
which  may  be  rendered.  And  the  court  will  not  disturb  the 
verdict  for  this  reason  on  his  motion.  See  Pettihone  v.  Phelps^ 
13JConn.  445;  Steivart  v.  Small,  ^'Sliss.  525;  Fe.'^senden  v.  Sage)', 
63  Me.  531;  Jackson  v.  Jackson,  32  Ga.  325;  Martin  v.  7W- 
well,  36  Gro.  332;  Herbert  v.  Shaw,  11  Md.  118;  Brunskill  v. 
Giles,  9  Bing.  13.  There  was  evidently  no  manifest  ten- 
dency in  what  Dr.  Knight  said  to  the  stranger,  in  the  pres- 
ence of  the  juror  to  influence  the  juror,  as  what  was  said  by 
Dr.  Knight,  was  said  under  circumstances  that  made  it  very 
probable  that  it  would  have  been  very  imperfectly  understood 
by  the  juror.  For  the  parties  carrying  it  on  were  in  two 
ditterent  buggies,  the  one  behind  the  other,  and  both  travel- 
ing at  a  lively  trot.  It  is  not  probable,  that  one  in  the  buggy 
not  engaged  in  such  convei*sation  would  either  hear  distinctly, 
or  understand  such  a  conversation.  What  the  juror  said  to 
the  stranger  in  the  buggy,  amounted  to  but  little,  except, 
that  it  showed  that  he  the  juror  was  guilty  of  misconduct. 
But  even  if  this  misconduct  would  liave  justified  the  court  in 
setting  aside  the  verdict,  it  could  not  properly  do  so,  for  tfie 
reason,  that  in  this  case  it  was  admitted,  that  the  counsel  for 
the  defendants  knew  of  this  conversation  of  the  juror  and 
these  parties,  before  the  cjise  was  submitted  to  the  jury;  and 
if  they  objected  to  it  they  should  have  called  the  attention  ot 
the  court  to  it,  before  the  jury  retired.     They  could  not  take 
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the  chances  of  a  verdict  in  their  favor,  and  then  when  disap- 
pointed in  this,  get  the  verdict  set  aside  for  an  objection  to 
the  jury  on  their  part,  known  to  them  before  the  jury  retired. 
It  is  true  the  defendants'  attorneys  did  not  know  which  one 
of  the  jury  had  heard  this  conversation.  The  party  holding 
the  conversation  not  hearing  correctly  the  juror's  name. 
But  he  could  have  pointed  out  the  juror  in  the  box  if  called 
on  to  do  so,  with  the  same  facility  that  he  did  after  the  ver- 
dict was  rendered.  So  that  this  furnishes  the  defendant 
with  no  excuse  for  failing  to  call  the  attention  of  the  court 
to  the  matter,  before  the  jury  retired.  The  fair  inference 
to  be  drawn  is,  that  the  defendants'  attorney  after  hearing 
all  had  that  passed  with  thisjuror  concluded,  that  he  was  unpre- 
judiced, and  that  they  would  therefore  make  no  objection  to 
him,  or  call  the  court's  attention  to  the  matter. 

The  next  enquiry  is,  ought  the    court    to  have  set  aside 
the  verdict  because  of  the  after-discovered  evidence?     This 
Court  has  repeatedly  determined  under  what  circumstances 
a  court  of  law  or  equity,  ought  to  award  a  new  trial  for  after- 
discovered  evidence.     These  principles  are  to  be  found  in  the 
following  cases,  among  others:  Lucas  v.  LockCy  11  W.  Va. 
81;   Slate  of  West   Virginia  v.  Betsall,  11  W.  Va.  p.  703; 
Zickefoose  v.  KuykenMl,  12  W.  Va.  p.  23;  State  of  West  Va. 
V.  WiUhyyf^,  14  W.  Va.  851 ;  Sagre  v.  King,  17  W.  Va.  ]>.  562 ; 
Kimniinsv.  Wilson,  8W.  Ya,  584;   liodmck  v.  Rail  Road  Co., 
7  W.  Va.  54 ;    Sfiider  v.    Mgers,  3  W.  Va.  195 ;    Bates  v. 
The  State,  3  W.  Va.  685 ;  Lewis  et  al.  v.  McMullui,  5  W.  Va. 
582;  GiUilanw  Lmlington,  6  W.  Va.   128;  Straikr  et  al.  v. 
Goffet  aL,  6  W.  Va.  257.     Among  these  principles  we  find 
tliere :    First,  that  the  evidence  nmst  be  such,  as  reasonable 
diligence  on  the  part  of  the  party  asking  it,  could  not  have 
secured  at  the  former  trial ;  second,  it  must  be  material  to 
it8  object,  and  not  merely  cumulative,  corroborative  or  collat- 
eral; tliird,  it  must  be  such  as  ought  to  produce  on  another 
trial  important  results  on  its  merits. 

The  newly  discovered  evidence  in  this  case  fails  to  (H)me 
up  to  these  requirements.  The  defendant  Church,  with  ref- 
erence to  the  testimony  of  Hill  says,  he  will  prove  that  some 
three  or  four  years  before  January  9,  1876,  the  date  of  the 
will,  that  John  J.  Weaver  told  him,  that  Pat  Dower  had 
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gone  over  to  AntiquitA'  against  his  wishes,  and  was  selling 
whisky  there,  and  that  he  did  not  intend  to  give  Pat  Dower 
or  his  wife,  anything;  that  it  would  be  the  same  as  giving  it 
to  Pat,  as  he  would  get  it  from  her.  This  was  merely  cumu- 
lative evidence ;  several  witnesses  having  testified  to  Mrs. 
Weaver's  having  at  different  times  said  the  same  thing,  or 
something  very  similar  to  it.  And  it  ought  not  to  produce 
on  another  trial  an  opposite  result,  for  the  weight  of  the  evi- 
dence is,  that  while  he  did  say  this  frequently,  yet  from  the 
time  he  made  the  first  will  in  1868,  up  to  within  ten  days  of 
his  death  he  often  declared,  that  he  would  dispose  of  his 
property  as  that  will  did ;  that  is  give  half  of  it  to  his  daughter, 
the  wife  of  Patrick  Dower,  after  his  own  wife's  death,  and  that 
he  did  not  wish  to  alter,  and  would  not  alter  this  will  of  1868. 
The  witness  Hall,  too  proved,  that  he  knew  Church  well, 
had  been  attending  the  trial  of  the  case  being  a  juror  in 
other  cases,  and  saw  Church  often  during  the  trial.  And 
under  these  circumstances,  reasonable  diligence  it  seems  to 
me,  would  have  enabled  the  defendant  Church  to  have  dis- 
covered this  e\ndence  before  the  case  was  submitted  to  the 
jury.  The  only  other  after-discovered  evidence  was  that  of 
Wm.  Blackmore,  of  Ohio,  a  blacksmith,  who  (^hurch,  the  de- 
fendant swears  he  is  informed  and  believes,  would  testify  that 
two  or  three  days  after  January  9,  1876,  he  went  to  Weaver's 
house  to  collect  a  blacksmith's  bill,  which  Weaver  owed  him ; 
that  he  recognized  him,  and  remembered  the  exact  amount  he 
owed  him,  and  directed  his  wife  to  pay  the  bill.  This  was  of 
course  known  to  Mrs.  Weaver,  and  she  was  a  witness  for  the 
defendants  at  the  trial,  and  if  she  could  she  would  have 
stated  this  fact ;  and  if  she  could  not,  the  statement  of  this 
Blackmore,  could  have  had  but  little  weight  with  the  jurj\ 
It  certainly  ought  not  uncorroborated  by  Mrs.  Weaver,  to 
have  produced  a  different  result.  If  what  is  here  stated  be 
true,  it  would  certainly  have  required  very  little  dili- 
gence on  the  part  of  Church  to  have  discovered  the  evidence 
before  the  trial,  as  it  was  known  to  the  foster  mother  of  his 
wife.  He  does  not  state,  how  he  happened  to  discover  this 
new  evidence  within  five  days  after  the  verdict  w^as  ren- 
dered, and  could  not  discover  it  before  the  trial,  though  this 
issue  was  not  tried  for  two  years  after  it  w^as  ordered. 
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If  the  courts  were  to  grant  new  trials  for  after-discovered 
evidence,  where  no  stronger  reasons  were  shown  for  so  doing 
than  in  this  case,  the  result  would  be,  that  new  trials  would 
be  asked  for  and  obtained  in  almost  every  case  involving  any 
tonsiderable  amount.  During  the  progress  of  this  trial  the 
court  struck  out,  and  refused  to  permit  to  be  read  to  the  jury, 
three  questions  and  answers  from  the  deposition  of  Angelina 
Seeds,  offered  by  the  defendant,  and  refused  to  strike  out 
fourteen  questions  and  answers  in  the  plaintiffs  deposition, 
but  permitted  them  to  be  read  to  the  jury.  And  the  appel- 
lants claim,  that  they  were  prejudiced  before  the  jury  by  this 
action  of  the  court.  The  questions  propounded  to  the  de- 
fendants' witness,  Angelina  Seeds,  the  former  wife  of  J.  J. 
Weaver,  were  questions  asking  her  to  state  the  conversations 
she  had  had  with  any  person,  about  the  disposition  J.  J. 
Weaver  had  made  oi  his  property,  and  with  w^hom  did  she 
have  the  conversations,  and  what  was  said;  and  whether 
she  had  said  certain  things  to  a  certain  party  about  this  will, 
and  whether  she  had  said  to  anybody,  that  Mr.  Weaver  was 
under  the  influence  of  morphia.  These  questions  were  pro- 
pounded on  the  examination  in  chief  of  Angelina  Seeds,  and 
were  properly  rejected.  The  only  one  of  them  which  had 
tiie  appearance  of  being  proper,  was  the  one  asking  her 
whether  she  had  not  said  to  a  certain  party  a  certain  thing 
about  Mr.  Weaver's  will ;  and  as  the  evidence  of  this  party 
about  what  Mrs.  Weaver  had  said  was  excluded  from  the 
jury,  it  was  of  course  proper  to  exclude  her  statement  about 
this  matter. 

Of  the  fourteen  questions  and  answers  of  the  plaintiffs' 
depositions,  which  the  court  permitted  to  be  read  against 
the  defendants'  objections,  six  of  them  were  propounded  to 
witnesses  to  prove  what  they  knew  of  the  mental  and  bodily 
condition  of  John  J.  Weaver,  which  were  answered  by  each 
witness  stating  that,  he  would  when  this  will  was  made  or 
about  that  time,  have  been  willing  to  have  transacted  im- 
lK)rtant  business  wuth  him. 

The  principles  laid  down  by  this  Court  in  the  case  of  Jar- 
red  eld.  v.  Jarrett  et  ah,  11  W.  Va.  584,  are,  that  the  evi- 
dence of  witnesses  present  at  the  execution  of  a  deed  is  en- 
titled to  peculiar  weight;  and  this  is  evidently  equally  appli- 
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cable  to  the  evidence  of  witness  present  at  the  execution  of 
a  will.  And,  that  the  evidence  of  physicians  and  especially 
those  who  attended  the  maker  of  a  deed  and  of  course  of  a 
will,  and  who  were  frequently  with  him  during  the  time  that 
it  was  charged  that  he  was  incompetent,  is  entitled  to  great 
weight.  Next  to  physicians  and  those  who  were  present  at 
the  time  the  deed,  and  of  course  the  will  was  executed, 
either  as  attesting  witnesses  or  otherwise,  are  those  whose 
intimacy  in  the  family  have  given  them  the  opportunity  of 
seeing  the  party  at  all  times,  and  watching  the  operations  of 
his  mind.  The  mere  opinions  of  witnesses  not  expeits,  are 
entitled  to  little  or  no  regard,  unless  they  are  supported  by 
good  reasons  founded  on  iacts,  which  warrant  them ;  and  if 
the  reasons  and  facts  on  which  they  are  founded  are  frivo- 
lous, the  opinions  of  such  witnesses  are  worth  but  little  or 
nothing. 

In  the  case  before  us,  the  facts  and  reasons  of  the  witnesses 
were  given  to  the  jury,  so  that  they  had  the  opportunity  of 
judging  of  the  weight,  which  ought  to  be  attached  to  the 
opinion  of  each  of  the  witnesses,  and  there  being  given,  the 
witness  may  according  to  this  case,  give  his  opinion  as  to  the 
competency  of  the  grantor  or  of  course  a  testator.  In  a  par- 
ticular case  this  opinion  may  be  worth  very  little,  still  it  is 
competent  and  relevant  testimony,  when  thus  accompanied 
by  the  facts  on  which  it  is  based;  and  it  was  properly  not 
excluded  from  the  Jury.  It  is  true  as  decided  in  that  case,  it 
reciuires  more  capacity  to  make  a  valid  deed  than  it  does  to 
make  a  will;  and  therefore,  the  incapacity  of  J.  J.  Weaver 
to  transact  important  business,  would  not  necessarily  lead  to 
the  conclusion  that  he  was  incompetent  to  make  his  will- 
Nevertheless,  his  inc()mj»etency  to  transact  important  busi- 
ness would  properly  go  before  the  Jury  for  what  it  is  worth, 
as  tending  to  throw  light  on  the  issue  they  were  trying,  and 
after  a  witness  stated  the  facts  on  which  he  biised  his  opinion, 
he  had  a  right  to  sa\'  that  in  his  opinion  he  was  not  in  a 
mental  condition  to  transact  important  business. 

The  value  of  such  testimony  must  dei)end  in  a  large  degree, 
on  the  facts  on  which  the  opinion  is  based,  but  the  court 
could  not,  after  having  the  facts  stated,  [)roperly  refuse  to  let 
the  opinion  of  the  witness  on  this  point  be  stated  to  the  jury. 
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Nor  was  there  any  error  in  the  court  permitting  the  other 
questions  and  answere  in  the  depositions  of  the  plaintiffs  in 
this  cause,  being  read  to  the  Jury,  which  were  objected  to, 
and  which  were  permitted  to  he  read. 

The  other  questions  and  answers,  which  the  court  per- 
mit in  the  depositions,  the  phiintifts  in  this  cause  to  ask  about 
and  the  witness  to  answer,  had  reference  to  the  relations  and 
feelings  of  J.  J.  Weaver  to  Teresa  Dower,  and  his  acknow^l- 
edgnient  of  her  a^  his  child  ;  and  his  doubting,  whether  the 
defendant  Ann  Eliza  Church,  was  hie  child ;  and  as  to  state- 
mentij  made  by  Mrs.  Weaver  now  Angelina  Seeds,  as  to  her 
dissatisfaction  with  the  disposition  of  his  property  made  in 
1868.  The  court  did  not  err  in  permitting  this  evidence  to 
go  to  the  jury.  Angelina  Seeds  had  sworn,  that  she  was 
satisfied  with  the  disposition  J.  J.  Weaver  had  made  of 
his  property  in  1868,  by  his  will ;  and  the  plaintiffe  in  this 
cause  had  a  right  to  show,  that  this  was  not  so,  and  thus  to 
strengthen  their  evidence  which  tended  to  show,  that  she  took 
advantage  of  his  weakened  condition  both  of  mind  and  body, 
to  induce  or  force  him  to  change  this  will  and  execute  anoth- 
er, which  would  meet  with  her  approval,  and  not  with  his 
wishes.  And  they  had  equally  as  clear  a  right  to  show,  that 
he  recognized  Teresa  Dower,  for  whom  by  the  contested 
will  he  made  no  provision,  as  his  child  and  did  not  recognize 
Ann  Eliza  Church  as  his  child,  to  whom  after  his  wife's 
death,  he  gave  all  his  property  by  the  contested  will.  See 
MeKeev.  Nehon,  4  Cow.  355;  Peck  \.  Carii,  27  X.  Y.  9; 
Gombaalt  v.  Public  AdmW  4  Bradf  (X.  Y.)  226 ;  Coffin  v.  Coffin, 
23  X.  Y.  9 ;  Lyiichx.  Clemevfs,  24  N.  J.  Eq.  R.  431 ;  Bitner  v. 
Bliner,  65  Pa.  St.  R.  347. 

It  only  remains  to  determine,  whether  the  circuit  court 
erred  in  refiisiug  to  set  aside  the  verdict  on  the  motion  of  the 
defendants  in  this  cause,  as  contrary  to  the  evidence  and  the 
law.  The  facts  as  we  have  stated  them  do  show,  that  the 
attending  physician  of  J.  J.  Weaver,  as  well  as  the  attesting 
witnesses,  and  some  of  the  parties  who  had  the  best  oppor- 
tunity to  judge,  all  testified  to  the  competency  of  the  testa- 
tor; and  the  attesting  witness  and  some  others  testify  to 
facts,  which  would  seem  clearly  to  show,  that  he  was  when 
he  made  the  will  in  controversy,  of  sound  mind  and  dispos- 
ing memory. 
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But  on  the  other  hand  a  large  number  of  witnesses  who 
saw  him  hut  a  short  time,  either  before  or  after  this  w^ill  was 
made  ineluding  his  consulting  physician,  testify  to  facts  in 
reference  to  his  condition,  which  seem  to  be  irreconcilable 
with  this  testimony  of  the  defendants  in  this  cause,  to  which 
I  have  referred.  The  jury  could  scarcely  believe  the  state- 
ments of  many  of  these  witnesses,  and  yet  believe  that  at- 
testing witnesses  and  others  had  tairly  detailed  to  them  the 
fiR»ts  and  occurrences,  which  they  say  occurred  just  before  or 
just  after  the  wall  was  executed.  This  conflicting  evidence 
the  jury  could  not  reconcile.  They  concluded,  that  the 
testimony  which  tended  to  show  the  incompetency  of  the 
testator,  was  entitled  to  the  most  weight  strengthened  as  it 
was  by  the  fact,  that  the  testator  when  of  a  perfectly  sound 
mind  and  disposing  memory,  had  some  eight  years  before 
made  a  will,  whereby  after  his  wife's  death  he  gave  half  ot 
his  large  property  to  Teresa  Dower,  whom  he  acknowledged 
to  be  his  child  ;  and  that  he  repeatedly  and  up  to  within  a 
few  days  of  the  time  when  it  is  claimed  he  executed  this  last 
will,  declared  himself  satisfied  with  his  former  disposition  oi 
his  property,  and  would  not  change  it. 

The  jury  too,  upon  the  evidence  may  well  have  supposed, 
that  undue  and  improper  influence  may  have  been  brought 
to  bear  to  obtain  the  execution  of  the  last  will.  And  though 
we  might  think  the  evidence  on  this  point,  not  very  strong, 
still  it  was  with  the  jury  to  judge  of  its  weight.  Had  they 
found  a  verdict  for  the  wnll,  the  court  could  not  with  pro- 
priety have  set  aside  the  verdict.  For  there  was  much  evi- 
dence as  we  have  seen  to  show,  that  the  intestate  was  un- 
questionably competent  to  make  a  will ;  and  it  was  further 
shown,  that  he  had  frequently  said  he  would  give  Teresa 
Dower  nothing,  because  her  husband  against  his  wishes,  had 
engaged  in  selling  whisky  as  a  business. 

The  c£ise  however  wa«  one,  w^hose  decision  must  have 
largely  depended  upon  the  w^eight,  which  the  jury  gave  to 
the  evidence  respectively  of  the  plaintiffs  and  the  defendants. 
This  was  to  a  large  extent  conflicting.  If  only  the  evidence 
offered  bv  the  defendants  in  the  cause  was  considered,  there 
could  not  have  been  a  verdict  rendered  against  the  will :  and 
on  the  other  hand,  if  the  evidence  offered  by  the  plaintiffs 
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in  the  cause,  and  that  portion  of  the  evidence  offered  by  the 
detendants  which  did  not  conflict  with  the  plaintiffs'  evidence, 
the  jury  could  not  have  done  otherwise  than  find  as  they 
did,  that  the  paper  which  had  been  probated  wa«  not  the  will 
of  the  intestate. 

The  rule  which  governs  the  granting  of  new  trials  in  a 
caae  of  this  character,  when  the  evidence  is  all  parol  evidence 
and  is  conflicting,  is  well  established.  The  riiles  which  gov- 
ern in  granting  new  trials  generally,  in  issues  out  of 
chancery,  and  those  governing  the  granting  of  new  trials  in 
common  law  suits  differ  somewhat.  See  Barker  v.  Ray,  2 
Russ.  R.  p.  63;  3d  English  Law  and  Ch.  R.  p.  31;  Tompkirrs 
Ex'rv.  Sfepheihs  et  uL,  10  W.  Va.  p.  150;  Ileadw  Head,  1  Sim. 
and  St.  156;  1  Eng.  and  Ch.  R.  p.  74;  Apthorpe  v.  ComMock, 
2  Paige  R.  487;  Heimj  v.  Dnrh,  7  AV.  Va.  720. 

But  in  the  trying  of  this  particular  issue  in  this  case  of 
derkmt  vel  non,  the  rule  which  governs  a  common  law  court 
in  granting  new  trials  prevails,  and  that  rule  is,  that  in  re- 
viewing the  action  of  the  court  below  when  the  evidence  is 
all  parol  evidence,  and  it  is  conflicting,  the  appellate  court 
will  reject  all  the  evidence  of  the  exceptor,  which  is  in  con- 
flict with  the  other  party ;  and  upon  the  evidence  of  the  appellee 
giving  it  fiill  force  and  effect  and  that  of  the  appellant  not 
in  conflict  with  it,  the  case  is  in  favor  of  the  appellee, 
the  verdict  of  the  jury  and  the  decree  based  upon  it  will  be 
approved  and  affirmed.  See  Lambert  v.  Cooper's  Ex'ors,  29 
Gratt.  61;  Webb  v.  Dye,  18  W.  Va.  p.  376.  See  also  Nichol- 
as v.  Kirskner,  20  W.  Va.  p.  251.  That  the  same  principles 
prevail  in  the  granting  of  new  trials  when  the  evidence  is 
conflicting,  appears  from  the  following  West  Virginia  cases : 
Seib)*ighi  v.  State,  2  W.  Va.  591 ;  Neu%i  v.  Beard  et  al,  0 
W.  Va.  110;  Gaus  v.  Karnmer,  9  W.  Va.  64;  Tracy  v.  Cloyd, 
low.  Va.  19;  Mille}*  v.  Imurame  Co.,  12  W.  V^a.  116;  Nease  v. 
Chpehart,  15  W.  Va.  299,  and  Shefef  nx.  v.  The  City  of  Hmt- 
iiiffton,  16  W.  V"a.  308. 

Upon  these  principles  this  Court  can  not  in  this  cafie  set 
aside  the  verdict  of  the  jury,  nor  would  it  have  done  so  had 
the  verdict  been  in  favor  of  the  will.  It  was  a  case  peculiarly 
appropriate  for  the  determination  of  a  jury,  depending  largely 
on  the  credibilitv  of  the  witnesses.     Our  conclusion  therefore 
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is,  that  the  decree  of  November  1,  1879,  la  not  erroneous  in 
so  far  as  the  court  expressed  the  opinion,  that  the  plaintiflB 
were  entitled  to  the  relief  prayed  for,  in  so  far  as  they  a«k 
the  setting  aside  of  the  paper  writing  purporting  to  be  the 
last  will  and  testament  of  John  J.  Weaver,  deceased,  pro- 
bated by  the  county  court  of  Mason  county,  on  the  24th  of 
Januaiy,  1876;  and  so  far  as  it  adjudged,  that  it  was  not 
and  is  not,  nor  was  nor  is  any  part  thereof  the  will  of  John 
J.  Weaver,  deceased ;  and  so  far  as  it  set  aside  and  annulled 
the  said  order,  probating  said  paper  as  the  last  will  and  testa- 
ment of  John  J.  Weaver. 

But  after  doing  this,  the  court  proceeded  at  the  request  oi 
the  plaintiffs,  in  order  give  them  an  opportunity  in  this  suit 
of  setting  up  and  establishing  the  will,  alleged  in  their  bill 
to  have  been  made  and  published  in  1868,  and  alleged  to 
have  been  lost  or  destroyed,  to  remand  this  cause  to  rules 
with  leave  for  the  plaintiffs  to  amend  their  bill,  by  making 
the  heirs  at  law  o^  John  J.  Weaver,  defendants  thereto,  and 
with  leave  to  have  the  process  issued  and  served  upon  them 
to  answ^er  said  bill  as  amended. 

This  decree  must  therefore  be  amended  bv  this  Court,  hv 
striking  out  this  portion  of  it,  and  in  lieu  thereof  adjudging, 
that  the  defendants  in  the  court  below  pay  to  the  plaintiffs  in 
the  court  below  their  costs  in  the  circuit  court  expended,  and 
providing,  that  this- decree  shall  in  no  manner  prejudice  the 
plaintiffs  or  any  of  them  in  any  suit  or  proceeding  of  any 
sort,  which  they  may  be  advised  to  institute  to  have  the  will 
alleged  to  have  been  executed  in  1868,  either  probated  or 
established  in  a  court  of  equity.  And  this  decree  being  thus 
corrected,  must  be  affirmed  by  this  Court,  and  the  appellees 
must  recover  of  the  appellants  their  costs  in  this  Court  ex- 
pended and  thirty  dollars  damages,  and  this  decree  must  be 
certified  to  the  circuit  court  of  Mason  county. 

Judges  IIaymond  and  Johnson  Concurred. 

Decree  Corrected  and  Affirmed. 


Digiti 


zed  by  Google 


Dec,  1882.]  Bryan  v.  Willard.  65 


WHEELING.  21   65 

aO    487 
39_444 

Bryan  et  al.  v.  Willard  et  al  |  «  « 

Submitted  August  15, 1882— Decided  December  2,  1882. 

L  Under  the  act  of  June  1788,  authorizing  the  Governor  to  issue 
grants  with  reservations  of  prior  claims  included  within  the 
boundaries  thereof,  the  reservations  in  such  grants,  under  said 
act,  exclude  from  their  operation  all  lands  held  by  prior  claim- 
ants at  the  dates  of  the  surveys  on  which  such  grants  are 
founded,  within  the  exterior  boundaries  of  the  grants,  whether 
the  title  was  only  inchoate  or  had  been  perfected  by  grants. 
(p.  72.) 

2.  Under  an  inclusive  grant,  issued  by  virtue  of  said  act,  containing 
a  general  reservation  of  a  specified  quantity  of  land  for  prior 
claimants,  the  grantee  acquires  no  title  whatever  to  the  land  so 
reserved.  And  in  such  case,  if  the  title  of  any  such  prior  claim- 
ant becomes  forfeited  for  non-entry  or  for  the  non-payment  of 
taxes,  the  title  thus  forfeited  will  not  vest  in  such  inclusive 
grantee  under  the  act  of  March  22,  1842.    (p.  74.) 

Writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
county  of  Kanawha  rendered  on  the  8th  day  of  July,  1881, 
in  an  action  of  ejectment  in  said  court  then  pending,  where- 
in Joseph  Bryan  and  others  were  plaintiffs,  and  John  Wil- 
lard and  others  were  defendants,  allowed  upon  the  petition 
of  8aid  plaintiffs. 

Hon.  F.  A.  Guthrie,  judge  of  the  seventh  judicial  circuit, 
rendered  the  judgment  complained  of. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

WiUiam  II.  Hogenian  for  plaintiffs  in  error. 

Willumi  A.  Quarrier  for  defendants  in  error. 

1.  A  junior  inclusive  grant  confers. no  title  to  the  grantee 
to  the  land  of  prior  claimants  inside  the  boundaries  of  the 
junior  grant,  a.  Whether  the  title  ot  the  claimant  be  evi- 
denced by  entrj',  survey  or  grant,  b.  Or  whether  the  ex- 
clusion and  reservation  contained  be  specific,  (by  names  and 
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quantities,)  or  general,  (without  names  and  by  aggregating 
quantity.) 

2.  The  reservation  and  exclusion  does  not  depend  upon 
the  act  or  intent  of  the  8ur\'eyor,  junior  grantee,  register  or 
governor,  or  the  words  of  the  junior  grant,  but  results  from 
the  act  ot  2d  June,  1788. 

3.  If  the  title  of  the  senior  claimant  be  forfeited  for  non- 
entry  or  for  non-payment,  the  junior  inclusive  grant  can  not 
take  the  forfeited  title. 

4.  A  person  claiming  a  forfeited  title  under  the  act  of  22d 
March,  1842,  must  show,  and  the  burden  is  upon  him  to 
show,  that  he  is  in  a  condition  to  take  the  forfeited  title. 

5.  Whenever  it  appears  that  there  is  a  junior  inclusive 
survey,  with  a  general  reservation  for  prior  claims,  and  it 
appears  that  the  claim  is  prior  and  wholly  or  in  part  inside 
of  the  junior  grant,  this  is  sufficient,  no  other  proof  is  re- 
quired. No  title  good  or  bad  is  granted  to  the  j  unior  grantee 
to  the  land  included  in  the  prior  claim. 

5  Pet.  81 ;  14  Wall.  120 ;  3  W.  Va.,  212 ;  10  W.  Va.  387; 
4  liand.,  365;  6  Munf.,49;  30  Gratt.  582. 

Thomas  B.  Swann  and  Smith  ^  Knight  for  defendants  in 
error  cite  the  same  authorities  iis  above. 

Snyder,  Judge,  announced  the  opinion  of  the  Couil;: 

This  was  an  action  of  ejectment  brought  in  the  circuit 
court  of  Kanawha  county,  on  November  5, 1877,  to  recover 
five  thousand  acres  of  land  situate  in  said  county.  The  de- 
fendants disclaimed  title  to  all  of  said  land  except  about  one 
thousand  one  hundred  acres.  An  issue  was  joined  on  the 
plea  of  not  guilty  and  tried  by  a  jury  which  resulted  in  a 
verdict  for  tlie  defendants.  The  court,  on  July  2,  1881,  gave 
judgment  for  defendants  on  said  verdict.  On  the  trial  the 
plaintif&  and  defendants  each  requested  an  instruction  to  the 
jury.  The  court  refused  the  instruction  of  the  plaintiffs  and 
gave  that  of  the  defendants  to  the  jury,  and  the  plaintiffs  ex- 
cepted. The  plaintiffs'  bill  of  exceptions  shows  tlie  case  to 
be,  substantially,  as  follows : 

On  the  24th  day  of  August,  1794,  Albert  Gallatin  and 
Savary  de  Valcoulon,  according  to  an  entry  previously  made 
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by  them,  caused  a  survey  to  be  made  of  two  thousand  acres 
of  land  situate  on  the  southwest  side  of  the  Kanawha  river 
in  Kanawha  county,  and  a  grant  issued  to  them  for  said 
land,  so  entered  and  surveyed,  on  the  22d  day  of  July,  1795. 
This  tract  of  land,  having  become  forfeited  for  the  failure  of 
the  owners  to  have  the  same  entered  on  the  books  of  the 
commissioner  of  the  revenue  and  pay  the  taxes  thereon, 
was  sold  by  the  commissioner  of  delinquent  and  forfeited 
lands,  by  proceedings  had  under  the  acts  of  March  30,  1837, 
and  March  15,  1838,  providing  for  the  sale  of  delinquent 
and  forfeited  lands  under  orders  and  decrees  of  courts.  The 
said  sale  was  confinned  and  deeds  executed  to  the  purchasers. 
By  a  series  of  conveyances  the  title  to  the  land  thus  sold, 
to  the  extent  of  the  one  thousand  one  hundred  acres  now 
in  controversy,  became  vested  in  the  defendants  in  this  action 
and  this  constitutes  their  paper  title  to  said  land. 

On  the  24th  day  of  October,  1794,  and  January  25,  1795, 
William  Wilson  made  entries  for  eighty-five  thousand  six 
hundred  acres  of  land  on  the  southwest  side  of  Kanawha  river 
in  said  county,  and  on  April  14, 1795,  caused  a  survey  thereof 
to  be  made  and  on  the  1st  day  of  January,  1796,  a  grant  issued 
to  Benjamin  Martin  assignee  of  said  Wilson  for  said  land. 
This  is  what  is  known  as  an  inclusive  survey  and  the  grant 
contains  this  reservation :  "  But  it  is  always  to  be  understood 
tliat  the  survey  upon  whicli  this  grant  was  founded  includes 
six  thousand  seven  hundred  and  eighty-six  acres  of  prior 
claims  (exclusive  of  the  above  quantity  of  eighty-five  thou- 
sand six  hundred  acres)  which  having  a  preference  by  law  to 
the  warrants  and  rights  upon  which  this  grant  is  founded, 
liberty  is  reserved  that  the  same  shall  be  firm  and  valid  and 
may  be  carried  into  grant  or  grants,  and  this  grant  shall  be 
no  bar  either  in  law^  or  equity  to  the  confirmation  of  the 
title  or  titles  to  the  same,  as  before  mentioned  and  reserved, 
with  its  appurtenances,"  &c. 

By  sundry  conveyances  all  the  title  acquired  by  Martin 
under  said  grant  and  whatever  title,  if  any,  enured  to  said 
title  by  the  forfeiture  of  the  Gallatin  title  to  the  aforesaid 
two  thousand  acres,  in  and  to  the  said  eighty-five  thousand 
six  hundred  acres  of  land,  to  the  extent  of  the  five  thousand 
acres  in  the  plaintifts'  declaration  mentioned,  became  vested 
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in  the  plaiiitifFs  before,  and  was  owned  by  them  at  the  time 
this  action  was  instituted,  and  this  constitutes  the  plaintiffs' 
title  to  said  land. 

The  location  and  identity  of  the  lands  embraced  in  the 
respective  grants  aforesaid  are  agreed  in  the  record,  and  the 
exterior  boundaries  of  each  covers  and  includes  the  land  in 
controversy.  The  Wilson  survey  calls  for  the  upper  ba<5k 
corner  of  the  Gallatin  survey  and  two  of  the  exterior  lines 
of  the  Wilson  run  inside  ot  the  boundary  of  the  Gallatin 
and  thus  is  formed  an  interlock  of  about  one  thousand  one 
hundred  acres  w^hich  is  the  land  in  controvei'sy  in  this  action 
in  this  Court.  There  was  evidence  tending  to  prove  that  the 
defendants  and  those  under  whom  they  claim  had  been  in 
the  actual  adversary  possession  of  the  said  one  thousand  one 
hundred  acres  for  a  period  of  time  beyond  that  prescribed 
as  a  bar  by  the  statute  of  limitations.  But  there  was  no  evi- 
dence that  the  plaintiffs  had  ever  been  in  the  actual  posses- 
sion of  any  pail;  of  the  land  in  their  declaration  mentioned. 
It  was  shown  that  the  plaintiffs  had  paid  the  taxes  on  the 
lands  in  said  Wilson  survey  up  to  and  including  the  year 
1842,  and  that  the  title  to  the  Gallatin  survey  had  become 
forfeited  for  non-entry  and  the  non-payment  of  taxes  thereon 
prior  to  the  said  year  1842.  Thereupon  the  i)laintifrs  moved 
the  court  to  instruct  the  jury  iis  follows: 

"The  court-  instructs  the  jury  that  inasmuch  as  it  is  a  con- 
ceded fact  in  this  action  that  the  Gallatin  survey  of  two 
thousand  acres,  which  hiis  been  given  in  evidence  by  the 
defendants,  was  at  the  date  of  the  passage  of  the  act  ot 
March  22,  1842,  concerning  delinquent  and  forfeited  lands, 
forfeit-ed  to  the  commonwealth  for  the  non-payment  of  taxes 
due  thereon,  or  for  the  failure  of  the  owners  to  cause  the 
same  to  be  entered  on  the  books  of  the  commissioner  of  the 
proper  counties  and  have  the  same  charged  with  taxes  accord- 
ing to  law^,  that  the  said  survey  then  was,  by  reason  of  said 
forfeiture,  vested  in  the  commonwealth;  and  if  the  jury  find 
from  the  evidence  that  the  William  Wilson  survey  of  eighty- 
five  thousand  six  hundred  acres  and  the  grant  thereunder 
given  in  evidence  by  the  plaintiffs,  and  under  which  they 
claim,  included  any  part  of  the  land  embraced  ^vithin  the 
boundary  of  the  said  forfeited  survey,  and  that  the  persons 
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having  just  title  or  claim  to  said  Wilson  survey  at  the  passage 
of  the  act  aforesaid  shall  have  paid  all  taxes  duly  assessed 
and  charged  against  them,  and  all  taxes  that  ought  to  have 
been  assessed  or  charged  thereon  from  the  time  they  acquired 
title  thereto,  theji,  by  virtue  of  the  said  act  of  March  22, 
1842,  that  portion  of  the  forfeited  survey  embraced  within 
the  boundary  of  the  Wilson  survey  which  had  become  and 
was  vested  in  the  commonwealth,  became  absolutely  trans- 
ferred to  and  vested  in  the  said  persons  having  such  title  and 
claim  to  said  Wilson  survey,  except  so  far  as  any  persons 
made  bona  fide  claim  to  any  part  of  said  land  by  title,  legal 
or  ecpiitable,  derived  from  the  commonwealth,  and  on  which 
the  taxes  had  been  fully  ])aid  up  according  to  law." 

To  the  giving  of  which  instruction  the  defendants  ob- 
jected, and  in  lieu  thereof  the  defendants  asked  the  court  to 
instruct  the  jury  as  follows,  to-wit : 

"Kthe  jury  find  from  tlie  evidence  that  the  grant  to  Gal- 
latin and  Savary  under  which  the  defendants  claim  is  older 
than  the  grant  to  Martin  under  which  the  plaintiffs  claim, 
and  that  the  Gallatin  and  Savary  grant  is  founded  on  an 
older  entry  and  survey  than  the  entry  and  survey  upon 
which  the  Martin  grant  is  founded,  and  that  any  portion  of 
tlie  land  in  controversy  is  included  within  the  calls  of  each 
of  said  grants,  then  the  jury  should  find  under  the  evidence 
in  this  cause  that  the  land  embraced  in  the  said  grant  to  Gal- 
latin and  Savary  was  excluded  from  the  grant  to  Martin  by 
the  terms  of  the  Martin  grant,  and  Martin  acquired  no  title 
thereto  by  his  grant,  and  in  that  event  the  jury  should  find 
for  the  defendants  as  to  all  of  the  lands  claimed  in  the  plain- 
tiffi'  declaration  inside  of  the  said  Gallatin  and  Savary 
grant" 

To  the  giving  of  which  instruction  the  plaintiffs  objected, 
and  the  said  objections  of  the  defendants  and  plaintiffs  re- 
spectively being  argued  and  considered,  the  court  was  of 
opinion  to  and  did  accordingly  sustain  defendant's  objections 
to  plaintiffs'  aforesaid  instruction,  and  did  overrule  plaintiffs' 
objection  to  defendants'  instruction;  and  thereupon  the 
court  refiised  to  instruct  the  jury  as  requested  by  plaintiffs, 
but  did  instruct  the  jury  as  requested  by  defendants. 

If  the  court  properly  gave  the  instruction  asked  for  by  the 
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defendants,  it  follows,  inevitably,  that  it  did  not  err  in  refus- 
ing the  instruction  requested  by  the  plaintiffs,  because  the 
one  is  simply  the  converse  of  the  other.  The  whole  ques- 
tion, then,  presented  to  this  Court  is,  whether  or  not  the  cir- 
cuit court  erred  in  granting  the  defendants'  said  instruction. 

The  entry,  survey  and  grant  of  the  Gallatin  survey  are 
each  prior  in  date  to  the  entry,  survey  and  grant  of  the  Wil- 
son survey,  and  being  prior  in  time  they  vested  in  Gallatin 
the  title  to  the  one  thousand  one  hundred  acres  in  the  inter- 
lock and  no  title  thereto,  then  vested  under  the  Wilson 
grant;  consequently,  if  those  claiming  under  the  Wilson 
title  ever  acquired  any  title  to  the  said  one  thousand  one 
hundred  acres,  they  must  have  acquired  it  under  the  third 
section  of  the  act  of  March  22,  1842,  which  is  as  follows: 

"3.  And  be  it  farther  enacted^  That  all  right,  title  and  inter- 
est, which  shall  be  vested  in  the  commonwealth  in  any  lands 
or  lots  lying  west  of  the  Allegheny  mountains,  by  reason  of 
the  non-payment  of  the  taxes  heretofore  due  thereon,  or 
which  may  become  due  on  or  before  the  first  day  of  Januarj^ 
next,  or  of  the  failure  of  the  owner  or  owners  thereof  to 
cause  the  same  to  be  entered  on  the  books  of  the  commis- 
sioner of  the  proper  counties,  and  have  the  same  charged 
with  taxes  according  to  law,  by  virtue  of  the  provisions  of 
the  several  acts  of  assembly  heretofore  enacted  in  reference 
to  delinquent  and  omitted  lands  shall  be,  and  the  same  are 
hereby  absolutely  transferred  to,  and  vested  in  any  person  or 
persons,  (other  than  those  for  whose  default  the  same  may 
have  been  forfeited,  their  heirs  or  devisees,)  for  so  much  as 
such  person  or  persons  may  have  just  title  or  claim  to,  legal 
or  equitable,  claimed,  held  or  derived  from  or  under  any 
grant  of  the  commonwealth,  bearing  date  previous  to  the  let 
day  of  January,  1843,  who  shall  have  discharged  all  taxes 
duly  assessed  and  charged  against  him  or  them  upon  such 
lands,  and  all  taxes  that  ought  to  have  been  assessed  or 
charged  thereon,  from  the  time  he,  she  or  they  acquired  title 
thereto,  whether  legal  or  equitable:  Provided:  That  nothing 
in  this  section  contained,  shall  be  construed  to  impair  the 
right  or  title  of  any  person  or  persons,  who  shall  bona.  Ude 
claim  said  land  by  title,  legal  or  equitable,  derived  from  the 
commonwealth,  on  which  the  taxes  have  been  ftilly  paid  up 
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according  to  law,  but  in  all  Buch  case8  the  parties  shall  be  left 
to  the  strength  of  their  titles  respectively." 

It  will  be  seen  that  the  benefit  of  the  forfeited  title  is  only 
transferred  "for  so  much  as  such  person  or  persons  may 
have  just  title  or  claim  to,  legal  or  equitiible  claimed,  held  or 
derived  for  or  under  any  grant  of  the  commonwealth  bear- 
ing date  pre\dou8  to  1st  day  of  January,  1843." 

It  is  conceded  that  the  Gallatin  title  became  forfeited  for 
the  non-payment  of  the  taxes  thereon  prior  to  the  Ist  day  of 
January,  1843.  It  is,  also,  conceded  that  the  Wilson  grant  is 
dated  anterior  to  said  date,  that  all  the  taxes  chargeable 
thereon  were  paid  and  the  land  in  controversy  is  embraced 
within  the  interior  boundaries  of  said  grant.  In  other 
words,  it  is  conceded  that,  if  Wilson  acquired  title  to  the 
ftaid  one  thousand  one  hundred  acres  of  land  by  his  grant, 
subject  to  the  elder  title  of  Gallatin,  then,  by  the  forfeiture  of 
the  Gallatin  title  he  became  vested  with  the  title  by  virtue  of 
said  act  of  March  22,  1842.  The  only  question  then  to  be 
determined  is,  did  the  Wilson  grant  pass  to  the  grantee 
therein  any  title  whatever  to  the  said  one  thousand  one  hun- 
dred acres?  The  said  grant  was  issued  under  the  act  of 
June,  1788 — 2  Rev.  Code  434 — which  is  as  follows: 

"Whereas,  Sundry  surveys  have  been  made  in  different 
parts  of  this  commonwealth,  which  include  in  the  general 
courses  thereof,  sundry  smaller  tracts  of  prior  claimants,  and 
which  in  the  certificates  granted  by  the  surveyors  of  the 
respective  counties  are  reserved  to  such  claimants;  and  the 
Governor  or  chief  magistrate  is  not  authorized  by  law  to  issue 
grants  upon  such  certificates  of  surveys ;  for  remedy  whereof, 

"  1.  Be  it  enacted  by  the  General  Assembly  ^  That  it  shall  and 
may  be  lawful  tor  the  Governor  to  issue  grants  with  reserva- 
tions of  claims  to  lands  included  within  such  survey,  any- 
thing in  any  law  to  the  contrary  notwithstanding." 

This  act  recites  in  terms  that  prior  to  its  passage  the  Gover- 
nor was  "not  authorized  by  law  to  issue  grants,"  which  in- 
cluded "  in  the  general  courses  thereof,  sundry  smaller  tracts 
of  prior  claimants."  It  is  evident,  therefore,  that  it  was  not 
the  intention  of  the  Legislature  by  said  act  to  pass  to  the 
grantee  of  an  inchisive  grant  any  title  to  the  lands  of  prior 
claimants  embraced  within  its  exterior  boundaries.     This  in- 
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tention  is  carried  into,  and  made  manifest  by,  the  form  of 
the  grants  issued  under  said  act.  The  very  contract  under 
which  the  grantee  asserts  his  claim  and  title  expressly  and  in 
positive  terms  states  that  the  prior  claims  have  preference  by 
law  to  the  rights  conferred  by  this  grant  and  that  the  said 
rights  of  prior  claimants  are  reserved  and  shall  be  firm  and 
valid  against  tliis  grant.  It  has  been  uniformly  held  by  the 
courts  of  Virginia  and  this  State  as  well  as  by  the  Supreme 
Court  of  the  United  States  and  the  courts  of  Kentucky  that 
grants  issued  under  this  act  pass  no  title  whatever  to  the 
lands  excluded  and  excepted  therefrom  for  prior  claims. 

In  Hopkins  v.  Ward^  the  court  says:  "The  court  is  of 
opinion,  that  under  the  terms  of  the  patent  in  this  case,  the 
grantee  was  entitled  to  all  the  land  contained  within  the 
metes  and  bounds  thereof,  subject^  however,  to  the  reservations 
in  said  patent  contained."     6  Munf.  40. 

The  syllabus  in  Nichols  v.  Covey,  4  Rand.  365  is,  "  Where 
a  patent  is  issued  in  pursuance  of  the  act  of  1788,  which  in- 
cludes in  its  general  courses,  a  prior  claim,  it  does  not  pass  to 
the  patentee  the  title  of  the  commomrealth  in  and  to  the  lands  cov- 
ered by  such  prior  claim,  subject  only  to  the  title,  whatever  it  may 
be,  in  the  prior  chmnant ;  but,  if  that  title  is  only  a  prior  entry, 
and  becomes  vacated  by  neglect  to  survey  and  return  the 
plat,  any  one  may  lay  a  warrant  on  the  same,  as  in  other 
cases  of  vacant  and  unappropriated  lands."  This  syllabus  is 
adopted  and  the  principles  contained  therein  are  approved 
and  applied  by  this  Court  in  Patrick  v.  Dryden,  10  W.  Va, 
387. 

In  Armstrong  v.  Morrill,  Judge  Clifford  in  deliverying  the 
opinion  of  the  court  says :  "  Where  the  exterior  boundaries 
of  a  survey  under  that  law,  (the  act  of  1788,)  upon  which 
a  patent  is  founded  includes  tracts  belonging  to  prior  claim- 
ants, the  patentee  cannot  in  such  a  case  recover  in  ejectment 
without  showing  that  the  tract  claimed  by  the  defendant  is 
not  within  the  bounds  of  the  excluded  claims,  which  is  a 
direct  authority  that  the  reserved  lands  in  a  case  like  tlie 
present  did  not  pass  to  the  patantee."  14  Wal.  143;  see  also 
Madison  v.  Oivens,  6  Litt.  Select  Cas.  281 ;  Scott  v.  HatliffCy 
5  Pet.  81 ;  and  Trotter  v.  Newton,  30  GratL  582-89. 

In  Armstrong  v.  Morrill,  supra,  it  was  also,  held  that,  under 
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the  act  of  Virginia  of  June,  1788,  authorizing  the  Governor 
to  issue  grants  with  reservation  of  claims  to  lands  included 
within  surveys  then  made,  the  reservation  in  patents  granted 
under  the  act  excludes  from  the  operation  of  the  patent  all 
lands  held  by  prior  claimants  at  the  date  of  the  survey,  with- 
in the  exterior  boundary  of  the  patent,  whether  (he  tith  Wiia 
onlg  inchfKite  or  had  been  perfected  by  grants. 

The  principle  announced  in  these  authorities,  I  think, 
fully  disposes  of  the  case  at  bar.  The  facts  show  that  the 
Gallatin  entry,  survey  and  grant  were  prior  in  time  each  to 
the  entry,  survey  and  grant  of  Wilson,  and  that  a  portion  of 
the  lands  embraced  in  the  Gallatin  grant,  the  one  thousand 
one  hundred  acres  in  controversy,  lie  within  the  exterior 
l)oundaries  of  the  Wilson  survey.  The  Wilson  expressly  ex- 
cepts from  its  grant  six  thousand  seven  hundred  and  eighty- 
six  acres  for  prior  claims.  The  Gallatin  was  certainly  a 
prior  claim  and  it  is,  to  the  extent  of  one  thousand  one  hun- 
dred acres,  within  the  Wilson  survey.  The  Wilson  excepts 
for  such  prior  claims  six  thousand  seven  hundred  and  eighty- 
six  acres;  and  there  is  no  evidence  whatever  that  this  one 
one  tliousand  one  hundred  acres  is  not  excepted,  nor  that 
there  are  any  other  prior  claims  witliin  said  survey. 

It  is,  however,  claimed  by  the  plaintiffs  in  error  that  inas- 
much as  they  have  shown  that  the  exterior  boundaries  of  the 
Wilson  survey  include  the  land  in  controversy,  the  burden  is 
on  the  defendants,  who  claim  that  the  Gallatin  survey  was 
reserved  and  excepted,  to  prove  that  the  Gallatin  was  in  fact 
excepted.  If  it  is  intended  by  this  claim  to  assert,  that  the 
defendants  must  show  affirmatively  that  it  was  the  intention 
or  caprice  of  the  surveyor  or  Wilson,  at  the  time  the  Wilson 
survey  was  made,  to  except  this  particular  one  thousand  one 
hundred  acres  of  land,  the  claim  is  not  sustained  by  law  or 
reason;  but  it  it  is  simply  intended  to  assert  that  the  defend- 
ants shall  prove  that  the  Gallatin  survey  and  entry  were 
prior  in  time  and  cover  the  one  thousand  one  hundred  acres, 
the  answer  is,  that  they  have  done  this  to  the  satisfaction  of 
the  jury;  because  the  instruction  submitted  these  facts  to  the 
jury  and  they  found  them  for  the  defendants. 

In  Hopkins  v.  Wardj  where  a  grant  had  issued  to  Hopkins 

under  the  act  of  1788  for  seventy  thousand  two  hundred  and 
10 
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two  acres,  dated  July  2,  1796,  which  contained  a  reservation 
of  forty-two  thousand  acres  for  i)rior  chiims,  the  court  held, 
that  Hopkins,  the  plaintiff,  was  "entitled  to  recover  in  eject- 
ment all  the  land  within  the  metes  and  bounds  of  his  grant, 
except  such  as  the  defemlauts  viight  show  themselves  entitled  to 
und(r  said  reservation.^'  In  this  case  the  defendants  failed  to 
show  any  prior  claim  ^  whatever,  to  any  part  of  the  land 
included  within  the  metes  and  l)ounds  of  the  Hopkins  grant. 
The  defendants  in  the  case  at  bar  do  show  such  prior  claim 
and  thus  bring  themselves  within  the  decision  in  Hopkins  v. 
Ward. 

The  principles  announced  iis  well  as  the  reasons  given  in 
the  more  recent  and  better  considered  cases  before  cited,  it 
seems  to  me,  very  much  restrict,  if  they  do  not  overrule,  the 
doctrine  laid  down  in  the  case  of  Hopkins  v.  Ward.  The 
doctrine  of  the  more  recent  cases  seems  to  be,  that,  inasmuch 
as  the  grantee  of  an  inclusive  grant  acquired,  by  the  terms 
of  his  grant  and  the  law,  no  title  whatever  to  the  land  therein 
reserved  and  excepted  tor  prior  claims,  such  grantee,  or  those 
claiming  under  him,  ought  not  in  ejectment  to  recover  any 
more  land  than  the  quantitj' granted  to  him.  That  being  all 
he  purchased  and  paid  for  and  all  that  he  has  entered  on 
the  assessor's  books  and  pays  taxes  for.  The  residman^  if 
not  carried  into  grant  by  prior  claimants,  or  if,  in  fact  no 
such  claimants  ever  existed,  as  is  frequently  the  case,  remam- 
ing  in  the  commonwealth  subject  to  grant  as  any  other  un- 
appropriated lands.  If,  therefore,  such  grantee  is  not  per- 
mitted to  recover  more  than  the  quantity  actually  granted  to 
him,  it  necessarily  follows,  that  he  can  not  recover  trom  a 
defendant,  claiming  within  the  exterior  boundaries  of  his 
grant,  without  showing  that  such  defendant  is  occupying 
land  granted  to  him ;  and  in  order  to  do  this,  he  is  compelled 
to  locate  his  land  to  ascertain  whether  or  not  the  defendant 
is  occupying  any  part  of  it  or  whether  he  is  on  the  reserved 
land  not  granted  to  him. 

In  Hopkins  v.  Ward^  the  court  says:  "That  under  the 
terms  of  the  patent  exhibited  in  this  case,  the  grantee  was  efi- 
titled  to  recover  all  the  land  contained  within  the  metes  and 
bounds  thereof,  subject y  however,  to  the  reservations  in  said  pat- 
ent contained.^'     The  language  here  used  would  seem  to  indi- 
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that  it:  Arvas  the  opinion  of  the  court,  that  the  grantee 
took  all  tVie  land  emhraced  in  the  grant  subject  only  to  tlie 
nghtfi  of  t\ie  prior  claimants,  if  any,  and  if  none,  he  was  en- 
titled aA)8o\utely  to  the  land.  If  this  was  the  decision  in  that 
riu^i  then,  tlio  subsequent  decisions  of  Nichols  v.  Corey  and 
Palrk'k  v.  lyryden  expressly  overrule  it;  hecause  in  those 
cases  the  courts  decided,  that  the  grant  does  not  pass  the  title 
of  the  reserved  lands  to  the  grantee  ^'subject  only^^  to  the 
prior  claims,  hut,  on  the  contrary,  no  title  whatever  to  the 
reserved  land  passed  under  the  grant  But  as  the  question 
liere  suggested  does  not  properly  arise  in  the  case  under  con- 
sideration, it  is  not  intended  to  decide  whether  the  apparent 
doctrine  announced  in  Hopkins  v.  Ward^  luis  been  disap- 
proved, qualified  or  overruled  by  the  subsequent  cases;  or 
whether  or  not  that  case  is  now  law  in  this  State,  and  if  the 
law,  what  is  its  proper  construction  and  eifect.  These  ques- 
tions are  not  now  before  us  and  are  not  decided. 

The  plaintifls  in  the  case  at  bar  claimed  title  under  a 
grant  within  the  boundaries  of  which  six  thousand  seven 
hundred  and  eighty-six  acres  are  excepted  for  prior  claims, 
to  this  excepted  land  the  said  grant  passed  no  title  whatever; 
the  defendants  claimed,  and  the  jury  has  found,  that  the  one 
thousand  one  hundred  acres  in  controversy,  was  a  prior 
claim  lying  within  the  boundaries  of  the  plaintiffs'  grant ; 
consequently,  the  one  thousand  one  hundred  acres  was  a 
part  of  the  excepted  land  and  no  title  passed  under  the 
plaintiffs'  grant  to  it.  And  the  plaintiffs,  having  never  had 
any  "just  claim  legal  or  equitable"  to  any  part  of  said  one 
thousand  one  hundred  acres,  **held  or  derived  from  or  imder 
any  grant  of  the  commonwealth,"  they,  or  those  under  whom 
they  claim,  were  not  in  a  position  to  take  the  forfeited  title  of 
the  Gallatin  survey  under  the  act  of  March  22,  1842,  and 
the  court  properly  so  instructed  the  jury. 

For  these  reasons  lam  of  opinion,  that  the  judgment  of  the 
circuit  court  be  affirmed  with  costs  to  the  defendants  in  error 
and  thirty  dollars  damages. 

Tbe  Other  Judges  Concurred. 

Judgment  Affirmed, 
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-M-^'  WHEELING. 


Reinhardt,  Ex'r.,  r.  Reinhardt  ct  al 
Submitted  June  9,  1882— Decided  r)eceinl)er  2,  1882. 

1.  Section  7  of  chapter  86  of  the  Code,  confers  upon  the  personal 

representative  of  a  decedent  the  right  to  bring  a  suit  in  eiiuity, 
a8  in  said  section  i>rovided,  either  before  or  after  the  expiration 
of  six  months  from  his  qualification  ;  but  he  cannot  bring  such 
suit  after  six  montlis,  if  any  creditor  lias,  before  sucli  represen- 
tative commences  iiis  suit,  filed  a  ci-editor^s  bill  as  provided  for 
in  said  section,     (p.  79.) 

2.  A  husband  conveys  real  estate  to  a  trustee  to  secure  the  payment 

of  a  debt  and  tlie  wife  unit-es  in  such  conveyance ;  after  the 
death  of  her  husband,  a  creditor's  bill  is  filed  to  subject  the  real 
estate  of  said  husband  to  the  })ayment  of  his  debts  and  the  said 
trust  property  is  sohi  under  a  decree  in  said  suit.    Held  : 
The  widow  is  not  entitled  to  dower  in  the  projx^rty  so  conveyed 
or  the  proceeds  thercH)f,  unless  there  is  a  surplus  after  pay- 
ing said  trust  debt  and  such  costs  as  are  properly  charge- 
able to  the  fund  arising  from  the  sale  of  the  property  so 
conveyed,     (p.  8().) 

3.  A  husband  dies  seized  of  real  estate  and  owing  debts  exceeding 

the  value  of  all  his  estate,  personal  and  real,  leaving  a  widow 
and  infant  children.  The  widow  as  guardian  of  said  children 
files  a  declaration  of  homestead  on  a  part  of  said  real  estate  after 
the  death  of  the  husband .    Held  : 

That  the  widow  and  children  took  said  real  estate  subject  to  the 
liens  and  equities  against  it  in  the  hands  of  the  husband, 
and  said  declaration  does  not  exempt  it,  or  any  part  of  it, 
from  the  debts  contracted  by  the  husband  and  due  from 
his  estate,    (p.  81.) 

Appeal  from  and.s«//>rr6Y'</m6' toadceree  of  the  circuit  court 
of  the  county  of  Ohio,  rendered  on  the  29th  day  of  Decem- 
ber, 1880,  in  a  cause  in  said  court  then  pending,  wherein 
Henry  Keinhardt's  executor  wa«  plaintift  and  Mary  Jane 
Reinhardt  and  others  were  defendants,  allowed  upon  the 
petition  of  the  said  Mary  Jane  Reinhardt. 

Hon.  Thayer  Melvin,  judge  of  the  first  judicial  circuit,  ren- 
dered the  decree  appealed  from. 

Snyder,  Judge,  furnishes  the  following  statement  of  the  case: 
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Henry  Reinhardt  departed  this  life  in  December,  1878, 
possessed  of  a  very  inconsiderable  personal  estate,  but  seized 
of  a  house  and  lot  on  Coal  street,  in  the  city  of  Wheeling, 
and  two  lots  of  land  on  Glenn's  run  in  Ohio  county,  one  of 
ten  and  the  other  of  about  nine  acres.  On  the  two  Glenn's 
nin  lots  he  in  his  lifetime  gave  a  trust  deed  to  secure  the 
payment  of  six  hundred  and  fifty-nine  dollars  and  twenty-five 
cents  w^th  interest  from  March  5, 1878,  which  was  recorded  on 
the  same  day  and  also  another  trust  deed  on  the  said  nine 
acres  to  secure  the  payment  of  a  note  of  six  hundred  and 
fifty  dollars,  dated  March  11, 1878,  with  interest  from  date  and 
payable  five  years  after  date.  This  deed  was  recorded  April 
1, 1878.  In  both  these  deeds  his  wife,  Mary  J.  Reinhardt, 
united  in  due  form.  The  aggregate  of  the  debts  due  from 
his  estate,  including  the  two  trust  debts  just  mentioned,  was 
about  two  thousand  two  hundred  dollars.  lie  left  a  widow 
the  said  Mary  J.  and  four  infant  children.  Ferdinand  Rein- 
hardt, the  holder  and  owner  of  said  two  trust  debts,  quali- 
fied as  his  executor,  and  on  October  31,  1879,  brought  this 
suit  in  his  own  right  and  as  such  executor  in  the  county  court 
of  Ohio  county  to  settle  his  testator's  estate,  ascertain  the 
amounts  and  priorities  of  the  debts  and  sell  the  real  estate 
to  pay  the  same,  making  the  saidvvidow,  infant  children  and 
creditors  of  the  testator  defendants  to  the  bill. 

The  widow  filed  her  answer,  stating  therein  that  slie  was 
entitled  to  dower  in  the  real  estate  of  her  huslmnd  and  that 
she  was  willing  and  desired  to  take  a  sum  in  gross  in  lieu  ot 
dower  in  kind;  that  she  had  been  api)ointed  guardian  for  the 
infant  children  of  her  husband,  and  for  herself  and  as  such 
guardian  had  recorded  in  the  clerk's  office  of  said  county,  on 
January  15,  1880,  a  declaration  and  claim  of  homestead  on 
said  house  and  lot  on  Coal  street  in  the  city  of  Wheeling, 
and  insisted  that  she  as  such  widow  and  guardian  was  enti- 
tled to  hold  the  same  exempt  from  the  debts  of  her  husband 
in  pursuance  of  article  6  section  48  of  the  Constitution  and  of 
chapter  193  of  the  Acts  of  1872-3  of  this  State.  The  infant 
defendants  by  their  guardian  at  litem  demurred  to,  and  also 
answered,  said  bill.  The  court  referred  the  cause  to  a  com- 
missioner to  settle  the  accounts  of  the  executor,  to  have  the 
creditors  convened,  the  debts  and  their  priorities  and  the 
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value  in  gross  of  the  widow's  dower  in  the  real  estate  of  the 
testator  ascertained.  The  commissioner  made  and  filed  his 
report,  showing  that  the  personal  estate  did  not  exceed  two 
hundred  dollars,  all  of  which  was  allowed  the  widow  as 
exempt  from  the  debts,  also  the  amounts  and  priorities  of  tlie 
debts,  and  stating  that  the  widow  was  entitled  to  68.638  per 
cent  of  the  one  third  of  the  proceeds  of  the  real  estate  in  lieu 
of  her  dower  after  deducting  the  taxes  and  liens  thereon  and 
a  proper  proportion  of  the  costs.  This  report  was  by  a  de- 
cree made  July  3,  1880,  confirmed  without  exception,  the 
demurrer  to  the  bill  overruled  and  a  sale  of  the  real  estate 
directed.  The  sale  was  made  by  a  commissioner,  on  August 
14,  1880,  and  he  filed  his  report  which  shows  that  the 
plaintiff  purchased  the  ten  and  nine  acre  lots  on  Glenn's  run 
— ^the  former  at  eight  hundred  dollars  and  the  latter  at  four 
hundred  and  twenty-five  dollars,  and  that  Henry  Bronson 
purchased  the  house  and  lot  in  Wheeling  at  eight  hundred 
dollars,  and  that  the  costs  of  sale  were  one  hundred  and 
twenty-eight  dollars.  The  defendant  Mary  J.  Reinhardt, 
widow,  excepted  to  said  report  and  the  confirmation  of  the 
sale,  first,  because  the  decree  of  sale  was  erroneous,  and  5^^- 
o/id,  because  the  homestead  claimed  in  her  answer  had  not 
been  set  apart  for  her  and  the  infant  children. 

The  court  by  its  decree,  nuule  Sept.  24,  1880,  overruled 
said  exceptions  and  confirmed  said  sale  and  report.;  and  after 
reciting  that  the  trust-liens,  with  three  fourths  of  the  costs  of 
suit  and  sale;  exceed  the  proceeds  of  sale  from  the  said  ten 
and  nine-acre  lots,  decided  the  widow  was  not  entitled  to  any 
dower  therein,  but  directed  that  she  be  paid  one  hundred 
and  sixty-seven  dollars  and  two  cents  in  lieu  of  her  dower 
in  the  Coal  street  house  and  lot,  that  being  68.538  per  cent, 
of  one  third  of  the  proceeds  of  the  said  house  and  lot  after 
deducting  the  taxes  thereon  for  1880  and  fifty-four  dollars 
and  sixteen  cents  being  the  one  fourth  of  the  expenses  of  sale 
and  costs  of  this  suit,  and  ordered  a  writ  of  possession  to 
issue  to  put  the  purchaser  in  possession  of  said  house  and 
lot.  From  the  said  decrees  of  July  3,  1880,  and  September 
24,  1880,  the  said  widow  in  her  own  right  and  as  guardian 
of  the  infant-defendants  appealed  to  the  circuit  court  of  Ohio 
county,  which  court  by  a  decree  made  December  29,  1880, 


Digiti 


zed  by  Google 


Dec,  1882.]         Reinhardt  v.  Reinhardt.  7& 

affirmed  said  decrees;  and  from  said  latter  decree  the  said 
Mary  J.  Keinhardt  as  such  widow  and  guardian  was  allowed 
an  appeal  and  supersedeas  by  this  Court. 

Robert  White  for  appellant. 

Louis  F.  Stifel  for  appellee  cited  13  W.  Va.  698 ;  Boggess 
V.  Robinson,  5  W.  Va.  413;  Code  ch.  65  §  8. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

A  number  of  errors  are  assigned  in  the  petition  for  the 
appeal  to  this  Court,  but  all  of  them,  except  those  hereinafter 
noticed,  were  very  properly  abandoned  by  the  counsel  for 
the  appellant  in  his  argument  before  this  Court  The  assign- 
ments thus  abandoned,  being  clearly  untenable,  I  shall, 
therefore,  consider  those  only  which  were  relied  on  by  the 
counsel  before  this  Court. 

The  first  error  so  relied  on  is,  that  the  county  court  im- 
properly overruled  the  demurrer  to  the  plaintiff's  bill.  In 
support  of  this  assignment  it  is  insisted,  that  section  7  of 
chapter  86  of  the  Code  of  this  State  confers  upon  the 
personal  representative  the  right  to  institute  a  suit  to  sell  the 
real  estate  of  his  decedent  within  six  months  after  his  quali- 
fic»ation,  and  not  aftei\ 

This,  it  seems  to  me,  is  not  the  true  interpretation  of  said 
statute.  It  provides,  generally,  that  when  the  personal 
estate  is  insufficient  for  the  payment  of  the  debts  of  the  de- 
cedent, the  executor  or  administrator  may  commence  and 
prosecute  a  suit  in  equity  to  subject  the  real  estate  to  the  pay- 
ment thereof.  Then  in  the  succeeding  sentence  it  provides 
that,  "If  such  suit  be  not  brought  within  six  months  after  the 
qualification  of  sucli  executor  or  administrator,  any  creditor 
of  such  deceased  person"  may  institute  and  prosecute  such 
suit  on  behalf  of  himself  and  the  other  creditors  of  such  de- 
cedent The  right  of  the  personal  representative  to  bring 
such  suit  is  not  limited  to  the  period  of  six  months,  but  if  he 
fails  to  bring  the  suit  wdtliin  that  time  any  creditor  may  do 
so,  and  after  suit  is  thus  brouglit  by  a  creditor  the  right  of 
the  personal  representative  to  sue  is  lost.  But  such  repre- 
sentative may  bring  such  suit  either  before  or  after  the  expi- 
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ration  of  six  months,  unless  after  the  expiration  of  said  time 
some  creditor  brings  such  suit,  then  the  right  of  such  repre- 
sentative to  sue  becomes  superseded  by  the  creditor's  suit 
and  he  can  not  bring  such  suit  thereafter.     The  court  prop-  . 
erly  overruled  said  demurrer. 

Second — It  is  insisted  that  the  only  specific  lien  on  the  lot 
often  acres  on  Glenn's  run  was  the  trust-debt  of  six  hundred 
and  fifty-nine  dollars  aud  twenty-five  cents,  and  that  tliis  debt 
on  the  day  the  lot  was  sold  w^a.s  forty-three  dollars  less  than 
the  price  for  which  it  sold,  and  that  the  widow  was  entitled 
to  dower  in  this  fortj^-three  dollars.  Tlie  fallacy  of  this  claim 
arises  from  the  fact,  that  no  allowance  is  made  for  the  costs 
of  suit  and  expenses  of  sale  which  must  be  paid  out  of  the 
proceeds  of  this  lot.  These  costs  appear  to  be  one  hundred 
and  eight  dollara  and  thirty-two  cents,  which  is  the  one-half 
of  two  hundred  and  sixteen  dollars  and  sixty-five  cents  tlie 
whole  costs  of  suit  and  expenses  ot  sale,  as  shown  by  the 
record.  This  added  to  the  said  debt  w^ould  make  the  aggre- 
gate exceed  the  eight  hundred  dollars  for  which  this  lot  sold. 
The  trust-creditor  would  undoubtedly  have  had  the  right  to 
have  sued  in  equity  to  enforce  his  lien  on  this  lot,  and  in 
suc^  suit  recovered  his  costs  as  a  part  of  his  debt.  Of  this  the 
widow  could  not  complain,  because  she  had  united  in  the 
trust-deed  which  created  the  lien — Hoi  den  v.  Bof/gess,  20  W. 
Va.  62. 

It  is,  also,  contended  that  there  was  one  hundred  and  eiglit 
dollars  in  the  control  of  the  court  arising  from  tlie  rents  of 
these  two  Glenn's  run  lots  and  that  tlie  widow  was  entitled  to 
the  one-third  of  this  sum.  The  record  shows  that  only  twenty- 
seven  dollars  ot  this  rent  was  collected,  the  balance  having 
been  turned  over  by  order  of  the  court  to  the  purchaser  of 
the  lots — the  twenty-seven  dollars  being  all  the  rent  which 
accrued  prior  to  the  sale.  But  the  widow  was  in  possession 
and  had  the  use  of  the  house  and  lot  in  Wheeling  during  the 
time  this  rent  accrued,  and  the  house  and  lot  thus  in  her  use 
and  possession,  being  more  than  one-third  of  the  real  estate 
of  which  her  husband  died  seized  and  the  result  showing  that 
she  was  in  fact  dowable  in  no  part  of  these  Glenn's  run  lots  or 
the  proceeds  thereof,  she  was  not  entitled  to  any  part  of  the 
rent  arisincr  from  the  said  Glenn's  run  lots. 
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Third — It  is  insisted  that  the  court  improperly  deducted 
8ixt)'-eight  dollars  and  thirty-four  cents  from  the  eight  hundred 
dollars  for  which  the  house  and  lot  in  Wheeling  was  sold, 
and  allowed  her  dower  only  in  seven  hundred  and  thirty-one 
dollars  and  sixty-six  cents  the  residue  thereof.  The  record 
shows  that  the  items  which  constitute  this  sixty-eight  dollars 
and  thirty-four  cents,  are  five  dollars  for  executing  deed  to 
purchaser,  nine  dollars  and  eighteen  cents  for  taxes  which 
accrued  on  said  property  alter  the  death  of  the  testator  and 
while  the  same  was  occupied  by  the  widow,  and  fifty-four  dol- 
lars and  sixteen  cents,  the  one-fourth  of  the  costs  of  this  suit 
and  expenses  of  sale.  The  amount  of  which  the  widow  was 
thus  deprived,  if  erroneous,  would  be  but  fifteen  dollars  and 
seventy-five  cents,  that  sum  being  equal  to  68.538  per  cent,  or 
one-third  of  said  sixty-eight  dollars  and  thirty-four  cents.  A 
sufficient  reply  to  this  assignment  would  be  the  maxim,  de 
minimis  lex  non  curat  But  as  the  widow  consented  to  the 
sale  of  the  property  including  her  dowable  interest  and  as  it 
is  not  certain  the  creditors  could  have  sold  her  interest  with- 
out such  consent,  the  expenses  of  the  sale  to  the  extent,  at 
least,  of  the  commissions  on  tlie  sale  of  and  advertising  her 
interest  and  the  costs  ot  ascertaining  the  sum  in  gross  to 
which  she  was  entitled  were  incurred  by  reason  of  her  con- 
sent and  desire  to  have  such  gross  sum.  Simmons  v.  Lyles, 
27  Gratt.  922.  Moreover,  the  question  of  costs  in  equity  is  a 
matter  of  discretion  in  the  court,  and  unless  the  record  plain- 
ly shows  that  this  discretion  was  abused  by  the  court  below, 
this  Court  will  not  interfere  either  to  correct  or  reverse  the 
decree  for  such  cause,  especially  if  the  decrees  appealed  from 
are  in  other  respects  aftirmed.  Boggess  v.  Robinson^  6  W. 
Va.  413. 

Fourth — It  is  claimed  that  the  court  erred  in  not  setting 
aside  the  house  and  lot  on  Coal  street  in  the  city  of  Wheel- 
ing as  a  homestead  for  the  infant  children  under  the  pro- 
visions of  chapter  193  Acts  of  1872-3. 

The  said  statute — ^section  10 — declares :  "  That  no  person, 
alter  the  first  day  of  March  next  (1874),  who  has  not  made 
and  had  recorded  such  declaration  of  intention,  shall  have 
the  benefit  of  such  homestead  as  to  debts  contracted  before  the 
recording  of  such  declaration^^ 
u 
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In  Sjyckkl  v.  Schl.os.^e)^,  13  W.  Va.  686,  this  Court  decided 
that  said  section  10  of  said  statute  wsis  constitutional.  And 
after  declaring  that  the  statute  applied  and  was  intended  to 
benefit  in  succession  three  classes:  first,  husbands;  second, 
parents;  and  third,  infant  children  of  deceased  parents,  the 
court  in  the  same  case,  on  page  698,  says:  "Each  class,  as 
•it  succeeds  the  other,  respectively,  rnay  hold  the  homestead 
'subject  to  such  regulations,  as  shall  be  prescibed  bylaw.' 
As  each  class  steps  into  the  shoes  of  its  predecessor,  it  hiis 
the  right  to  assert  the  homestead  subject  to  said  regulations; 
but  if  the  property  has  been  obtained  from,  or  through  the 
preceding  class,  or  classes,  the  homestead  tuHl  he  sabjcet  to 
such  liens  and  equities,  as  surrounded  it  in  the  hands  of  such 
preceding  class  or  classes.'' 

In  the  case  at  bar  the  husband  before  his  death,  which 
occurred  in  December,  1878,  contracted  debts  to  an  amount 
greatly  in  excess  of  all  the  property  owned  by  him.  He 
died  owing  these  debts,  a  part  of  which  are  the  very  debts 
from  which  it  is  now  sought  to  exempt  the  house  and  lot  in 
question.  The  said  house  and  lot  were  the  property  of  the 
husband  or  father  when  he  contracted  said  debts,  and  the 
only  title  to  it  now  claimed  bv  his  infant  (children  was  derived 
by  them  from  him  by  descent  or  devise,  and  the  declaration 
of  an  intention  to  claim  said  property  as  a  homestead  wjis 
not  filed  vmtil  January  15,  1880,  long  after  said  debts  had 
been  contracted  and  after  the  death  of  the  husband  and 
father.  The  infant  children, consequently, took  the  property 
subject  to  said  debts  and  are  not  entitled  to  hold  it  as  a  home- 
stead exempt  from  said  debts. 

I  have  carefully  examined  the  whole  record  in  this  cause 
and  find  no  errors  to  the  prejudice  of  the  appellant  either  as 
widow  or  guardian  of  the  infant  children  of  the  decedent. 
The  decree  of  the  circuit  court  aflftrming  the  decrees  of  the 
county  court  is,  therefore,  afiirmed  with  costs  to  the  appellees 
and  thirty  dollars  damages  against  the  appellant  Mary  Jane 
Goughau  formerly  Remhardt,  and  this  cause  is  remanded  to 
the  said  circuit  court  for  further  proceedings  according  to 
the  principles  of  equity. 

The  Other  Judges  Concurred. 

Decree  Affirmed — Cause  Remanded. 
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WHEELING. 
LiVESAY  i\  Feamster  et  al.  

121    8S 
J  £2  600 

Feamster  r.  Harris  and  Rucker,  Com'rs,  et  al 

Submitted  January  19,  1881— Decided  December  2,  1882. 

(*Snvi)er,  Judge,  Absent.) 

1.  In  a  suit  brought  by  a  judgment-creditor  to  enforce  his  judgment- 

lien  he  should  mal^e  formal  defendants  to  the  suit  all  creditors, 
who  have  obtained  judgments  against  the  debtor  in  the  courts 
of  record  in  the  county  wherein  the  lands  lie,  which  he  seeks  to 
subject,  and  if  he  fails  to  do  so,  he  should  in  the  order  of  reference 
in  the  cause  provide  for  calling  in  all  judgment-creditors  of  the 
debtor  by  publiwition  ;  and  if  this  be  not  done,  this  court  in  such 
a  case  will  reverse  an  order  of  the  court  confirming  the  commis- 
sioner's report  and  ordering  a  sale  of  the  debtor's  lands,    (p.  99.) 

2.  A  judge  in  vacation  may  dissolve  an  injunction,  though  some  for- 

mal parties  defendants  have  not  answered  the  bill,  when  an 
answer  has  been  filed  by  the  substantial  defendants  in  the  bill, 
which  denies  all  the  material  allegations  of  the  bill,  and  no  proof 
has  been  taken  to  sustain  the  bill.    (p.  103.) 

3.  Opinion  of  Green,  Judge,  as  to  the  parties,  on  whom  it  is  necessary 

for  a  commissioner  in  chancery  to  serve  a  notice,  and  as  to  the 
measure  of  accuracy  required  in  order  to  make  such  notice  suffl- 
cient,  if  objected  to  in  court  below,     (p.  99.) 

4.  Opinion  of  Green,  Judge,  as  to  when  a  person,  who  had  not  been 

served  with  notice  in  the  court  below,  would  be  pennitted  to 
appear  in  the  Appellate  Court  and  waive  errors  and  ask,  so  far 
as  he  was  concerned,  an  affirmation  of  a  decree  in  the  court 
below,    (p.  101.) 

Appeal  from  certain  decrees  of  the  circuit  court  ot  Green- 
brier county,  rendered  respectively  on  19th  day  of  October, 
1878,  on  the  16th  day  of  November,  1878,  and  on  the  12th 
day  of  February,  1879,  in  three  several  causes  in  said  court 
then  pending,  in  the  first  of  which  J.  J.  Livesay  was  plaintiff, 
and  J.  A.  Feamster  and  others  were  defendants,  in  the  sec- 
ond of  which  J.  A.  Feamster  was  plaintift  and  Samuel  Tyree 
and  others  were  defendants,  and  in  the  third  of  which  J.  A. 

*CftUfie  submitted  before  Judge  S.  took  his  seat  on  the  beuch. 
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Feanister  was  plaiiitift'  and  Harris  and  Rucker,  commissioners 
and  others  were  defendants,  witli  a  mperscfkds  to  so  much  of 
said  decrees  as  orders  the  sale  of  certain  lands  of  said  Joseph 
A.  Feamster,  allowed  upon  tlie  petition  of  said  Feamster. 

Hon.  Homer  A.  Holt,  judge  of  the  eiglith  judicial  circuit, 
rendered  the  decrees  api)ealed  from. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

At  August  rules  1878,  Joseph  J.  Livesay  filed  his  bill  in 
chancery  in  the  circuit  court  of  Greenbrier,  in  which  he  set 
out,  that  on  May  the  28th,  1878,  he  recovered  a  judgment  in 
the  circuit  court  of  said  county  tor  one  hundred  and  forty- 
two  dollars  and  fifty  cents,  with  interest  tliereon  from  the 
date  of  its  recovery  and  costs  of  suit  nine  dollars  and  fifty 
cents,  against  Josei>h  A.  Feamster,  which  remained  unpaid ; 
a  copy  of  which  was  filed  with  the  bill.  The  bill  alleges, 
that  Joseph  A.  Feamster,  was  the  owner  of  three  tracts  of 
land  in  fee  in  said  county;  the  first,  a  tract  of  land  of  five 
hundred  acres,  devised  to  him  by  his  father's  will,  a  copy  of 
which  was  filed  with  the  bill;  the  second,  a  tract  of  land  of 
twenty-eight  acres  near  Lewisburg,  a  copy  of  the  deed  for 
which  to  him  was  filed  in  the  bill,  and  the  third,  a  lot  of  ten 
acres  also  near  Lewisburg,  a  copy  of  the  deed  for  which  to 
him  was  also  filed  in  the  bill.  The  bill  further  states,  that 
on  February  24,  1876,  Joseph  A.  Feamster  executed  a  deed 
of  trust  to  John  W.  Harris,  trustee,  conveying  this  five 
hundred  acre  tract  in  trust  to  save  harmless,  his  sureties, 
Austin  Handley  and  Harvey  Handley,  endorsers  of  a  note 
drawn  by  him  for  one  thousand  three  hundred  dollars,  dated 
February  29,  1876,  and  payable  eight  months  after  date,  and 
on  May  6,  1876,  he  executed  another  deed  of  tru^t  to  Samuel 
Tyree,  trustee,  conveying  the  same  tract  of  land  to  secure  a 
bond  of  four  thousand  six  hundred  and  thirty-eight  dollars 
and  three  cents,  payable  the  13th  of  April,  1876,  to  Joseph 
Feamster;  and  February  3,  1877,  he  executed  a  third  deed 
of  trust  on  the  same  land  to  John  W,  Harris,  trustee,  to 
secure  a  bond  of  one  thousand  three  hundred  dollars  dated 
February  3,  1877,  with  interest  from  October  30,  1876,  and 
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payable  October  30,  1877,  to  Sarah  Smithee;  which  bond 
was  executed  by  John  A.  Feamster  as  principal,  and  Samuel 
Tuckwiller  as  security.  Official  copies  of  all  these  deeds  of 
trust,  which  were  promptly  recorded,  were  filed  with  bill. 

The  bill  further  alleged,  that  the  first  of  these  deeds  of 
trust  had  been  discharged,  the  debt  being  satisfied  and  that 
the  greater  part  of  the  debt  secured  by  the  last  of  these  deed 
of  trusts  had  also  been  paid.  The  bill  states,  tliat  Joseph 
Feamster  had  died  leaving  a  widow,  Sarah  A.  Feamster,  and 
tv^'O  children,  Joseph  Feamster  and  Laura  Feamster,  his  heirs, 
and  that  John  W,  Harris  had  qualified  as  his  administrator ; 
and  that  the  rents  and  profits  of  these  lands  would  not  satisfy 
the  liens  in  five  years,  and  that  the  plaintiff  is  informed,  that 
there  are  other  liens  on  these  lands,  but  that  he  does  not 
know  what  they  are  nor  all  the  persons  to  whom  due. 

The  bill  prayed,  that  the  following  parties  be  made  defend- 
ants: Joseph  A.  Feamster,  Austin  Handley  and  Harvey 
Handley,  Sarah  Smithee,  John  W.  Harris,  trustee,  and  also 
administrator  of  Joseph  Feamster,  deceased,  Samuel  Tyree, 
Sarah  A.  Feamster,  Joseph  Feamster,  Laura  Feamster  and 
Samuel  Tuckwiller;  and  that  the  plaintift*  might  have  a 
decree  for  his  judgment  and  interest,  and  the  costs  of  this 
suit;  that  this  cause  might  be  referred  to  a  commissioner,  to 
state  an  account  of  the  liens  on  the  lands  of  Joseph  A.  Feam- 
ster; that  these  lands  might  be  sold,  or  so  much  thereof  as 
might  be  necessary,  to  reach  and  satisfy  the  plaintiflfs  judg- 
ment, and  for  general  relief.  Joseph  Feamster  and  Laura 
Feamster,  being  infants,  filed  their  answer  by  their  guardian 
ad  litem  J  Jonathan  Mays.  John  W.  Harris,  administrator  of 
Joseph  Feamster,  filed  his  answer  admitting  the  truth  of  the 
allegations  in  the  bill,  so  far  as  they  were  made  with  refer- 
ence to  the  debt  of  four  thousand  six  hundred  and  thirty- 
eight  dollars  due  to  his  intestate,  and  stating,  that  no  part  of 
this  debt  had  been  paid. 

The  summons  was  issued  in  this  cause  against  all  the  de- 
fendants named,  except  Austin  Handley  and  Harvey  Hand- 
ley  ;  and  was  duly  served  on  all  the  defendants  included  in 
the  summons,  before  the  filing  of  the  bill.  On  the  19th  day 
of  October,  1878,  the  judge  of  said  court  in  vacation,  entered 
the  following  order  of  reference : 
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"On  motion  of  the  plaintiff,  notice  in  writing  having  been 
served  upon  the  defendant,  Joseph  A.  Feamster,  of  the  time 
and  place  of  making  this  motion,  it  is  ordered  that  this  cause 
be  referred  to  J.  M.  McWliorter,  a  commissioner  of  this 
Court,  who  is  directed  to  take,  state  and  report  to  this  Court 
at  its  next  term — 

"First — The  quantity,  value  and  location  of  all  the  real 
estate  owned  by  the  defendant,  Joseph  A.  Feamster,  at  the 
date  of  the  recovery  and  execution  of  tlie  liens  in  the  plain- 
tiff's bill  set  forth. 

"Second — The  amount,  dignity  and  priority  of  all  liens 
upon  said  real  estate,  and  to  whom  due. 

"Third — All  matters  deemed  pertinent  or  required  by  any 
party  to  this  suit. 

"Said  commissioner  is  required  to  give  the  parties  or  their 
attorneys  notice  of  the  time  and  place  for  the  taking  of  said 
account. 

"H.  A.  Holt." 

On  the  day  this  order  was  entered,  the  commissioner  gave 
notice  to  all  the  defendants,  that  he  would  execute  it  on  the 
2d  day  of  October  at  his  office  in  Tjcwisburg.  This  notice 
set  out  the  decree  correctly,  which  the  ccmmiissioner  was  to 
execute  excei)t,  that  the  plaintiff  in  the  decree  was  by  mistake 
in  this  notice  called  Jesse  J.  Feamster  instead  of  Jesse  J. 
Livesav.  Tliis  notice  was  served  on  Josepli  A.  Feamster, 
on  October  19,1878;  and  its  service  was  acknowledged  the 
same  day  by  all  the  defendants  excepting  only,  Samuel  Tuck- 
willer  and  Samuel  Tyree.  It  was  acknowledged  by  Austin 
Handley  and  Harvey  Handley,  defendants  named  in  the  bill, 
who  had  not  been  served  with  the  summons,  Samuel  Tyree 
was  the  trustee  in  the  deed  of  trust  to  secure  a  debt  to  Joseph 
Feamster,  and  while  this  notice  was  not  served  on  the  trus- 
tee it  was  served  on  the  cestoriqui  trust ;  and  while  not  served 
on  Samuel  Tuckwiller,  it  wjis  served  on  his  trustee,  J.  W. 
Harris.  This  notice  was  also  acknowledged  by  the  plaintiff 
the  same  day,  October  19,  1878.  The  case  was  before  the 
commissioner  but  a  single  day,  and  on  the  following  day, 
October  23,  1878,  he  made  his  report,  in  which  he  states, 
that  the  debt  named  in  the  bill  as  secured  by  the  oldest  deed 
of  trust  had  been  satisfied,  as  the  trustee  in  this  deed  in- 
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formed  the  commissioner.  The  debt  secured  by  the  second 
deed  of  trust  and  due  to  the  administrator  of  Joseph  Feam- 
ster, was  reported  as  all  still  due.  It  amounted,  with  interest 
up  to  November  13,  1878,  to  five  thousand  three  hundred 
and  fifty-six  dollars  and  ninety-two  cents.  On  the  debt  of 
oue  thousand  three  hundred  dollars  due  to  Sarah  Smithee,  on 
the  bond  of  Joseph  A.  Feamster  vnth  Samuel  Tuckwiller  as 
suret)',  the  obligee  admitted,  that  there  was  paid  eight  hun- 
dred dollars  on  November  22,  1877.  The  balance  due  on 
this  debt,  with  interest  to  November  13,  1878,  was  reported 
as  six  hundred  and  seventeen  dollars  and  twenty-one  cents. 
As  the  third  class,  the  commissioner  reported  a  judgment 
against  Joseph  A.  Feamster,  in  favor  of  Wm.  W.  Moore,  of 
one  hundred  and  ninety-five  dollars  and  sixty-seven  cents  as 
of  November  15,  1878.  As  the  fourth  class,  a  judgment  in 
favor  of  the  plaintifl[*  named  in  the  bill,  amounting  to  one 
hundred  and  fifty-six  dollars  and  ninety-one  cents,  as  ot  same 
date ;  and  also  a  judgment  in  favor  of  R.  P.  Lake  amounting 
to  three  liundred  and  twenty-nine  dollars  and  eighty-seven 
cents  a«  of  same  date.  Upon  these  tw^o  judgments  brought 
into  this  report  in  favor  of  Wm.  W.  Moore  and  R.  P.  Lake, 
executions  were  issued  and  levied  on  sufficient  property  to 
pay  them,  and  venditioni  exponas  issued  returnable  to  Decem- 
ber rules  1878.  The  five  hundred  acre  tract  was  valued  at 
eight  thousand  three  hundred  and  ninety-eight  dollars  and 
ninety-one  cents ;  the  tract  near  Lewisburg  containing  thirty 
acres  and  fifteen  poles,  at  six  hundred  and  sixty-three  dollars 
and  sixty  cents;  and  the  ten  acre  lot  near  Lewisburg  at  three 
hundred  and  fifteen  dollars.  And  it  was  stated,  that  either 
of  these  last  two  parcels,  w'ould  sell  for  enougli  to  satisfy  the 
plaintiffs'  claim. 

'  Before  the  making  of  this  report  Samuel  Tyree,  trustee  in 
the  third  deed  of  trust,  at  the  request  of  John  W.  Harris, 
administrator  of  Joseph  Feamster,  advertised  for  sale  on 
October  30,  1878,  the  five  hundred  acre  tract  conveyed  by 
the  deed  of  trust ;  and  on  September  25,  1878,  Joseph  A. 
Feamster  filed  his  bill  in  said  court  in  which  he  alleged,  that 
the  four  thousand  six  hundred  and  thirty-eight  dollars  bond 
secured  by  this  deed  of  trust,  was  given  by  him  on  a  settle- 
ment made  by  him  with  Joseph  Feamster,  in  his  lifetime ; 
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that  this  settlement  was  erroneous  and  he  was  entitled  to 
credits,  which  were  not  allowed  him ;  that  he  had  two  re- 
ceipts he  had  lost,  one  of  which  he  has  since  found,  amount- 
ing to  three  hundred  and  eighty  dollars  and  sixty-two  cents. 
It  is  filed  and  is  a  receipt  tor  this  amount,  dated  May  7,  1868, 
being  as  it  says  the  "amount  paid  to  C.  W,  McClung,  on  a 
claim  due  from  Joseph  Feamster  as  guardian  of  AlcClung, 
and  to  be  credited  on  a  debt  due  to  Joseph  Feamster  from 
Joseph  A.  Feamster  and  others.  The  other  receipt  the  bill 
states  could  not  be  found.  But  he  has  found  a  witness,  by 
whom  he  can  prove,  that  he  had  before  the  settlement  paid 
Joseph  Feamster  about  eight  hundred  dollars  on  this  settle- 
ment. He  fiirther  states,  that  on  the  —  day  ot  August, 
1877,  he  paid  to  Joseph  Feaster,  two  thousand  seven  hun- 
dred and  sixty-three  dollars,  to  be  credited  on  this  bond  ot 
four  thousand  six  hundred  and  thirty-eight  dollars  and  three 
cents  the  receipt  for  which  he  filed  and  which  was  as  follows  : 

"$2,763.  Received  of  Jos.  A.  Feamster,  two  thousand 
seven  hundred  and  sixty-three  dollars  in  bond,  receipts  and 
money,  for  which  you  are  to  give  me  a  credit  on  a  bond  you 
hold  on  me,  and  the  balance  ot  the  bond  you  can  have  fronn 
six  to  eight  years  to  paj-  it  in,  paying  the  interest  when  de- 
manded if  I  think  it  good.     This August,  1877. 

Joseph  Feamster." 

The  bill  states,  that  after  these  three  credits  of  three  hundred 
and  eighty  dollars,  with  interest  from  May  7,  1868,  and  eight 
hundred  dollars  and  this  two  thousand  seven  hundred  and  sixty- 
three  dollars  and  sixty-two  cents  as  ot  August,  1877,  have  been 
given,  the  balance  of  the  debt  would  be  promptly  paid.  The  bill 
prays  an  injunction  to  said  sale,  till  this  settlement  has  been 
corrected  and  these  credits  allowed  him;  and  for  general  re- 
lief This  bill  was  sworn  to.  The  injunction  was  awarded 
on  an  injunction  bond,  in  the  penalty  of  three  thousand  dol- 
lai's  being  given  with  good  security.  This  injunction  was 
granted  September  25,  1878,  and  the  injunction  bond  given. 
John  W.  Harris,  the  administrator  of  Joseph  Feamster,  tiled 
his  answer  sworn  to,  October  7,  1878.  He  affirms,  tliat  on 
his  informati(m  and  belief,  and  he  so  charges,  that  this  bond 
of  four  thousand  six  hundred  and  three-eighty  dollars  and 
three  cents,  secured  by  this  deed  of  trust,  was  given  after  a 
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fiill  settlement  of  all  accounts;  that  it  extended  over  several 
days  and  all  proper  credits  were  given  Joseph  A.  Feamster, 
and  no  mistakes  made  in  it,  and  if  hewjis  entitled  to  a  credit 
for  this  three  hundred  and  eighty  dollars  and  sixty-tN\'o  cents 
it  was  given  him ;  that  the  receipt  for  this  sum  he  believes, 
but  does  not  admit,  was  signed  by  Joseph  Feamster.  But 
the  receipt  for  tvvo  thousand  seven  hundred  and  sixty-three 
dollars,  he  denies  was  signed  by  him  and  lurther  states,  that 
when  it  was  dated  August,  1877,  his  intestate  was  very  in- 
firm, being  confined  to  his  house  and  unable  to  attend  to  any 
business:  that  his  hand-writing  was  then  nervous,  infirm  and 
shaken,  and  so  unlike  the  signature  tothis  receipt,  as  to  satisfy 
him  it  was  false  and  pretended;  and  he  emphatically  aftirms 
that  it  is  not  genuine;  that  the  plaintiff  at  the  date  of  this  re- 
ceipt, August,  1877,  was  pressed  in  pecuniary  matters,  and 
had  been  a  borrower  of  money;  that  a  number  of  executions 
had  been  .IcN-ied  on  his  property,  and  in  the  respondent's 
opinion,  could  not  have  raised  any  considerable  sum;  that  as 
to  the  pretended  bond  and  receipts,  named  in  this  pretended 
receipt  of  August,  1877,  that  none  such  came  into  his  hands 
as  administrator  of  Joseph  Feamster,  nor  any  assigned  bond, 
nor  any  receipts  or  papers  referring  to  any  transactions  with 
the  plaintiff,  except  the  unsettled  bond  secured  by  this  deed 

oftrast 

Samuel  Tyree,  the  trustee,  also  filed  his  answer  in  which 
he  simply  admits,  that  he  was  proceeding  to  sell  this  five 
hundred  acre  tract  as  trustee,  to  pay  this  debt,  when  he  was 
enjoined.  This  answer  Wiis  by  consent  filed,  without  being 
sworn  to  by  him. 

On  October  5,  1878,  a  notice  was  served  on  Joseph  A. 
Feamster,  that  on  October  19,  1878,  he  would  move  the 
judge  of  said  court  in  chambers,  at  the  clerk's  office  of  said 
county,  to  dissolve  this  injunction.  Replications  were  filed 
to  these  answers,  and  on  these  pleadings  the  judge  on  Octo- 
ber 19, 1878,  made  an  order  dissolving  this  injunction.  And 
on  November  16,  1878,  at  the  next  term  of  the  court,  a  de- 
cree was  made  in  these  two  causes.  In  the  first  of  them  on 
the  bill  taken  for  confessed,  as  to  all  the  defendants  except- 
ing those,  whose  answers  we  have  stated  were  filed;  and  on 
these  answers  and  replications  to  them,  the  report  of  Com- 
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missioner  McWliorter,  before  referred  to,  and  to  which  there 
was  no  exceptions,  and  the  second  of  these  causes  was  heard 
on  the  pleadings  above  stated;  on  consideration  whereof  the 
report  in  the  first  of  these  causes  was  confiraied  and 
the  bill  in  the  second  of  causes  was  dismissed,  and  it  was 
ordered,  that  the  defendant  J.  W.  Harris,  administrator,  &c., 
recover  his  costs.  It  was  further  ordered,  that  John  W. 
Harris,  administrator  of  Joseph  Feamster,  deceased,  and 
Sarah  Smithee,  resi)ectively  recover  of  Joseph  A.  Feamster, 
the  sums  of  money  due  them,  as  set  out  in  said  report,  with 
interest  on  said  sums  from  Xovember  13,  1878;  and  that 
plaintiff*  J.  J.  Livesay,  recover  his  costs.  And  unless  said 
Joseph  A.  Feamster,  should  within  ten  days  pay  the  debts 
named  in  said  report,  that  Wm.  P.  Rucker,  and  John  W. 
Harris,  as  special  commissioners  cither  of  whom  might  act, 
should  sell  the  i)laintitt's  land  in  the  bill  named,  or  so  much 
thereof  as  might  be  necessary;  selling  first  the  fi\;e  hundred 
acre  tract.  The  terms  of  sale  fixed  were,  cash  sufficient  to 
pay  the  costs  of  suits  and  expenses  of  sale,  and  the  residue  in 
six,  twelve  and  eighteen  months,  with  interest  from  the  day 
ot  sale,  taking  from  the  purchaser  bonds  with  good  security 
for  the  deferred  payments. 

The  land  was  to  be  sold  in  front  of  the  J^ewisburg  hot^l, 
after  advertising  the  time,  ]>lace  and  terms  of  sale,  for  four 
successive  weeks  in  some  newspaper  published  in  Green- 
brier county.  They  were  required  also,  before  receiving 
any  money,  to  give  bond  and  security  in  the  penalty  of  ten 
thousand  dollars  as  recpiired  by  law. 

On  January  1,  1879,  the  plaintiflf  Joseph  A.  Feamster, 
filed  another  bill  asking  an  injunction  to  prevent  the  said 
conmiissioners  from  selling  said  lands,  under  this  decree, 
which  they  had  advertised  for  sale  on  the  2d  day  of  January, 
1879.  They,  as  well  as  John  W.  Harris  administrator  of 
John  Feamster,  were  made  defendants  to  the  bill.  The  bill 
reiterates  the  allegations  of  his  former  bill  of  injunction, 
and  states  the  proceedings,  which  had  been  up  to  that 
time  had  in  these  causes,  and  alleges  as  additional  facts, 
that  he  gave  notice  that  on  the  17th  of  October,  1878, 
at  the  office  of  Dennis  and  Dennis,  in  the  town  of  Lewis- 
burg,  he  would  take  depositions  to  supprot  his  original  bill 
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of  injunction,  which  he  had  been  notified  the  defendants 
would  ask  to  have  dissolved  on  the  Ist  day  of  October,  1878, 
That  he  was  prevented  by  sickness,  on  the  17th  day  of 
October,  1878,  from  taking  his  depositions;  that  on  that 
(lav  and  for  several  davs  thereafter,  he  conld  not  ride  to  the 
town  of  Lewisburg.  To  sustain  this,  he  files  tlie  affidavits 
of  James  M.  Stone,  Charles  W.  Stone  and  himself.  In  his 
affidavit  he  states,  what  is  on  this  subject  alleged  in  the  bill, 
and  that  he  was  too  sick  to  ride  to  Lewisburg  tor  several 
days  after  October  17,  1878.  And  when  he  did  get  there  he 
was  informed,  that  the  papers  had  been  submitted  to  the 
judge,  on  the  motion  to  dissolve  the  injunction,  and  it  was  too 
late  to  take  his  depositions  to  prove  the  signature  of  Joseph 
Feamster  to  the  receipt  of  two  thousand  seven  hundred  and 
sixty-three  dollars. 

Charles  W.  Stone  swears,  that  he  lived  with  Jose[)h  A. 
Feamster  ten  or  twelve  miles  from  Lewisburg;  that  he  knows 
that  on  or  about  the  17th,  18th  or  19th  days  of  October, 
1878,  Joseph  A.  Fjeamster  was  sick,  confined  to  his  bed  and 
room,  and  too  unwell  to  go  to  Lewisburg.  And  James  M. 
Stone  swears,  that  he  lived  two  miles  from  Joseph  A.  Fcam- 
ster's  house,  that  on  or  about  the  17th,  18th  or  19th  of  Octo- 
ber, 1878,  he  came  to  his  house  on  his  way  to  Lewisburg, 
but  he  was  too  sick  to  go  further  and  he  took  him  back 
home.  lie  was  too  unwell  to  attend  to  any  business,  or  to 
ride  to  town ;  and  that  he  was  unwell  for  some  days  after- 
wards. To  support  his  allegations  of  the  genuineness  of  this 
receipt  of  Joseph  Feamster  for  two  thousand  seven  hundred 
and  sixty-three  dollars,  he  files  the  affidavits  of  Samuel  C. 
Ludington,  John  A.  Feamster,  S.  W.  N.  Feamster  and  Thos. 
L.  Feamster.  They  swear,  that  they  severally  are  acquaint- 
ed with  the  handwriting  of  Joseph  Feamster,  and  most  of 
them  Bay  well  acquainted  with  his  handwriting,  and  tliat  the 
signature  to  the  recei])t  of  two  thousand  seven  hundred  and 
sixty-three  dollars  is  in  their  opinion,  his  genuine  signature. 
This  bill  prays  for  these  reasons,  that  the  injunction  thereto- 
fore awarded  might  be  reinstated,  or  a  new  injunction 
awarded  to  restrain  these  commissioners  from  selling  his 
lands,  until  these  matters  are  settled  and  he  gets  his  credits 
for  these  two  receipts  of  three  thousand  eight  hundred  dollars 
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and  sixty-two  cents,  dated  May  7,  1868,  and  two  thousand 
seven  hundred  and  sixty-three  dollars  as  of  August  1877; 
and  it  asks  for  general  relief.  This  bill  was  sworn  to.  This 
injunction  was.  awarded  as  prayed  for  on  January  1, 1879. 

John  W,  Harris,  the  administrator  of  Joseph  Feamster, 
filed  his  answer  to  this  bill  called  an  amended  and  supple- 
mental bill,  w^hich  was  sworn  to  by  him  January  10, 1879. 
This  answer  repeats  the  statements  made  in  his  answer  to 
the  first  bill  of  injunction,  and  states  that  he  is  informed  and 
charges,  that  Joseph  A.  Feamster  was  in  the  town  of  Lewis- 
burg  a  few  days  before  and  a  few  days  after  October  17, 
1878,  and  that  he  was  there  on  October  19.  The  court  did 
not  meet  till  October  25,  1878,  and  the  decree  dismissing  the 
first  bill  of  injunction  was  not  entered  till  Xovember  16,  so 
that  he  had  ample  op[)ortunity  to  take  his  depositions  and 
reinstate  his  injunction.  He  claims  that  in  the  first  of  the 
above  causes  the  report  of  the  commissioner  fixing  the  lien 
of  the  whole  of  this  debt  secured  by  this  deed  of  trust,  had 
been  confirmed  by  this  Court,  there  being  no  exceptions  to 
it ;  though  the  plaintiff  had  opportunity  to  object  if  he  had 
thought  proper.  And  thus  the  whole  matter  is  now  res  art- 
judicata  and  ought  not  to  be  reopened. 

On  January  24th,  a  notice  was  served  on  Joseph  A. 
Feamster,  that  the  defendant  J.  W.  Harris  would  move  to 
dissolve  this  last  injunction  on  the  27th  of  January.  On  that 
day  on  the  motion  of  the  plaintift*,  the  hearing  of  this  motion 
to  dissolve  this  injunction  was  continued  till  February 
12,  1879.  And  on  that  day,  the  cause  being  heard  in  vaca- 
tion on  this  motion  and  on  all  the  pleadings  and  orders  in 
said  causes  hereinbefore  stated,  and  said  answer  last  named 
and  replication  thereto,  and  numerous  depositions  and  ex- 
hibits filed  in  the  cause,  on  consideration  whereof  the  judge 
sustained  the  motion  to  dissolve,  and  the  injunction  awarded 
Joseph  A.  Feamster  on  January  1,  1879,  was  dissolved  and 
this  decree  was  certified  to  the  clerk  of  the  court  to  be  entered 
and  was  entered.  Xo  less  than  fifty-two  depositions  were 
taken  and  no  less  than  forty-nine  exhibits  filed  with  them. 
The  great  majority  of  these  depositions  were  taken  to  prove, 
where  Joseph  A.  Feamstei*  was  on  the  17th,  18th  and  19tb 
days  of  October,  1878,  when  he  claims  he  was  sick  at  home, 


Digiti 


zed  by  Google 


Dec,  1882.]  Livesay  r.  FeamsTeR.  93 

and  unable  to  go  to  Lewisburg  to  attend  to  the  taking  of 
depositions  in  this  cause;  and  on  the  question,  whether  the 
signature  of  Josepli  Feamster  to  the  receipt  dated  August, 
1877,  for  two  thousand  seven  hundred  and  sixty-three  dollars 
was  or  was  not  genuine. 

These  depositions  cover  two  hundred  and  seventy-tive 
pages  of  the  manuscript  record,  and  nothing  can  be  given 
of  them  except  the  general  results  established  by  tnem.  They 
prove  conclusively,  that  Joseph  A.  Feamster  was  not  sick  at 
his  home  on  the  17th,  18th  or  19th  days  of  October,  1878, 
or  for  some  days  certainly  beiore  and  after  that  time.  He 
was  in  the  town  of  Lewisburg  on  October  14,  1878,  and  also 
the  next  day,  October  15th.  He  wm^  in  Alderson  on  the 
16th,  some  live  or  six  miles  from  his  house.  On  the  17th, 
the  day  appointed  by  him  to  have  depositions  taken  to  sus- 
tain his  injunction,  he  was  again  in  Alderson ;  and  on  the 
next  day  the  18th,  he  was  again  in  Lewisburg,  and  he  was 
again  there  on  the  19th,  and  on  the  21st,  he  wa.s  again  in 
Alderson.  The  conclusion  is  inevitable,  that  the  affidavits 
filed  with  his  second  bill  with  reference  to  his  sickness  assigned 
as  the  reason  for  not  having  attended  to  these  causes  at  the 
proper  time,  are  utterly  false.  There  would  seem  to  be  no 
foundation  for  it  except,  that  he  was  probably  to  some  ex- 
tent, drunk  on  the  18th  of  October,  1878,  but  not  sick,  as  he 
went  to  Alderson  and  back  that  day,  a  distance  of  ten  or 
twelve  miles. 

On  the  question  of  the  genuineness  of  the  signature  to 
the  receipts  claimed  in  Jo8ei>h  A.  Feamster 's  bills  to  have 
been  signed  by  him,  it  was  clearly  proven,  that  he  signed  tlie 
receipt  for  three  hundred  and  eighty  dollars  and  sixty-two 
cents  dated  May  7,  1868.  Xine  witnesses  testified,  that  they 
were  more  or  less  acquainted  with  his  signature,  and  believed 
that  signature  to  the  receipt  for  two  thousand  seven  hundred 
and  sixty-three  dollars  dated  August,  1877,  was  in  his  hand- 
writing; of  these,  two  of  them  were  lawyers  and  one  a 
deputy  sheriff;  the  others  were  not,  I  presume,  familiar  to 
any  considerable  extent  with  handwritings,  and  I  cannot 
attach  a  great  deal  of  importance  to  their  judgment,  especi- 
ally as  it  is  proven,  that  Josepli  Feamster  himself  wrote  but 
little  other  than  his  signature,  though  it  was  quite  uniform 
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for  one  who  wrote  so  little.  On  the  other  hand  twelve  wit- 
nesses, also  more  or  less  acquainted  with  his  handwriting 
testified,  that  in  their  opinion  the  signature  to  this  receipt 
was  not  in  his  handwriting.  Of  these  tw^o  were  merchants, 
two  lawyers,  one  a  sheriff,  one  a  deputy  sheriif,  one  the  clerk 
of  a  court,  one  a  commissioner  in  chancery,  one  the  teller  of 
a  bank  and  one  the  cjishier  of  a  bank,  while  only  three  of 
them  were  men,  whom  from  their  employments  I  would  not 
suppose  could  form  an  accurate  judgment  in  the  matter.  I 
am  of  opinion,  that  the  very  decided  weight  of  the  evidence 
is  against  the  genuineness  of  the  signature  of  Joseph  Feam- 
ster to  this  receipt.  This  conclusion  is  strongly  corroborated 
by  the  proof  which  is  clear,  that  he  was  in  no  condition 
physically  to  transact  any  business  during  the  month  of 
August  1877,  when  this  receipt  is  dated.  He  was  in  a  very 
weak  condition  during  the  whole  of  that  month.  During  the 
first  eight  or  ten  days  he  was  confined  to  his  bed  a  portion 
of  the  time,  and  was  up  sometimes,  but  confined  to  the 
house,  an  invalid  requiring  constant  attention,  being  very 
weak  from  continual  chronic  dysentery.  After  the  first  eight 
or  ten  days  of  August  he  became  so  much  prostrated,  that 
he  was  confined  to  his  bed  altogether  and  died  on  the  10th 
of  September  1877;  being  in  an  almost  insensible  condition 
for  several  days  before  his  death. 

The  signature  to  this  receipt  all  the  witnesses  agree,  was  in 
as  firm  and  steady  a  liandwriting  as  when  he  was  in  perfect 
health,  and  it  is  almost  (?ei*tiiin  had  he  signed  his  name  at  all 
during  the  month  of  August,  1877,  it  would  have  been  in  a 
trembling  and  unsteady  lumd-writing,  markedly  different 
from  his  writing  when  in  health. 

But  it  is  certain  he  did  not  sign  this  receipt  in  August, 
1877.  It  is  clearh'  proven,  that  he  was  at  home  in  this  sickly 
condition  during  the  whole  of  that  month,  and  that  Joseph 
A.  Feamster  w^as  not  there  during  that  month,  nor  was  he 
there  hut  once  afterwards  on  September  8,  two  days  before 
the  death  of  his  uncle  Joseph  Feamster.  Again  it  is  proven, 
that  he  died  on  September  10,  1877,  and  left  no  money  of 
any  account.  Had  he  received  any  large  sum  in  the  month 
of  August  just  preceding  his  death,  it  must  have  been  in  his 
possession  at  his  death,  nor  was  there  found  among  his  papers 
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any  such  bond,  as  in  his  testimony  Joseph  A.  Feamster  says 
wafl  the  one  transferred  to  him,  and  referred  to  in  this  receipt 
of  August,  1877,  nor  any  such  receipts  as  are  referred  to  in 
it.  In  fact  no  papers  having  any  connection  with  Joseph  A. 
Feamster  were  found,  except  the  bond  secured  by  the  deed 
of  trust  on  which  there  was  no  credit. 

In  fact  the  bond,  said  by  Joseph  A.  Feamster  to  have  been 
referred  to  in  this  receijjt,  appears  never  to  have  had  an  ex- 
istence. Again  the  conduct  ol  Josejih  A.  Feamster  with 
reference  to  this  receipt,  would  be  liardly  consistent  with  a 
supposition  that  it  was  a  genuine  paper.  One  one  occasion, 
after  the  institution  of  the  suit  by  J.  J.  Livesay  against  him, 
he  showed  to  a  lawyer  the  name  ot  Joseph  Feamster  appended 
at  the  foot  of  this  receipt,  but  he  concealed  from  him  tlie 
body  of  this  receipt,  showing  him  nothing  but  the  signature 
and  refusing  to  let  him  see  the  body  of  the  receipt.  He 
asked  him  if  this  signature  of  Joseph  A.  Feamster  was  in 
his  Joseph  A.  Feamster's  handwriting.  The  lawyer  said  it 
was  not.  He  then  showed  him  the  endorsement  on  the  back 
of  this  receipt  of  Joseph  A.  Feamster,  and  asked  him  if  that 
was  not  his  handwriting;  and  he  told  him  it  wiis.  He  then 
asked  him  if  he  did  not  remember,  that  this  paper  was  drawn 
up  and  signed  right  there,  slapping  his  hand  on  the  office 
table.  He  was  told  by  the  lawyer  that  he  did  not.  He  then 
said  with  an  oath,  ^'You  do  remember.  You  drew  it  up 
yourself."  It  is  true  he  was  then  quite  drunk.  He  subse- 
quently, at  another  time  when  he  was  also  quite  drunk,  in- 
sisted that  this  receipt  had  l)een  drawn  up  in  his  office.  This 
was  just  before  he  obtained  his  first  injunction.  He  was  told 
by  the  lawyer  tJiathe  was  sure  he  had  not  drawn  the  receipt, 
and  if  it  was  drawn  up  at  his  office  he  had  no  recollection  what- 
ever of  the  fact.  He  then  said  "Xo  it  was  not  drawn  up  by 
you.  I  drew  it  up  myself  and  uncle  Joe  sent  it  by  Moody  or 
Stone  or  one  of  them." 

The  evidence  also  clearly  proved  that  the  settlement  which 
preceded  the  giving  of  the  bond  of  Joseph  A.  Feamster  of 
four  thousand  six  hundred  sind  thirty-eight  dollars  and  three 
cents,  and  the  deed  of  trust  to  secure  it,  was  a  settlement  of 
all  matters  between  them.  The  actual  calculations  on  which 
this  settlement  was  based,  were  made  prior  to  April  13, 1876, 
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and  the  interest  calculated  to  that  date.     The  bond  was  dated 
as  of  that  date  to  save  interest  calculation;  though  the  trans- 
actions were  not  closed  till  May  1,  1876,  when  the  bond  and 
<leed  of  trust  were  signed  by  Joseph  A.  Feamster.     There 
was  no  evidence  tending  to  show,  that  there  was  any  mistake 
in  this  settlement,  or  that  Joseph  A.  Feamster  was  entitled 
to  any  credit  which  wai^  not  given  to  him ;  or  that  there  was 
any  controversy  about  the  items  of  this  settlement.     It  is 
possible  but  not  probable,  that  the  signature  to  this  receipt 
of  two  thousand  seven  hundred  and  sixty-three  dollars  dated 
August,  1877,  was  the  genuine  signature  of  Joseph  Feamster, 
but  it  is  certain  from  the  evidence,  that  no  such  transaction 
as  is  described  in  it,  took  place  between  Joseph  Feamster 
and  Joseph  A.  Feamster.     The  body  of  the  paper  is  in  the 
handwriting  oi  Joseph  A.  Feamster,  and  it  is  possible,  that 
he  wrote  it  over  a  signature  of  Joseph  Feamster,  which  he 
had  signed  on  a  blank  piece  of  paper  perhaps  years  before 
August,  1877.     It  was  shown,  that  Joseph  Feamster  did 
sometimes  thus  write  his  name  on   blank  pieces  of  paper 
for  his  amusement,  and  took  no  care  of  them. 

An  appeal  and  ^supersedeas  was  awarded  to  the  order  made 
in  vacation  on  October  19,  1878,  and  the  order  of  February 
12,  1879,  and  an  appeal  from  the  decree  of  November  16, 
1878,  and  a  supersedeas  to  so  much  thereof  as  ordered  a  sale 
of  the  land,  upon  the  petition  to  this  Court  or.  Joseph  A. 
Feamster.  Henry  Handley  and  Austin  Ilandley,  appellees,  on 
the  5th  day  of  March,  1881,  appeared  before  this  Court,  rea- 
sonable notice  thereof  having  been  given  the  appellant  and 
his  counsel,  and  moved  this  Court  for  leave  to  enter  their 
formal  appearance  as  parties  defendants  in  the  first  named 
cause;  and  to  file  a  release  of  the  said  Harvey  Handley  and 
Austin  Handley,  of  the  deed  of  trust  in  said  cause  named  in 
wliich  they  are  cestui  qui  trusts.     And  the  appellant  by  his 
attorney  appeared  and  objected  to  the  same,  and  this  motion 
was  argued  and  submitted  to  this  Court  for  its  decision,  and 
is  now  to  be  acted  upon  at  the  same  time  that  this  appeal  is 
considered  and  determined. 

Dacis  ^  Dennis  for  appellant  cited  15  W.  Va.  292;   5  J.  J. 
Mar.  249;  6  Gratt  49;  6  Leigh  166;  11  Leigh  85;   Kelly's 
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Stat  p.  299,  ch.  22,  §  5;  6  Gratt.  174;  20  Gratt  244;  21 
Grattf334;  4  Rand.  175;  9  W.  Va.  299. 

JofiJi  W.  Hams  for  appellees  cited  22  Gratt.  405;  7W.  Va. 
348;  31  Gratt.  323;  19  Gratt.  354;  26  Gratt.  549;  10  W. 
Va.  299;  12  W.  Ya.  215;  14  W.  Va.  531 ;  7  W,  Va.  217; 
11  Wall.  299;  16  Wall.  331;  Parson.^  v.  Thornhnrg,  16  W. 
Va.;  24  Gratt.  272;  32  Gratt.  843;  9  W.  Va.  301,' 307;  12 
W.  Va.  641 ;  11  W.  Va.  156;  15  W.  Va.  831  ;  1  Lorn.  Dig. 
527;  10  Leigh.  395. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

These  two  causes  are  so  far  distinct,  as  to  make  it  suitable 
to  consider  them  at  first  8e[)arately  and  then  conjointly,  so 
feir  as  the  decree  of  Xoveniber  16,  1878,  which  was  rendered 
on  them  jointly  is  concerned.  And  we  will  first  consider  the 
cause  first  instituted ;  the  cause  which  J.  J.  Livesay  was  plain- 
tiftl  It  was  simply  a  bill  brought  by  J.  J.  Livesay,  to  en- 
force the  lien  of  a  judgment  of  the  circuit  court  of  Greenbrier 
in  his  favor,  against  Joseph  A.  Feamster.  The  bill  w^as  filed 
at  August  rules,  1878.  It  made  as  it  should  have  done,  the 
trustees  and  cestuis  que  trust  in  the  several  deeds  of  trust, 
which  had  been  executed  by  Joseph  A.  Feamster  on  his 
largest  tract  of  land,  parties  deiendants.  And  it  stated,  that 
one  of  these  deeds  of  trust,  in  which  the  Handleys  w^ere  the 
cestuis  que  trust,  had  been  fully  satisfied.  And  it  ftirther 
charged,  "that  there  were  other  liens  on  the  lands  aforesaid, 
besides  those  hereinbefore  mentioned,  but  does  not  state 
their  amounts  and  priorities,  nor  to  whom  all  are  due." 

The  summons  was  sensed  on  all  the  detendants  named  in 
the  bill,  except  the  Messrs.  Handley;  and  it  was  served  on 
the  trustee  in  the  deed  of  trust  from  Jos.  A.  Feamster  for 
their  benefit.  A  motion  was  made  by  the  plaintiff,  after 
Joseph  A.  Feamster  and  the  other  defendants  had  been 
served  with  notice,  that  the  judge  would  make  an  order  of 
reference  in  vacation ;  and  on  this  motion  on  October  19, 
1878,  the  judge  did  refer  the  cause  to  the  commissioner  of 
the  court  to  report  first,  the  value  of  the  defendant  Joseph 
A.  Feamster's  lands;  second,  "the  amounts,  dignity  and 
priority  of  all  liens  upon   said   real   estate  and  to  whom 
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due;"  third,  all  other  pertinent  matters.  The  comniisvsioner 
forthwith  gave  notice  to  all  the  parties  to  the  suit,  in- 
cluding the  Messrs.  Handley,  excepting  only  one  of  the 
trustees  in  one  of  the  deeds  of  trust;  but  the  cestui  que 
trust  in  this  deed  of  trust  was  one  of  the  parties  notified,  and 
excepting  the  cestui  que  trust  in  one  of  the  deeds  of  trust,  in 
which  the  trustee  was  one  of  the  parties  notified.  Only  three 
days  notice,  including  Sunday,  was  given  of  the  purpose  ol 
the  commissioner  to  execute  this  order  of  reference.  And 
he  executed  it  in  a  single  day.  He  was  not  required  by  the 
decree  to  advertise  for  judgment  lienors  or  others  to  present 
their  claims,  but  was  only  required  to  give  the  parties  to  the 
suit  or  their  attorneys  notice. 

On  November  16,  1878,  there  having  been  no  exceptions 
filed  to  the  commissioner's  report,  it  was  confirmed.  Two 
judgments  were  reported  as  liens  on  this  land,  binds  the 
plaintifiTs.  One  in  favor  of  Wm.  W.  Moore,  and  the  other 
in  favor  of  R.  P.  Lake,  neither  ot  whom  were  parties  to  the 
suit.  And  the  commissioner  also  reported,  that  the  deed  of 
trust  in  favor  of  the  Messrs.  Handleys  was  satisfied,  and 
that  on  the  last  two  judgments,  executions  had  been  issued 
and  levied  on  sufficient  property  to  satisfy  them.  This  decree 
took  the  bill  as  confessed  against  the  Messrs.  Handleys,  though 
they  had  never  been  summoned.  Their  trustee  had  before 
the  commissioner  sw  appears  by  his  report  admitted,  that 
the  deed  of  trust  in  their  favor  had  been  fully  paid.  This 
decree  adjudged,  that  the  amounts  stated  to  be  due  in  this 
report  to  the  defendant's  in  the  bill,  whose  debts  were 
secured  by  deeds  of  trusts,  should  be  paid,  but  not  the 
debt  due  the  plaintitt'  by  his  judgment,  nor  the  other  debts 
due  persons  not  parties  to  the  suit,  but  who  had  judgment 
liens.  And  it  then  ordered,  that  unless  Joseph  A.  Feamster, 
or  some  one  for  him,  paid  within  ten  days  all  the  debts 
named  in  the  commissoner's  report,  as  well  as  the  costs  of 
the  suit,  that  the  commissioners  named  should  sell  his  lands 
for  so  much  cash  as  would  pay  the  costs  of  the  suit  and 
expenses  of  sale,  and  the  balance  on  a  credit  of  six,  twelve 
and  eighteen  months,  with  interest  from  the  day  of  sale 
taking,  from  the  purchaser  bonds  with  approved  security ; 
but   not    directing  the    taking  of  any   liens   on  the  lands 
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to  secure  the  deferred  payments.  Proper  advertisement 
of  the  lands  were  prescribed  by  this  decree,  as  well  as  a 
proper  bond  to  be  given  by  the  commissioner  of  sales. 

These  were  all  the  proceedings  in  this  cause.  Is  there 
error  in  this  decree?  Though  the  record  in  this  case  i»roper, 
shows  no  controversy  of  any  sort,  and  it  was  so  plain  and 
simple  a  case,  yet  there  are  numerous  errors  and  irregulari- 
ties in  it.  The  bill  on  its  face  shows,  that  there  were  judg- 
ments on  the  lands  of  the  debtor  other  than  the  plaintifi^'s, 
and  it  was  decided  in  Neeh/  et  al.  v.  Jones  et  al.  16  W.  Va.  p. 
625,  syllabus  5,  that  the  plaintiiF  ought  to  have  made  for- 
mally defendants  in  the  suit  all  creditors,  who  had  obtained 
judgments  against  the  debtor  in  the  circuit  court  of  Green- 
brier, where  the  lands  sought  to  be  subjected  lie,  as  well  as  any 
other  docketed  judgments  on  the  judgment-lien  docket  of 
that  count}'.  The  bill  however  does  not  clearly  show,  whether 
these  leinors  not  made  parties  belonged  to  this  class;  though 
the  subsequent  proceedings  do  show,  that  these  were  lienors 
of  this  class  and  that  Wm.  W.  Moore  and  R.  P.  Lake, 
ought  to  have  been  properly  made  formal  parties  and  served 
with  process.  Still  if  no  objection  had  been  made  in  the 
court  below  to  so  proceeding,  this  error  might  have  been 
caused  by  the  court  in  its  order  of  reference,  directing  the 
commissioner  to  call  all  judgment-lienors  before  him  and 
audit  their  claims.  See  Neehf  et  aL  v.  Jones  et  al,  16  W.  Va. 
p.  626,  syllabus  10,  and  Norris  Culdwell  ^  Ch,  v.  Bean  et  al. 
17  W.  Va.  655,  syllabus  2,  sub-division  IV^  and  syllabus  3. 

The  rules  laid  down  in  these  causes  with  certain  charges 
and  modifications,  have  been  adopted  now  as  a  part  of  bur 
statute-law.  See  Acts  of  1882,  p.  359,  360,  ch.  126  §  7. 
This  statute-law  should  of  course,  be  now  strictly  pursued  in 
proceedings  in  suits  of  this  character,  whether  the  suits  were 
instituted  before  or  since  this  law  went  into  effect;  and  should 
of  course  be  pursued  in  this  case,  when  it  is  again  remanded 
to  the  circuit  court  of  Greenbrier  for  fiirther  proceedings, 
2^  it  must  be. 

The  judge  in  his  order  in  vacation  made  on  October  19, 
1%78,  failed  to  do  anything  towards  the  correction  of  this 

error  \n  the  bill  in  failing  to  make  the  proper  parties,  for  he 

did  not  iR  this  order  of  reference  direct  the  commissioner  to 
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call  before  him  the  judgment-lion  ereditors  by  publication, 
and  to  audit  their  claims.  Had  he  done  bo  and  thus  made 
these  judgment-lien  creditors  informally  parties  to  the  suit, 
if  no  objection  had  been  made  upon  the  authority  of  these 
West  Virginia  cases  above  cited,  this  Court  would  not  have 
reversed  his  decree  of  November  16,  1878,  ordering  a  sale  of 
the  debtors  lands,  for  this  error,  if  no  objection  had  been 
made,  in  the  court  below,  as  none  was  made. 

The  commissioner  by  this  order  of  October  19,  1878,  was 
directed  to  give  the  parties  or  their  attorneys  notice  of  the 
time  and  place  for  the  taking  of  the  accounts  ordered.  This 
he  failed  to  do.  His  failure  to  notify  one  of  the  trustees  in 
one  of  the  deeds  of  trust,  though  he  was  a  party  to  the  suit, 
would  have  been  excusable  as  he  really  had  no  interest  in 
the  accounts  to  be  taken  ;  but  his  failure  to  notify  one  of  the 
cestffi  que  truM  who  had  such  interest,  was  inexcusable,  even 
thoujsch  he  did  notifv  his  trustee,  who  merelv  held  the 
legal  title  of  land  conveyed  in  trust  for  the  security  of 
his  debt.  To  the  parties  to  whom  the  conmiissioner  did  give 
notice,  he  gave  but  a  notice  of  two  days  Sunday  excepted; 
and  he  made  up  his  report  in  a  single  day.  This  did  not 
give  the  debtor  nor  the  other  parties,  a  fair  and  reasonable 
opportunity  to  produce  evidence  before  the  conmiissioner, 
and  to  have  the  accounts  ordered  fairly  made.  And  in  the 
notice  which  he  did  have  served  on  all  the  other  parties  to 
the  cause,  except  the  one  to  the  trustee  and  one  to  the  ceMulque 
(nisi,  he  misdescribed  the  suit  by  stating  the  plaintiffs'  name 
as  J.  J.  Feamster,  instead  of  J.  J.  Livesay.  In  Gales  v.  Miller 
8  Gratt.  {Bowi/er  v.  Knapp^  15  W.  Va.  292),  it  is  laid  down, 
that  notice  should  indicate  with  reasonable  certainty  in  what 
cause  action  is  to  be  taken,  and  it  is  probable  that  this 
notice  was  on  this  account  insufficient,  had  it  been  objected 
to  in  the  court  below.  But  this  point  it  is  unnecessary  to 
definitely  decide  as  it  was  not  objected  to  in  the  court  below. 

If  the  report  had  been  excepted  to  on  these  accounts,  the 
circuit  court  ought  to  have  sustained  the  exception.  But  as 
it  was  not  excepted  to  these  objections  were  waived  by  all  the 
parties  to  this  suit.  See  Peters  v.  Neville,  26  Gratt.  549; 
Hyman  v.  Smifh,  10  W.  Va.  299 ;  Andersojiv.  Nagk,  12  W.  Va. ; 
McCarthy  v.    Chalfani,  14  W.   Va.     The  judgment-credit- 
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ore,  whom  the  report  of  the  commissioner  shows  existed  not 
hanng  heen  made  parties,  either  formally  or  informally  by 
order  of  publication,  and  having  had  no  opportunity  of 
having  their  debts  proi)erly  audited,  were  of  course  not 
bound  by  the  decree  of  November  16,  1878 ;  and  the  pur- 
chaser of  lands  under  that  decree  might  still  have  had  his 
laud  so  purchased,  held  liable  for  the  payment  ol  such  judg- 
ments; and  injustice  and  wrong  would  thus  have  been  done 
both  to  the  purchaser  and  to  these  judgment-creditors,  whose 
debts  were  not  audited,  and  wrong  would  also  have  been 
done  to  judgment-debtor  Joseph  A.  Feamster,  as  under  such 
circumstances  his  lands  might  be  sacrificed. 

The  court  therefore  erred  in  confirming  the  commissioner's 
report,  though  not  excepted  to,  and  in  ordering  a  sale  of  the 
appellant's  lands  by  this  decree  of  November  16,  1878.  If 
there  had  been  no  other  error  in  this  decree  except  the  tak- 
ing of  the  bill  as  confessed  against  the  Messrs.  Handley, 
though  they  had  not  been  served  with  process,  it  would  prob- 
ably have  been  affirmed  as  they  appeared  before  this  court 
and  asked  a  confirmation  of  it,  and  asked  to  be  permitted  to 
tile  in  this  court  a  formal  release  of  the  deed  of  trust  in  their 
favor.  It  is  true  this  was  objected  to  by  the  appellants. 
Yet  despite  this  objection  it  would  now  probably  be  permit- 
ted to  be  filed,  if  there  had  been  no  other  reason  for  revers- 
ing this  decree. 

Under  circumstances  (juite  similar,  this  court  allowed 
appellees  to  release  errors  in  this  court  in  the  case  of  Arnold 
ft  al.  v.  Arnold  et  aL,  11  West  Va.  pi».  455,456;  and  on  the 
authority  of  that  case  and  the  cases  cited  in  it,  Qmg  v. 
Sebrell,  9  Gratt.  131,  Moore  et  at  v.  Holt,  10  Gratt.  284,  and 
3Imtard  v.  Wohlford's  heirs,  15  Gratt.  829,  it  is  probable,  that 
the  motion  of  the  appellees,  the  Messrs.  Ilandley,  to  be  thus 
allowed  to  release  errors  and  file  release  of  this  deed  of  trust, 
under  the  circumstances  of  this  case,  would  be  granted,  and 
this  decree  of  November  16th  affirmed  if  there  had  been  no 
other  error  in  it  except  that  thus  released.  But  as  there  are 
other  fatiil  errors  in  this  decree,  it  is  unnecessary  for  this 
Court  to  act  on  this  motion  of  the  Messrs.  Ilandlev,  and  it 
is  therefore  not  done. 

We  will  now  consider  the  cause  of  Joseph  A,  Feamster  v. 
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Samuel  lyree^  and  John  W.  Harris^  adni'r  of  Joseph  Feamster^ 
heard  with  the  cause  above  considered,  and  the  continuation 
of  this  cause  by  the  bill  of  Joseph  A,  Feavister  v.  John  W, 
Harris  and  Wm,  P,  Ruehers^  commissioners  of  sale  under 
this  decree  of  November  16,  1878;  and  John  W.  Harris, 
adm'r  of  Joseph  Feamster. 

The  first  of  these  was  to  obtain  an  injunction  to  prevent 
Samuel  Tyree,  trustee,  from  selling  the  laivi  conveyed  to  him 
as  trustee,  to  secure  the  debt  due  Joseph  Feamster.     The 
bill  makes  no  mention  whatever  of  the  cause  of  J.  J.  IJresai/  v. 
Joseph  A.  Feamster  et  afe.,butwa8  based  solely  on  the  ground, 
that  the  plaintiff  Joseph  A.  Feamster  was  as  he  alleged, 
entitled  to  have  corrected  the  settlement  on  which  his  bond 
of  four  thousand  six  hundred  and  thirty-eight  dollars  and 
three  cents  was  given  to  Joseph  Feamster  and  secured  by 
the  deed  of  trust.     In  tliis  bill  Joseph  A.  Feamster  claimed 
credits  for  two  receipts ;  one  for  three  hundred  and  eighty 
dollslrs  and  sixty-two  cents  dated  May  7,  1868,  and  the  other 
for  two  thousand  seven  hundred  and  sixty-tliree  dollars — 
dated  August — 1877,  and  also   tor   eight  hundred  dollars 
which  he  claimed  he  had  paid  to  Joseph  Feamster  before 
this  settlement,  and  whicli  were  by  mistake  all  omitted  to  be 
credited  in  this  settleipent  made  when  this  bond  of  four 
thousand  six  hundred  an^i  thirty-eight  dollars  and  three  cents 
was  given  by  him.     The  injunction  as  heard  was  granted 
September  25,  1878.     The  answer  of  the  administrator  of 
Joseph  Feamster,  made  on  oath,  denied  all  the  allegations 
of  this  bill,  and  all  the  equities  of  the  plaintiff  except  that 
it  said,  that  the  signature  of  Joseph  Feamster  to  the  receipt 
of  three   hundred   and   eighty  dollars   and  sixty-two  cents 
while  not  admitted  to  be  genuine  was  probably  his  genuine 
signature,   but  it  insisted   that   if   the   plaintift  had   been 
entitled  to  a  credit  for  this  in  said  settlement  he  had  got  it, 
as  the  settlement  was  made  carefully  and  deliberately  and 
all  credits  claimed  that  were  proper  were  allowed.      Xotice 
was  given  to  dissolve  this  injunction.     The  trustee  Tyree, 
had  not  answered  when  this  notice  was  served  on  October 
19,  1878,  on  this  bill  and  answer  and  general  rei)lieation 
thereto,  and  the  injunction  granted  was  dissolved.     Tyree, 
the  trustee  having  filed  his  answer,  and  the  cause  being 
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heard  with  the  cause  of «/.  J,  IJvesay  v.  Joh)i  A.  Feamstn  ei  als. 
at  the  next  term  of  the  court;  and  the  decree  of  November 
16,  1868,  thia  bill  was  dismissed  and  it  was  ordered,  that 
John  W.  Harris,  administrator  Ac,  recover  his  costs.  Was 
there  any  error  in  this  respect,  in  this  decree?  It  is  claimed, 
that  as  the  trustee,  Tyree,  had  filed  no  answer  the  court 
could  not  properly  dissolve  the  injunction.  Tyree  was  a 
mere  trustee,  and  the  only  person  interested  in  the  debt 
secured  by  the  deed  of  tinjst,  which  the  bill  claimed  was 
subject  to  large  credits  not  given,  did  file  an  answer  denying 
all  the  material  facts  on  which  the  injunction  was  based. 

There  is  no  rule  of  a  court  of  equity  which  requires  in 
every  case,  that  before  an  injunction  will  be  dissolved  on 
motion,  every  defendant  must  answer  the  bill.  If  the  de- 
fendant, who  has  failed  to  answer  is  a  formal  defendant  or  if 
his  answer  would  be  in  reference  only  to  uncontroverted 
facts,  the  court  may  order  the  dissolution  of  an  injunction 
though  such  an  answer  hiis  not  been  filed,  if  the  defendants 
really  interested  in  tlie  subject  of  controversy  have  answered, 
and  deny  on  oath  every  material  allegation  in  the  bill,  and 
no  proof  is  offered  to  sustain  the  allegations  of  the  bill.  See 
HayzUtt  v.  McMilhn  et  nl,  11  W.  Va.  464.  In  addition  to 
McMillan  &  Leonard,  Robinson  as  well  as  Hale,  sheriff, 
were  made  defendants  in  the  bill  in  that  case.  See  p.  467. 
Only  the  parties  substantially  interested  in  the  controversy, 
McMillan  &  Leonard,  answered  the  bill  on  which  the  injunc- 
tion was  awarded.  See  p.  474.  Yet  the  court  on  motion  in 
vacation  dissolved  the  injunction,  and  this  Court  sustained 
this  action.  There  was  therefor  no  error  in  the  judge  of  the 
circuit  court  dissolving  this  injunction,  by  his  order  of  Octo- 
ber 19, 1878,  made  in  vacation. 

At  the  next  term  of  the  court,  the  defendant  Tyree,  the 
trustee,  filed  his  answer  which  in  no  way  changed  the  cause 
or  its  merits,  and  the  court  on  the  hearing  of  the  cause  by  its 
decree  of  November  16,  1878,  dismissed  the  bill  of  Joseph  A. 
Feamster  at  his  costs.  This  was  obviously  right,  though  we 
have  seen  in  other  respects  so  far  as  the  cause  ot  J.  J,  Lire- 
say  V.  Feamster  et  al.  was  concerned,  heard  with  this  cause, 
this  decree  wa.s  erroneous. 

Joseph  A.  Feamster  afterwards,  on  January  1,  1879,  by 
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bis  bill  called  a  supplemental  and  amended  bill,  again  asked 
tlie  court  to  reinstate  tliis  injunction  which  had  been  dis- 
solved, or  that  an  original  injunction  might  be  granted  him 
to  restrain  the  commissioners  Rucher  and  Harris,  appointed 
by  this  decree  of  November  16,  1878,  from  selling  his  lands, 
which  they  had  advertised.  Xone  of  these  were  parties  to  the 
cause  of  Livesay  v.  Joseph  A,  Feariister  et  aL^  except  the  admin- 
istrator of  Joseph  Feamster.  The  bill  was  based  on  precisely 
the  same  fa^ts  as  were  set  out  in  his  first  bill  of  injunction, 
and  no  'other  facts  are  stated  except,  that  in  this  decree  of 
November  16,  1878,  the  whole  of  the  bond  of  four  thousand 
six  hundred  and  thirty-eight  dollars  and  three  cents  executed 
to  Joseph  Feamster,  was  held  to  be  due  to  his  administrator, 
and  no  credits  allowed  on  it.  But  no  other  complaint  was 
made  of  this  decree  of  Xovember  16,  1878,  and  none  of  the 
irregularities  we  have  pointed  out  in  the  cause  of  Livemy  v. 
Joseph  A,  Feamster  et  aLy  were  pointed  out  or  referred  to. 
The  whole  complaint  of  this  bill  was,  that  the  large  debt  due 
to  Joseph  Feamster's  administrator  was  entitled  t©  the  credits 
of  three  hundred  and  eighty  dollars  and  sixty-two  cent«,  as  of 
May  7,  1868,  and  of  two  thousand  seven  hundred  and  sixty- 
three  dollars  as  ot  August,  1877,  as  shown  by  the  receipts  of 
Joseph  Feamster  filed  with  his  first  bill  ot  injunction. 

In  this  second  bill  of  injunction  no  claim  even  is  made  to 
the  credit  of  eight  hundred  dollars  in  addition ;  which  was 
claimed  in  the  prior  bill  to  excuse  himself  for  having  failed 
to  take  any  proof  to  establish  the  allegations  of  his  first 
bill  of  injunction.  The  plaintiff  alleges  that  he  gave  notice 
to  take  depositions  to  sustain  these  allegations  in  Lewisburg, 
on  October  17, 1868,  and  that  he  was  i)revented  by  sickness 
from  taking  these  depositions  then,  lie  files  with  this  bill, 
his  own  affidavit  and  that  of  two  other  persons  to  prove  this 
alleged  sickness,  and  also  the  affidavits  of  four  other  parties 
to  prove  the  genuineness  of  the  signature  of  Joseph  A. 
Feamster  to  the  receij)t  of  two  thousand  seven  hundred  and 
sixty-throe  dollars,  dated  the  —  day  of  August,  1877.  The 
injunction  was  awarded  by  the  circuit  judge  as  prayed  for  on 
January  1,  1869. 

The  administrator  of  Josej)!!  Feamster,  filed  his  answer  in 
which  he  repeats  what  vvus  said  in  his  former  answer  to  the 
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first  bill  of  injunction,  and  denies  that  Joseph  Feamster  ever 
signed  this   receipt  for  two   thousand   seven  hundred  and 

sixty-three  dollars,  dated  the day  of  August,  1877,  and 

states,  that  if  the  plaintiff  was  ever  entitled  to  any  credit  for 
the  three  hundred  and  eighty  dollars  and  sixty-two  cents 
named  in  the  receipt  of  May  7, 1868,  he  had  received  it  long 
ago;  it  being  dated  some  eight  years  before  the  settlement 
was  made  on  which  the  bond  for  four  thousand  six  hutidred 
and  thirty-eight  dollars  and  three  cents  was  given.  And  he 
alleges,  tliat  it  is  not  true  that  the  plaintift  was  prevented 
from  taking  depositions  to  prove  the  allegations  of  his  original 
bill  of  injunction  by  sickness,  and  that  lie  had  u^)  to  Novem- 
ber 16,  1878,  opportvuiity  to  take  their  depositions  and  have 
his  injunction  reinstated.  This  answer  was  sworn  to  by  the 
respondent. 

A  motion  was  made  to  dissolve  this  injunction  after  due 
notice,  on  January  25,  1879,  and  wa^  l)y  the  judge  continued 
till  February  12,  1879,  when  it  was  dissolved  by  an  order  of 
the  judge  in  vacation.  Was  there  any  error  in  this  order 
dissolving  this  injunction.  There  were  many  depositions 
taken  on  both  sides  as  to  the  controverted  facts,  and  it  was 
proven  satisfactorily  as  we  have  shown  in  the  statement  of 
the  facts  in  this  cause,  that  the  plaintiff  Joseph  A.  Feamster 
was  not  prevented  by  sickness  from  taking  depositions  to 
prove  the  allegations  in  his  original  bill  of  injunction,  i)rior 
to  its  depositicm  by  tlie  vacation  order  made  October  19, 
1878;  and  much  less  was  he  prevented  from  taking  such 
depositions  to  reinstate  his  injunction,  j^rior  to  the  dismissal 
of  this  suit  on  November  10,  1878. 

There  wiis  a  great  effort  made  by  the  plaintiff,  to  sustain 
these  allegations  with  reference  to  his  sic^kness  made  in  this 
amended  or  supplemental  bill  as  it  is  called.  And  there  can 
be  no  question,  but  that  much  of  the  evidence  given  on  this 
point  by  some  of  the  plaintiff's  witnesses  was  false.  But 
despite  this  effort  it  is  clearly  proven,  that  these  allegations 
of  this  amended  bill,  with  reference  to  the  plaintiff^'s  sickness, 
were  false  and  were  made  with  fraudulent  purposes. 

The  proof  with  reference  to  the  genuineness  of  the  signa- 
ture of  Joseph  Feamster  to  tlie  receipt  for  two  thousand  seven 
hundred  and  sixty-three  dollars,  in  August,  1877,  was  con- 
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flieting.  The  weight  of  the  evidence  is  in  favor  of  this  sig- 
nature not  being  the  signature  of  Joseph  Feamster,  and  my 
conclusion  is,  that  it  is  not;  but  what  iw  perfectly  satisfactory 
to  show,  that  Joseph  A.  Feamster  is  entitled  to  no  credit 
whatever,  as  of  August,  1877,  is,  that  it  is  affirmatively 
proven  that  he  could  not  have  paid  Joseph  Feamster  that 
sum  of  money  or  any  part  of  it,  or  given  him  any  bond  or 
receipts  representing  that  sum  or  any  part  of  it  in  August, 
1877.  During  the  whole  of  the  month  of  August,  1877, 
Joseph  Feamster  was  very  sick,  confined  to  his  house,  and 
much  the  greater  part  of  the  time  to  his  bed,  and  actually 
died  on  Sei)tember  10,  1877.  During  the  month  of  August, 
1877,  it  is  certain,  that  he  never  saw  .Foseph  A.  Feamster. 
And  he  left  at  his  death  directly  after  August,  1877,  no 
money  in  his  possession,  and  no  bond  or  receipts  such  as 
Joseph  A.  Feamster  pretends  he  gave  to  hini  in  August, 
1877,  and  included  in  this  false  and  fraudulent  receipt  of 
August,  1877. 

The  conduct  of  J()sej>h  Feamster  and  other  circumstances, 
named  in  the  statement  of  facts  in  this  case  shows  conclu- 
sively, that  this  receipt  of  two  thousand  seven  hundred  and 
sixty-three  dollars  of  date  the  —  day  of  August,  1877,  wa« 
a  forgery  gotten  u])  by  Joseph  A.  Feamster  in  whose  hand- 
writing the  body  of  this  receipt  was;  and  that  either  the 
name  of  Joseph  Feamster  appended  to  it  was  forged  as  was 
most  probably  the  case,  or  if  not,  then  that  the  body  of  the 
receipt  was  falsely  and  fraudulently  written  by  Joseph  A. 
Feamster  over  a  signature  ot  Joseph  Feamster  on  a  blank 
piece  of  paper,  which  he  had  in  some  way  got  hold  of.  The 
evidence  proved,  that  the  smaller  receipt  for  three  hundred 
and  eighty  dollars  and  sixty-two  cents,  dated  as  far  back  as 
May  7,  1868,  was  genuine,  but  that  it  was  given  many  years 
before  the  parties  made  a  fair  and  full  settlement  of  all  matr 
ters,  when  the  bond  for  four  thousand  eight  hundred  and 
sixty-three  dollars  and  three  cents  was  given,  and  that  the 
plaintift'  was  entitled  to  no  credit  therefor  on  this  bond,  nor 
any  other  credit.  He  entirely  failed  to  offer  any  evidence 
even  tending  to  show,  that  any  mistake  of  any  sort  was  made 
in  the  final  settlement  in  which  this  bond  was  given. 

I  am  therefore  of  opinion,  that  the  material  allegations 
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contained  in  this  original  bill  of  Joseph  A.  Feamster,  as  well 
as  those  contained  in  his  amended  bill,  were  utterly  untrue 
in  point  of  fact,  and  that  the  cases  set  up  bj'  him  in  both  these 
bills  were  based  upon  fraud  and  falsehood,  and  that  the  cir- 
cuit court  did  not  err  in  its  order  made  in  vacation  in  dissolv- 
ing the  injunction  awarded  on  January  1,  1879.  Though 
most  of  the  decree  of  Xovember  16th  must  be  reversed  and 
set  aside,  because  of  irregularities  in  the  preparation  of  the 
case  on  the  part  of  J.  J.  Livesay  in  his  suit,  yet  as  that  part 
ot  said  decree  that  dismissed  the  appellant's  bill  at  his  costs 
must  be  affirmed,  as  well  as  this  last  order  dissolving  the  in- 
junction awarded  on  January  1,  1879;  and  as  all  the  matters 
really  the  subject  of  controversy  in  the  court  below  were  cor- 
rectly decided  by  the  circuit  court,  the  appellees  as  the  par- 
ties substantially  prevailing,  must  recover  of  the  appellants 
their  costs  in  this  Court  expended.  The  order  of  reference 
of  October  19,  1878,  as  well  iis  the  decree  of  September  16, 
1878,  must  be  set  aside,  reversed  and  annulled,  excei)t  that 
portion  of  said  decree  which  dismissed  the  bill  filed  by 
Joseph  A.  Feamster  against  Samuel  Tyrec  and  J.  W.  Harris, 
as  administrator  of  Jose})h  Feamster,  which  must  be  affirmed 
and  all  the  other  orders  and  decrees  entered  in  these  causes 
must  also  be  affirmed ;  and  the  cause  of  J,  J.  IJvemy  v. 
Joseph  A.  Feayn^ter  et  als,^  nmst  be  remanded  to  the  circuit 
court  oi  Greenbrier  with  directions  to  permit  the  plaintiff  to 
amend  his  bill,  and  make  the  requisite  parties  defendants  a« 
prescribed  in  section  7  of  ch.  126  of  the  Acts  of  1882;  and 
that  he  proceed  further  in  said  cause  as  prescribed  in  said 
chapter  and  according  to  the  principles  laid  down  in  this 
opinion,  and  further  according  to  the  principles  governing 
courts  ol  equity. 

Judges.  Johnson  and  Haymond  Concurred. 

Decrees  Affirmed  in  Part  Reversed  in  Part.     Cause 
"Remanded. 
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WHEELING. 

Lee  &  Bro.  v,  Feamster  ef  al. 

Hubniitted  January  19,  1881— Decided  December  2,  1882. 

(*Snydeb,  Judge,  Absent.) 

1.  The  plea  of  usury  is  a  defense  jxTsonal  to  the  debtor,  therefore  in 

his  lifetime  his  creditor  can  not  plead  it  to  defeat  the  claim  of 
another  creditor  in  whole  or  in  part.    (p.  114.) 

2.  Where  a  creditor  is  secured  by  a  second  deed  of  trust  on  the  same 

property,  he  has  but  the  etjuity  of  redemption  and  cannot 
plead  usury  against  a  creditor  secured  under  the  first  trust- 
deed,    (p.  114.) 

Appeal  from  and  stfjX'r.^edras  to  a  decree  of  the  circuit  court 
of  the  county  of  (Treenl)rier,  rendered  on  the  2d  day  ot  June, 
1880,  in  a  cause  in  Haid  court  then  ])eiidin^,  wherein  L.  IL 
Lee  &  Bro.  were  plaintiffs,  and  John  A.  Feamster  audothei's 
were  defendants,  allowed  upon  the  petition  of  D.  J.  Fonl  & 
Son  and  James  Witlirow. 

Hon.  Hcmier  A.  Holt,  judge  of  the  eighth  judicial  circuit, 
rendered  the  decree  appealed  from. 

The  facts  of  the  ease  are  fully  stat^nl  in  the  ophiion  of  the 
Court. 

Sdmuel  Price  ami  John  W,  Harm  for  appellants  cited  the 
following  authorities :  10  Wheat.  362 ;  4  Pet.  205 ;  5  Leigh 
65,478;  20  Iowa  678.;  47  Barb.  618;  32  Miss.  142;  15 
Abb.  Pr.  N.  S.  24 ;  Naf,  B'k  v.  (hm,  ^^\lrehome  Co.  49  N. 
Y.  S.  C;  33  X.  Y.  317;  14  Johns.  435;  35  K  H.  421;  3 
Phil.  (Pa.)  213 ;  14  Abb.  Pr.  241 ;  9  W,  Va.  296;  14  W.  Va. 
367;  2  Leigh  84. 

A,  C.  Sfif/der  and  Alexander  F,  Mathews  for  appellees  cited 
the  following  authorities :  4  Pet.  205  ;  32  Miss.  142  ;  35  N. 
II.  421;  14  Abb.  Pr.  241;  9  W.  Va.  296;  Woodyard  v. 
PoMeii,  14  W.  Va.;  14  W.  Va.  386;  10  Wheat.  367;  5 
Leigh  65,  478 ;  42  Wise.  631 ;  Tyler  on  Tsury  ch.  31  p.  417 ; 

'•■'Cause  submitted  before  Judge  S.  took  his  scat  on  the  bench. 
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46  Wise.  792 ;  7  Conn.  409 ;  3  Ala.  458 ;  36  Ala.  168 ;  32 
Conn.  550;  8  Ind.  352;  11  Ind.  398;  21  la.  36 ;  4  Dana. 
177;  13  Mass.  515;  15  Msiss.  96,  103;  1  Mich.  84;  14  K  J. 
Kq.  56;  37  N.  Y.  218;  30  X.  V.  197;  33  X.  Y.  31 ;  1  Barb. 
271;  Code  p.  475,  §  10;  Sto.  Eq.  PI.  §§  389,  398,  401;  3 
Dan.  Ch.  PI.  &  Pr.  pp.  1742-3-4,1747;  14  W.  Va.  637; 
Code  ch.  134,  p.  637  §  5. 

Johnson,  President,  announced  the  opinion  of  the  Court: 

Th]8  is  a  suit  in  equity  brouufht  in  the  eireuit  court  of 
Greenbrier  county  in  Msirch,  1878,  to  subject  the  lands  of 
the  defendant,  John  A.  Feanister,  to  the  payment  of  the 
liens  thereon.  The  plaintiff  and  a  number  of  the  defend- 
ants were  judgment-creditors,  while  the  debts  of  a  number 
of  the  defendants  were  secured  by  deeds  of  trust,  of  which 
Fearaster,  as  appears  by  the  bill  and  exhibits,  had  executed  two ; 
one  on  the  27th  day  of^S^)tember,  1877,  to  A.  F.  Mathews 
trustee,  to  secure  Wm.  R.  Snyder  the  payment  of  a  bond  exe- 
cuted by  said  Feamster  to  Snyder  for  seventeen  thousand  six 
hundred  and  ninety-seven  dollars  and  sixty-six  cents,  and  to 
indemnify  said  Snyder  as  the  endorser  on  Feamster's  note 
payable  at  the  bank  of  Lewisburg,  for  seven  thousand  seven 
hundred  and  ninety-two  dollare  and  thirty  cents.  This  deed 
was  admitted  to  record  on  the  day  of  its  date.  The  other 
deed  conveying  the  same  [inn^erty,  was  executed  by  said 
Feamster  on  the  27th  day  of  Xovend)er,  1877,  to  Preston  and 
Spottfi  trustees,  to  secuire  James  Withrow,  as  endorser  on 
notes  of  said  Feamster  to  i  large  amount;  also  to  secure  otlier 
debtfi  therein  named,  and  on  the  <lay  of  it«  date  it  was  ad- 
mitted to  record. 

The  cause  was  referred  to  a  commissioner,  and  the  amount 
of  the  liens  and  their  priorities  fixed.     After  tlie  lands  had 
l>eeii  sold  under  a  decree  of  the  court,  and  report  of  sale  un- 
excepted  to  had  been  confirmed,  the  defendant  James  With- 
row, who  had  not  before  answered,  tiled  his  answer  and  cross 
bill,  the  raara  object  of  which  was  to  attack  the  debt  from 
Feamster  to  W.  R.  Snyder  as  usurious,  and  to  have  it  purged 
ot  ltd  usury ;  and  prays  that  the  decree  rendered  in  the  cause 
at  the  May  tcnn  1878,  may  l)e  reheard  and  reviewed,  and 
the  debt  therein  decreed  to  Snyder  be  purged  of  its  usury,  &c. 
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William  R.  Snyder,  by  counsel,  appeared  to  this  bill  and  in- 
sisted, that  James  Withrow,  could  not  att^ick  the  debt  from 
Feamster  to  Snyder,  on  the  ground  of  usury ;  that  the  plea 
of  usury  was  personal  to  the  debtor,  and  could  not  bo  pleaded 
by  a  stranger ;  that  the  most  he  received  by  the  deed  of  trust 
to  secure  him  was  the  equitj'  of  redemption,  and  he  could  not 
therefore  plead  usury  to  the  said  debt. 

D,  J.  Ford  &  Son,  judgment  creditors  of  said  John  A. 
Feamster,  also  filed  their  petition  setting  up,  that  there  was 
usury  in  the  said  debt  from  Feamster  to  Snyder  and  {)raying, 
that  it  be  purged  of  said  usury.  The  court  decided,  that  the 
said  petitioners  and  the  said  plaintiff  in  the  cross  bill,  could 
not  plead  usury  to  the  said  debt  of  Feamster  to  Snyder,  and 
dismissed  both  the  petition  and  cross  bill.  By  a  deposi- 
tion it  appeared,  that  John  A.  Feamster,  had  paid  Snyder 
one  hundred  dollai's,  for  which  he  had  no  credit;  but  as  the 
record  shows,  on  the  21st  day  of  Juty,  1880,  W.  R.  Snyder 
in  the  clerk's  office  of  the  circuit  court  of  Greenbrier  county, 
released  the  amount  of  the  said  one  hundred  dollars,  and  in- 
terest, from  the  amount  that  had  been  decreed  to  him  against 
the  said  Feamster. 

From  the  said  decree  dismissing  the  said  bill  and  petition, 
the  said  Withrow  and  said  Ford  and  Son  appealed,  and  as- 
signed for  error,  "that  the  court  ought  to  have  given  a  decree 
for  the  one  hundred  dollars,  Snyder  owed  Feamster,  and 
second,  that  the  court  ought  to  have  purged  the  debt 
from  Feamster  to  Snyder  of  its  usury;''  and  charge,  that  the 
usury  was  clearly  proven  by  the  depositions  taken  in  the  cause. 
The  release  having  been  given  of  the  one  hundred  dollars, 
before  the  appeal  was  allowed,  takes  that  question  from  our 
consideration.  It  is  argued,  that  it  does  not  do  so,  as  the  re- 
lease was  not  in  favor  of  any  one,  but  was  general.  It  certain- 
ly had  the  effect  of  placing  one  hundred  dollars  just  where 
it  ought  to  go.  Snyder  had  the  first  lien.  On  that  lien  one 
hundred  dollars  had  been  paid  by  Feamster  the  debtor,  and 
ought  to  have  been  credited.  By  the  release  he  does  credit 
it;  his  debt,  which  must  be  paid  out  of  the  proceeds  of 
the  land  is  one  hundred  dollars  less,  and  the  next  creditor 
has  his  increased  by  one  hundred  dollars.  It  is  insisted, 
that  this  Court  by  the  decisions  of  Feamster  v.  Withrow y  9  W. 
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Va.  296,  and  Woodynrd  v.  PoUby,  14  W.  Va.  211,  have  de- 
cided principles,  which  would  prevent  a  subsequent  lienor  from 
attacking  the  first  lien  on  the  ground  of  usury.  We  think 
no  such  principle  was  decided  in  either  cjise.  There  are 
many  reasons,  not  jiersonal  to  the  debtor,  for  which  creditors 
might  contest  th^  claims  of  each  other.  In  Woodyanl  v. 
Pohley,  mpra  we  held,  that  after  a  man  was  dead,  and  his 
estate  was  being  distributed  among  his  creditors  in  a  court 
of  equity,  a  creditor  might  rely  on  the  statute  of  limita- 
tions to  defeat  the  claim  of  anotlier  creditor.  Hut  this  was 
put  upon  the  principle,  that  it  was  then  impossible  for  the 
debtor  to  plead  the  statute  of  limitations;  his  voice  was 
hushed;  the  law  made  it  the  duty  of  his  pei*sonal  re{)resenta- 
tive  to  plead  the  statute  of  liniitations,  and  if  the  personal 
representative  did  not  do  it,  the  creditors  might  do  so  as 
against  each  other. 

With  a  living  man  it  is  altogether  different.  The  law  does 
not  compel  him  to  plead  the  statute  of  limitations;  it  is  a  per- 
sonal privilege  that  he  can  avail  himself  of  or  not,  as  he 
I)leases.  It  might  be  greatly  to  his  injury  in  his  future  busi- 
ness transactions  to  j)lead  it,  and  therefore  he  might  not 
choose  to  do  so,  and  it  would  be  hard  on  him,  while  living 
with  business  hopes  and  {)rospect8  in  view,  to  permit  another 
to  force  him  into  such  an  unenviable  position.  The  same 
might  be  said  as  to  the  plea  of  usury. 

Let  us  see  what  the  authorities  have  said  about  the  charac- 
ter of  the  plea  of  usury;  whether  it  is  personal  to  the  debtor, 
or  whether  another,  who  may  be  benefited  by  it,  may  plead 
it  without  the  debtor's  consent. 

In  Lyon  v.  Wehh,  20  la.  578,  it  wiu^  held,  that  in  an  action 
to  foreclose  a  mortgage  upon  the  homestead,  executed  by 
the  husband  and  wife  to  secure  a  note  executed  by  the  hus- 
band alone,  the  wife  may  set  up  a  plea  of  usury  against  the 
note.  Judge  Wright,  who  delivered  the  o{)inion  of  the 
court,  says :  "  The  question  is,  whether  the  wife,  who  joined 
in  the  mortgage,  but  did  not  sign  the  note,  can  be  permitted 
to  plead  usury.  The  mortgage  was  in  part  upon  the  home- 
stead of  the  defendants,  and  without  determining  whether  it 
wafl  also  upon  other  lands,  she  could  be  heard  to  make  this 
defense;  we  unite  in   the  opinion  that  her  interest  in  the 
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homestoad  clearly  gives  her  the  right."  In  Cole  v.  Banse- 
mer^  26  Ind.  94,  it  was  held,  that  a  junior  incumbrancer 
where  the  debtor  is  insolvent,  may  set  u[)  the  defense  of 
usury  to  a  prior  incumbrance,  without  the  consent  of  the 
del)tor,  for  the  pur[)ose  of  protecting  the  fund,  out  of  which 
the  liens  are  to  be  satisfied.  In  his  opinion  Frazer  J. 
admits  the  former  decisions  in  Indiana  were  the  other  way; 
he  says,  "Tn  this  State  at  one  time  the  older  doctrine  seemed 
to  be  settled  as  our  law,  an<l  if  it  had  not  subse(iuently  been 
thrown  in  doubt,  we  should  now,  probably,  without  re-exami- 
nation, feel  bound  to  adhere  to  it  a>5  a  rule  of  property,  upon 
the  faith  of  which  tlie  public  have  based  their  business  tran- 
saction."    See  also  MeAUster  v.  Jernuu)^  32  Miss.  142. 

In  The  Mutual  Life  Insurance  Co.  of  i\,  Y,  v.  Bowen,  47 
Barb.  618,  it  was  held,  that  '*in  a  proceeding  for  the  distri- 
bution of  surplus  money  arising  from  the  sale  of  mortgaged 
premises  under  a  decree  for  the  foreclosure  of  the  fii'st 
mortgage,  the  holders  of  a  fourth  mortgage  may  set  up 
before  the  referee  usurv  in  a  third  rnort«:as:e."  Xone  but 
New  York  autliorities  are  cited  in  the  case. 

In  the  case  of  Merchants'  Ejr,  N,  Bank  v.  Com.  Warehouse 
Co.,  49  X.  Y.  642,  Folger,  Judge,  refers  to  a  review  of  the 
New  York  authorities  on  this  subject  by  Jones,  J.,  whose  con- 
clusions are  as  follows :  "First — All  privies  to  the  borrower, 
whether  in  blood,  representiitive  or  estiite,  may  both  in  law 
and  equit}'  by  the  appropriate  legal  and  equitable  remedies 
and  defences  attack  or  defend  against  a  contract  or  security, 
given  by  the  borrower  which  is  tainted  with  usury,  on  the 
ground  of  such  usury,  where  such  contract  or  securit)^  affects 
the  estate  derived  by  them  from  the  borrower.  Second — 
That  a  grantee  or  assignee  of  a  borrower,  who  does  not  take 
his  grant  or  assignment  subject  to  a  lien  on  the  property 
granted  or  assigned,  created  by  the  borrower,  which  is  tainted 
with  usury,  is  privy  in  estate  with  the  borrower,  as  to  the 
entire  interests  in  the  property,  described  in  the  assigimient 
or  grant,  as  deriving  from  such  borrower  such  entire  inter- 
ests, and,  as  such  privy  may  attack,  or  defend  against  such 
lien,  under  the  first  rule.  Third — But  if  a  grantee,  or 
assignee  takes  his  assignment  or  grant  from  the  borrower, 
subject  to  a  lien  on  the  property  tainted  with  usury,  then  as 
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to  so  much  of  the  property  which  is  necessary  to  siitiafy  such 
lien,  he  is  not  in  privity  in  estate  with  the  borrower,  for  so 
much  of  the  property  as  is  not  assigned  or  granted  to  hira, 
and  therefore  he  does  not  as  to  such  lien  come  within  the 
first  rule.  Fourth — A  borrower  may  himself  pay  an  usurious 
debt;  and  if  he  does  neither  himself  nor  any  other  person, 
can  attack  such  payment  on  the  ground  of  the  usurious  char- 
acter. He  may  also,  therefore,  appropriate  property  for  its 
payment,  and  make  such  appropriation,  by  assigning  the 
property  in  trust  for  the  payment  of  the  usurious  debt ;  and 
if  he  does,  neither  the  assignee  nor  any  other  person  can 
(unless  he  attack  the  assignment  for  fraud)  claim  that  prop- 
erty so  appropriated  shall  not  be  applied  to  the  payment  of 
the  usurious  debt.  The  bare  fact  that  such  an  assignment 
prescribes  for  the  payment  of  an  usurious  debt  will  not  ot 
itself  alone,  render  the  assignment  usurious  and  void.  Fifth 
— That  one  who  does  not  claim  through  and  under  the  bor- 
rower, does  not  stand  in  privity  with  the  borrower,  and  does 
not  come  within  the  first  rule."  * 

In  Ixiddv.  Wiggin,  85  K  H.  421,  it  was  held,  that  "the 
defense  of  usury  is  personal ;  and  as  against  a  subsequent 
purchaser,  only  the  amount  of  the  illegal  interest  is  to  be 
deducted  from  the  amount  due  upon  a  mortgage." 

In  Q'cnshaw  AdnCr  v.  Clark  et  aL,  5  Leigh  68,  Carr,  J., 
said:  "If  the  injured  party  chooses  to  waive  the  matter  (the 
usury)  what  right  has  a  subsequent  voluntary  purchaser  with 
fiill  notice  of  the  lien  to  take  advantage  of  it."  Judge  Tucker, 
page  70,  said :  "If  the  party  who  is  the  victim  of  the  fraud 
or  usury,  waives  his  remedy  and  relieves  his  adversary,  it 
does  not  belong  to  a  subsequent  purchaser  under  him  to 
recall  and  resume  the  remedy  for  him."  In  this  case,  the 
junior  purchaser  was  not  the  purchaser  of  the  equity  of 
redemption,  but  of  the  mortgaged  premises  generally. 

In  Spengler  v.  Snapp^  5  Leigh  478,  the  court  citing  and 
approving  De  Wolfw  Johnson,  10  Wheat  S67,  held,  that  "the 
plea  of  usury  is  a  defense  personal  to  the  debtor,  and  so  the 
purchaser  of  land  subject  to  a  previous  lien,  cannot  object 
that  the  lien  is  usurious,  but  is  bound  to  discharge  the  lien  as 
a  part  ot  the  price  of  the  land." 

The  great  weight  of  authoritj'  conclusively  shows,  that  the 
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policy  of  the  Legislature  in  adopting  statutes  of  usury  was 
the  protection  of  borrowers,  against  the  oppressive  exactions 
of  lenders ;  and  it  does  not  tend  to  the  promotion  of  that 
policy,  that  other  persons  than  the  victims  of  the  usury,  or 
persons  standing  in  legal  privity  with  them,  should  have  the 
benefit  of  such  statutes;  and  therefore  it  has  been  the  general 
current  of  decisions,  that  the  plea  of  usury  is  a  defense  per- 
sonal to  the  borrower,  and  a  stranger  cannot  avail  himself  of 
it.  Beenley  v.  Homier^  42  Wis.  631 ;  Ready  v.  Hiiebiier^  46 
Wis.  692;  Dolman  v.  Cook,  14  N.  J.  Eq.  56;  Ohio  and  Mis- 
sissippi  K  a.  Co.  v.  Kasson^Sl  X.  Y.  218 ;  BuUardv.  Baynor, 
30  K".  Y.  197 ;  The  MechanicsBank  v.  Edwards,  1  Barb.  271 ; 
Farmers  and  Mechanics  Bank  v.  Kimmelyl  Mich.  84;  Camp- 
bell v.  Johnson  et  aL,  4  Dana  178;  Green  v.  Kemp,  13  Mas^. 
515 ;  Huston  v.  Strinyham,  21  la.  36 ;  Wriyht  v.  Bandy,  11 
Ind.  398 ;  Stexens  v.  Muir,  8  Ind.  352 ;  Reading  v.  Weston,  7 
Conn.  409;  Fenno  v.  Sayre,^  Ala.  N.  S.  458;  Loomis  v. 
Baton,  32  Conn.  550. 

From  these  authorities  it  is  clear,  that  the  plea  of  usury  is 
a  defense  personal  to  tlie  debtor,  and  therefore  in  his  life- 
time, his  creditor  caimot  plead  it,  to  defeat  the  claim  of  an- 
other creditor,  either  in  whole  or  in  part.  And  where  a 
creditor  is  secured  by  a  second  deed  of  trust  on  the  same 
property,  he  has  but  the  equity  of  redemption,  and  cannot 
plead  usury  against  a  creditor  secured  under  the  first  trust 
deed.     See  Ihte  v.  Liggatt  ^  Mathews,  2  Leigh  84. 

As  the  foregoing  authorities  afford  ample  reason  for  dis- 
missing the  cross  bill  of  Withrow,  and  the  petition  of  Ford  & 
Son,  we  have  thought  it  unnecessary  to  inquire  whether  if 
the  defense  was  proper  for  them  to  make,  it  was  made  in 
time.  For  the  foregoing  reasons,  the  decree  of  the  circuit 
court  of  Greenbrier  county,  dismissing  said  cross-bill  and 
petition,  is  affirmed  with  costs  and  thirty  dollars  damages. 

The  Other  Judges  Concurred. 

Decree  Affirmed. 
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WHEELING. 

Gilchrist  r.  W.  Va.  O.  &  O.  L.  Co. 

Submitted  June  18,  1878— Decided  December  2,  1882. 
(*Snyder,  Judge,  Absent.) 

1.  In  deciding  wliat  effect  a  judgment  rendered  in  another  State  is 

to  have  in  this,  it  must  be  regarded  as  well  settled,  that  it  must 
have  the  same  faith  and  credit  here,  as  it  h^d  in  the  State  where 
it  was  rendered,    (p.  118.) 

2.  When  a  judgment  rendered  in   another  State  is  sought  to  be 

enforced  in  a  court  in  our  State,  our  courts  may  enquire  into 
the  jurisdiction  of  the  court  wliich  rendered  it,  and  if 
it  appear  tliat  the  court  which  rendered  the  judgment  had 
not  jurisdiction,  the  judgment  is  void  ;  but  if  otlierwise,  it 
is  valid  and  binding  in  our  State,     (p.  118.) 

3.  If  the  court,  which  rendered  the  judgment,  was  a  court  of  general 

jurisdiction,  the  presumption  is  it  had  jurisdiction  of  the  par- 
ticular Civse,  and  to  render  the  judgment  void,  this  presumi^tion 
must  be  overcome  by  proof,     (p.  1 18.) 

4.  Where  the  validity  of  the  judgment  depends  upon  a  construction 

of  the  statutes  of  the  State,  in  which  the  foreign  court  rendered 
the  judgment,  our  courts  will  adopt  the  construction  put  upon 
the  said  statutes  by  the  courts  of  the  State  which  enacted 
them.     (p.  119.) 

5.  By  the  construction,  which  the  New  York  courts  put  upon  tlie 

New  York  statutes  authorizing  proceedings  against  foreign 
corporations,  no  judgment  in  personam  can  be  rendered  in  that 
State  against  a  foreign  corporation,  unless  it  has  appeared  to  the 
action,    (p.  123.) 

ApY)eal  from  and  supersedeas  to  a  decree  of  the  circuit 

court  of  the  county  of  Wood,  rendered  on  the  9th  day  of 

October,  1877,  in  a  cause  in  said  court  then  pending,  wherein 

K.  "W.  Gilchrist  Wiis  plaintiff,  and  the  West  Virginia  Oil  and 

Oi\  Land  Company  was  defendant,  allowed  upon  the  petition 

of  said  defendant. 

Hon.  James  M.  Jackson,  judge  of  the  fifth  judicial  cir- 
cuit, rendered  the  decree  appealed  f  rona. 

•CauK  wibirUted  before  Judge  S.  took  his  seat  on  the  bench. 
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The  facts  of  the  case  are  fully  stated  in  the  ()i>inioii  of  the 
Court. 

Art/no^  I.  Boreman  for  appellant  cited  the  following  authori- 
ties: Code  pp.  90-91,  §  4;  Voorhies  N.  Y.  Code  (ed.  1870) 
§  134;  5  How.  (S.  Y.)  183;  9  How.  (X.  Y.)  448;  Voorhies 
Code  §  427;  8  Abb.  284;  2  Hilt.  262;  30  Barb.  159;  20 
How.  (N.  Y.)  62;  18  How.  (N.  Y.)  412;  Sto.  Prom.  Notes, 
§  339;  Dan.  Neg.  Inst.  p.  680,  §  898;  4  Abb.  77;  13  How. 
(X.  Y.)  516;  16  Abb.  249;  18  How.  (U.  S.)  404;  10  Pet. 
449;  9  Leigh  119;  9  Gratt.  323;  27  Gratt.  624;  18  Wall. 
457;  19  Wall.  59. 

0)le  ^  (Me  for  appellee  cited  the  following  authorities: 
Mills  V.  Durifee,  Cranch  481;  5  Wall.  291 ;  22  Wall.  77;  18 
AVall.  457;  1  Smith  L.  Cas.  (pt.  2)  1124;  Big.  on  Estop. 
234;  17  Wend.  473;  9  Leigh  119;  9  Gratt.  828;  Hally.Hall, 
11  W.  Va.;  2  How.  (U.  S.)  319;  19  Wall.  58;  Code  ch.  13 
§  4;  2  Wise.  523;  Voorhies  (X.  Y.)  Code,  (ed.  1870)  §§  134, 
138;  Am.  L.  Reg.  Aug.,  1877,  p.  504;  1  Neb.  14;  9  How. 
Pr.  448;  41  Barb.  10;"26  How.  225;  18  How. 404;  2  Wood 
C.  C.  479. 

Johnson,  President,  announced  the  o{)inion  of  the  (V^urt: 

In  April,  1876,  the  plaintiff  filed  his  bill  in  the  circuit 
court  of  Wood  county,  in  which  he  alleged  the  recovery  of  a 
judgment  on  the  7th  day  of  June,  1875,  in  the  supreme 
court  of  New  York  against  the  defendanti4,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
Michigan;  and  also  against  James  II.  Carringtou  and  Henry 
Carrington,  partners  under  the  firm  name  of  J.  H.  Carring- 
tou &  (vo.,  for  the  sum  of  one  thousand  five  hundred  and 
forty-nine  dollars  and  seventy  cents.  The  bill  exhibits  the 
said  judgment  and  alleges,  that  it  lias  not  been  satisfied  in 
whole  or  in  part;  that  the  defendant  company  has  property 
in  said  county  of  Wood,  also  in  Ritchie  county ;  that  several 
parties  named  in  the  bill  have  property  in  their  possession 
belonging  to  said  company;  that  the  West  Virginia  Trans- 
portation Company  is  indebted  to  said  company,  and  said 
parties  had  l)een  summoned  as  garnishees;  that  plaintiff  is  a 
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lessee  of  said  company,  and  has  caused  himself  to  be  sum- 
moned as  garnishee,  and  had  caused  an  attachment  to  be 
levied  on  the  oil  in  his  possession ;  that  an  order  of  attach- 
ment had  issued  in  the  ease,  and  a  considerable  amount  of 
property  in  the  hands  of  different  parties,  had  been  levied  on 
thereunder. 

The  bill  charges,  that  the  defendant  company  is  insolvent, 
and  has  no  property  to  pay  said  judgment  other  than  that 
levied  on  under  the  attachment  in  the  cause.  It  makes  all 
the  parties  having  property  in  these  processes,  which  was 
attached  in  the  cause  and  those  summoned  as  garnishees  de- 
fendants, and  prays  a  decree  against  the  defendant  company 
arid  Jas.  H.  Carrington  &  Co.,  for  the  amount  of  the  judg- 
ment and  costs,  and  that  the  attached  property  be  sold  to 
pay  the  same,  &c. 

The  defendant  company  demurred  to  the  bill  and  also 
answered,  in  which  answer  it  denied  the  validity  of  such 
record  and  judgment  exhibited  with  the  bill,  because  as  it 
claims,  under  the  laws  of  New  York  the  said  New  York 
court  had  not  jurisdiction  to  render  such  personal  judgment 
as  was  rendered.  First,  because  the  said  defendant  company 
was  a  corporation  foreign  to  New  York  and  to  the  jurisdic- 
tion of  said  court,  and  the  service  of  the  summons  and  com- 
plaint in  said  cause,  purports  to  have  been  on  said  company, 
on  the  2d  day  of  April,  1874,  by  delivering  a  copy  thereof  to 
Jas.  H.  Carrington  as  the  managing  agent  of  said  company  ; 
bat  it  is  not  stated  at  what  place  the  service  took  place,  or 
whether  or  not  it  was  within  the  said  city,  county  or  State  of 
New  York.  It  denies,  that  according  to  the  laws  of  New 
York  it  was  served  with  process  in  the  said  cause  in  New 
York  in  which  said  judgment  was  rendered;  and  that  James 
H.  Carrington,  to  whom  it  appears  by  said  pretended  record, 
and  affidavit  of  Wilson  Hogg,  that  copies  of  the  summons 
and  complaint  in  said  suit  were  delivered  on  the  2d  daj'  of 
April,  1874,  was  not  at  that  time  an  officer  of  defendant,  or 
its  managing  agent,  nor  was  he  at  that  time  the  agent  at  all 
of  defendant,  nor  did  he  at  that. time  sustain  anj'-  relation  to 
defendant,  which  authorized,  service  on  defendant  by  deliv- 
ering copies  of  summons  and  copies  of  petition  to  said  Car- 
rmgton,  tec 
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To  the  answer  the  plaintiff  replied  generally :  Proof  was 
taken  as  to  the  agency  of  Carrington,  the  service  of  process 
on  the  agent,  &c. ;  and  on  the  13th  day  of  April,  1877,  the 
court  rendered  a  decree,  holding  said  personal  judgment 
rendered  in  New  York  valid,  and  decreed  the  payment 
thereof,  &c.  From  this  decree  an  appeal  with  supe)*sedeas  was 
granted. 

The  question  here  to  be  decided  is,  was  the  New  York 
court  authorized  to  render  a  personal  judgment  against  the 
West  Virginia  Oil  and  Oil  Land  Company.  It  must  be  re- 
membered, that  the  said  company  is  a  foreign  corporation, 
confessedly  so  in  the  record,  and  there  is  no  pretense,  that  by 
the  laws  of  New  York,  it  w^as  quo  ad  any  business  it  did  in 
that  State,  regarded  and  held  to  be  a  domestic  corporation. 

In  deciding  what  effect  the  judgment  rendered  in  New 
York  is  to  have  in  our  State,  it  must  be  regarded  as  w^ell 
settled,  that  the  judgment  of  a  State  court  is  to  have  the  same 
faith  and  credit  in  each  and  every  State  in  the  Union,  as  it 
had  in  the  State  where  it  was  rendered.  Mills  v.  Duryee,  7 
Cranch  481 ;  Christmas  v.  Russell^  5  Wall.  291 ;  Maxioell  v. 
Stewart,  22  Wall.  77. 

When  a  judgment  rendered  in  another  State,  is  sought  to 
be  enforced  in  our  State,  our  courts  may  enquire  into  the 
jurisdiction  of  the  court  which  rendered  it,  and  if  it  appear 
that  the  court  which  rendered  the  judgment  had  not  juris- 
diction, it  is  void ;  but  if  it  had  jurisdiction  then  it  is  valid 
and  binding  in  our  State.  ITiompson  v.  Whitman,  18  Wall. 
457,  and  cases  cited. 

If  the  court  be  one  of  general  jurisdiction  the  presumption 
is,  that  it  had  jurisdiction  of  the  particular  case,  and  to  ren- 
der the  judgment  void,  this  presumption  must  be  overcome 
by  proof.  Origiion's  Lessee  v.  Astor,  2  How.  U.  S.  319  ; 
knowles  V.  Gas  Light  Co,,  19  Wall.  58. 

If  we  concede,  that  the  cause  of  action  upon  which  tlie 
judgment  was  rendered  arose  in  the  State  of  New  York,  and 
the  defendant  had  property  there,  and  under  the  forms  of 
the  laws  of  New  York  process  wa«  served  upon  a  properly- 
constituted  agent  of  the  foreign  corporation,  still  the  ques- 
tion recurs,  could  the  court  legally  render  a  personal  judg- 
ment against  the  foreign  corporation,  when  it  had  not  ap- 
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peared  generally  to  the  action.  We  may  concede,  that  the 
court  did  have  jurisdiction  to  suhject  the  defendants'  prop- 
erty by  attachment,  to  the  payment  of  its  debt  in  Xew  York, 
but  could  it  go  ftirther  and  without  the  appearance  of  the 
corporation  to  the  action,  render  b,  personal  jmlgrwent  Sigainst 
it? 

After  the  judgment  had  been  recovered  in  the  action  men- 
tioned in  the  record  of  the  Xew  York  court,  the  defendant 
by  counsel,  did  appearand  moved  to  vacate  the  judgment 
on  the  ground,  that  the  court  had  not  jurisdiction  to  render 
it.  And  by  the  decision  of  Judge  Lawrence,  filed  here  it  ap- 
peiirs,  that  he  refused  to  vacate  the  judgment,  because  as  he 
held,  the  cause  ol  action  arose  in  New  York,  and  therefore 
the  court  had  jurisdiction. 

The  statut^^s  under  which  the  proceedings  were  had,  are 
sections  427,  and  134,  of  Voorhees'  Xew  York  (^ode.  Sec- 
tion 427  jjrovides,  "  An  action  against  a  corporation  created 
by  or  under  the  laws  of  any  other  State,  government  or 
country,  may  be  brought  in  the  supreme  court,  the  supreme 
court  of  the  city  of  Xew  York,  or  the  court  of  common  pleas 
for  the  city  and  county  of  Xew  York,  in  the  following  cases, 
viz :  First,  By  a  resident  of  the  State  for  any  cause  of  action. 
Second,  By  a  plaintiff  not  a  resident  of  this  State,  when  the 
cause  of  action  shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated,  within  this  State."  And  section  134  pro- 
vides, that  the  summons  shall  be  served  by  delivering  a 
copy  thereof  as  follows :  "  If  the  suit  be  against  a  corpora- 
tion, to  the  president,  or  other  head  of  the  corporation,  sec- 
retary, cashier,  treasurer,  a  director,  or  managing  agent 
thereof;  but  such  service  can  be  made  in  respect  to  a  foreign 
corporation,  only  where  it  has  property  within  this  State,  or 
the  cause  of  action  arose  therein,  or  when  such  service  shall 
be  made  within  this  State  personally  upon  the  j)resident, 
treasurer,  or  secretary  thereof." 

This  language  is  very  broad,  but  we  must  give  it  just  such 
effect,  as  the  courts  of  Xew  York  have  given  it,  and  none 
other.  If  a  construction  had  been  placed  upon  it  by  the  said 
courts  we  would  adopt  it,  though  it  was  directly  the  reverse 
of  a  construction  we  had  given  to  similar  language,  in  our 
own   Code.     Because  tlie   question   is,  was  the  judgment 
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legally  rendered  in  New  York  ?  And  that  legality  in  this 
case,  depends  upon  the  construction  the  Xew  York  courts 
have  placed  upon  the  statutes  we  have  cited. 

In  Hwrlbert  v.  The  Hope  Mutual  Lis.  Co,,  4  How.  Pr.  274, 
Sill,  Justice,  said ;    "I  find  that  a  notion  prevails  to  a  very 
considerable  extent,  that  it  was  designed  by  the  amended 
Code  to  authorize  courts  to  pronounce  judgment  in  j)ersoimm 
against    a    foreign  corporation,    upon    proof   of   the    ser- 
vice of  a  summons  in  the  manner  prescribed  by  that  act.    A 
glance  at  the  former  and  present  practice  will  show,  that  itis 
not  very  extraordinary  that  such  an  impression  should  exist. 
At  common  law,  before  a  judgment  could  be  pronounced, 
the  defendant  must  be  in  court  either  upon  its  process  or  by 
voluntary    submission    to    its   jurisdiction ;    and    a    state- 
ment that  a  defendant  was  in  court  was   an  indispensable 
requisite  in  the  record  of  every  valid  judgment.      *      *      * 
The  amendments  to  the  Code  followed  which  provide,  that 
actions  may  be  brought  in  the  supreme  court  against  foreign 
corporations,  upon   contracts   made  in   this  State   and   by 
plaintiffs,  who  are  residents  of  this  State  (§  427) ;  and  that 
suits  in  a  court  of  record  shall  be  commenced  by  the  service 
of  a  summons,  &c."     The  judge  further  proceeds  to  say,  in 
speaking  of  the  eff^ects  of  the  Xew  York  statutes  as  to  suits 
against  foreign  corporations  on  page  275,  that  the  summons 
"was  a  step  preliminary  to  a  proceeding  against  the  defend- 
ants' pro/?('r(y  in  this  State;  aste{)  ineffectual  for  any  purpose 
unless  followed  by  a  warrant  of  attachment  and  seizure  of 
property.     The  summons  is  not  in  such  a  case  a  judicial  pro- 
cess ;    nor  is  its  issue  and  service  in  fact  (what  it  is  with 
doubtful  propriety  called  in  the  Code)  the  commencement  of 
an  action  against  fa  foreign  corporation;  but,  for  all  practical 
purjJOseH  is  simply  a  statutory  notice,  that  proceedings  are 
about  to  be  instituted  against  its  property,^^ 

In  this  case  it  clearly  appeared,  that  the  cause  of  action 
arose  in  Xew  York. 

In  Brca\^fer  v.  The  Michigan  Central  R.  R,  Co.,  b  How. 
Pr.  187,  Wills,  Justit'e,  said :  "The  defendant  is  a  corporation 
created  by  the  laws  of  the  State  of  Michigan.  The  judgment 
entered  is  a  general  one,  in  the  nature  of  a  judgment  in  per- 
sonam  against   the  defendant,  and  tlie  execution  is  issued 
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against  the  property  of  the  defendant  generally.  Under  it 
the  sherift'  is  bound  to  take  any  property  of  the  defendant, 
real  or  personal,  which  he  can  find  in  his  bailiwick,  sufficient 
to  make  the  amount.  Ifo  attachment  has  been  issued  and 
there  has  been  no  voluntary  appearance  of  the  defendant  in 
the  action." 

In  Hurlbert  v.  The  Hope  Mutual  Ins.  Co.^  4  How.  Pr.  R. 
275,  Mr.  Justice  Gill,  has  shown  in  a  very  able  and  clear 
opinion,  that  in  such  a  case  the  courts  of  this  State  cannot 
obtain  jurisdiction  of  the  defendant,  so  as  to  render  a  personal 
judgment.  The  extent  of  proccvss  of  the  court  over  a  foreign 
corporation,  where  there  has  not  been  a  voluntary  appear- 
ance in  the  action,  is  to  subject  the  property  and  effects  of 
such  corporation  within  this  State,  to  the  payment  of  its  debts 
byajudgmentm  rem  as  to  such  property  and  eftects  after 
the  same  has  been  attached,  before  the  judgment  is  rendered 
according  the  direction  of  chapter  4  of  title  7  of  the  Code. 
The  service  of  summons  with  all  subsequent  proceedings  on 
the  part  of  plaintiff,  including  the  judgment  and  execution 
must  be  set  aside." 

One  point  of  the  syllabus,  in  President,  ^c,  of  Bank  of  Com- 
merce V.  The  Rutland  and  Washimjton  R.  R.  Co,,  10  How.  Pr. 
1,  is  "/if  seems  a  judgment  against  a  foreign  corporation,  in  a 
suit  properly  brought  under  the  Code  is  of  the  same  validity 
and  effect  as  a  judgment  against  any  non-resident,  obtaihed 
without  personal  service  or  appearance."  In  Sehv)ivf/er  v. 
Hickok,  et  al,  53  N.  Y.  280  it  is  held,  that  "the  authority 
given  by  the  Code  (§  135)  to  proceed  by  publication  against 
a  non-resident  when  he  has  property  in  the  State,  or  the  suit 
has  relation  to  property  therein  in  which  he  has,  or  claims 
an  interest,  is  to  be  interpreted  in  view  of  the  necessity  which 
called  for  its  enactment,  and  authorizes  only  a  judgment  in 
rem,  noXin  personam  J' 

In  the  case  of  Bates  v.  The  New  Orleans,  Jackson  and  Great 
Northern  Railroad  Co.,  13  How.  Pr.  519,  after  quoting  the 
pro\'i8ions  of  section  427,  Wills,  Justice,  said,  "Any  judgment 
which  the  plaintiff' may  or  might  obtain,  will  be  of  no  value 
to  him  in  case  the  defendants  should  not  appear  to  the  action 
and  submit  to  the  jurisdiction  of  the  court  unless,  he  has  at- 
tached, or  shall  be  able  to  attach,  property  of  the  defend- 
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ants  in  this  State  before  judgment.  Such  judgment  would 
be  in  rem  and  not  as  we  think  In  personam.  The  law  has  not 
been  changed  in  regard  to  the  character  or  effect  of  a  judg- 
nient  against  a  foreign  corporation,  since  the  decision  of  the 
case  of  Hurlbevt  v.  The  Hope  Mutual  Ins.  Co.,  4  How.  Pr.  R. 
275,  the  doctrine  of  which  we  approve." 

In  Whiteheml  v.  The  Buffalo  and  Lake  Huron  Ric'jj  Co.,  18 
How.  Pr.  232,  Greene  P.  J.,  Marion,  Grover  and  Davis 
Justices  concurring,  said,  "That  the  courts  of  this  State  have 
no  common  law  jurisdiction  over,  or  power  to  render  judg- 
ments in  personam  against  foreign  corporations  is  clear, 
both  upon  principle  and  authority.  (See  the  cases  above 
cited  and  Brewster  v.  The  Michigan  Central  Railroad  Co.^  5 
How.  Pr.  183.)  The  proceeding  against  a  foreign  corpora- 
tion, though  termed  an  'action'  against  it,  is  merely  a  pro- 
ceeding in  rem,  or  a  f/uasi  proceeding  ///  rem,  the  object  and 
sole  effect  of  which  are  to  appropriate  its  property  within  the 
jurisdiction  of  the  court,  to  the  i)ayment  of  the  debts  of  the 
corporation."  In  Ocfdenhurg  ^  C,  R,  K  Co,  v.  Vansant  ^  0. 
R,  R.  Co,,  16  Abbott,  Pr.  249,  it  is  held,  that  in  an  action 
by  a  resident  of  New  York,  against  a  foreign  corporation, 
the  court  cannot  acquire  jurisdiction  of  its  person  or  legally 
render  a  j)ersonal }m\gmtn\t  against  it,  unless  the  corporation 
elects  voluntarily  to  appear. 

It  seems  to  me  that  the  ([uestion  is  set  at  rest  in  McCor- 
wacky,  Penn,  Cent,  R,  R,  Co,  49  X.  Y.  303,  where  it  was 
held,  that  "where  the  court  has  jurisdiction  of  the  subject 
matter  of  the  action,  consent  will  confer  jurisdiction  of  the 
person,  and  in  case  of  a  foreign  corporation,  such  consent 
may  be  expressed  by  api)earing  by  attorney  and  answering 
generally  in  the  action."  In  this  case  Jones  v.  Norwichand  N. 
Y,  Transportation  Co,,  y.  The  Penn .  Central R,  R,  Co.,  50  Barb. 
193,  the  only  authority  in  New  York,  that  seems  to  be  at 
variance  with  the  general  current  of  authority  in  the  State 
upon  the  subject,  is  criticised  and  limited.  Judge  Folger,in 
delivering  the  opinion  of  the  court  in  McCormick  v.  Penn, 
Cent.  R,  R,Co,,  supra,  at  page  309,  after  using  the  language 
we  have  already  quoted  from  the  syllabus  said,  "though  it 
seems  to  have  been  thought  that  a  foreign  corporation  could 
not  at  common  law  have  been  sued  here,  it  was  at  the  same 
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time  Buggested,  that  it  would  be  competent  for  it  to  coiistitu- 
tute  an  attorney  to  appear  and  plead  in  action.  (In  re  Mc- 
Queen  v.  The  Middletown  Manuf.  Co.^  16  Johns.  5.)  Since 
that  time  it  has  been  so  often  held,  that  a  voluntary  appear- 
ance confers  jurisdiction  of  the  person,  and  the  rule  seems  so 
reasonable  in  itaelf,  that  we  have  no  hesitation  in  adopting 
it." 

It  is  clear  then,  by  the  construction  the  New  York  court 
has  given  of  its  own  statutes  in  regard  to  proceedings  against 
foreign  corporations,  that  in  no  case  can  a  judgment  be  ren- 
dered, in  personam  in  that  State  against  a  foreign  corporation ; 
unless  the  corporation  voluntarily  appeared  to  the  action. 
Therefore  we  are  compelled  to  hold,  that  the  personal  judg- 
ment rendered  in  favor  of  Gilchrist  against  the  West  Virginia 
Oil  and  Oil  Land  Company  which  is  set  out  in  the  record  of 
this  cause  was  illegally  rendered ;  the  said  defendant  not  having 
appeared  to  the  action,  and  is  null  and  void.  The  only  claim 
set  up  against  the  said  defendant  in  this  suit  is  the  said  judg- 
ment, but  the  record  of  the  New  York  court  shows,  that  it 
was  recovered  upon  a  certain  bill  of  exchange  drawn  by  said 
defendant  on  J.  II.  Carrington  &  Co.  We  are  not  prepared 
to  say,  that  under  the  circumstances  of  this  cause  the  bill 
ought  to  be  dismissed  as  disked  by  the  counsel  for  appellant, 
but  think  the  plaintiff  ouglit  to  have  leave  to  amend  his  bill. 

The  decree  of  the  circuit  court  of  Wood  county  rendered 
in  this  cause  on  the  13th  day  of  April,  1877,  is  reversed  with 
costs  to  the  appellant,  to  be  paid  by  the  appellee  R.  W.  Gil- 
christ; and  this  cause  is  remanded  with  leave  to  the  plaintiii 
to  amend  his  bill  within  a  reasonable  time,  if  he  elects  so  to 
do,  and  in  default  thereof,  the  circuit  court  will  dismiss  the 
same  with  costs,  and  to  be  further  proceeded  in  according  to 
the  principles  herein  set  forth,  and  further  according  to 
equity. 

Judges  Haymond  and  Green  Concurred. 

Decree  Reversed.     Causi;  Remanded. 
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WHEELING. 

DoNAUUE  et  al.  v.  Fackler  et  al. 
Submitted  June  23,  1882— Decided  December  9,  1882. 

1.  Commissioners  are  appointed  to  make  sale  of  land  under  a  decree 

of  court,  requiring  them  to  give  bond  before  proceeding  to  act. 
The  sale  is  directed  to  be  made  for  part  cash  and  the  residue  on 
credit,  and  the  sale  is  made  as  directed,  tlie  cash  payment  made 
to  the  commissioners  and  bonds  executed  by  the  purchaser  to 
the  commissioners  for  the  deferred  payments.  The  commis- 
sioners fail  to  give  bond  as  required,  and  before  the  sale  is 
reported  by  them  or  any  order  made  for  the  collection  of  the 
sale  bonds,  the  purchaser  pays  said  bonds  to  the  commissioners, 
who  were  also  the  counsel  who  had  instituted  and  prosecuted 
the  suit  for  the  owners  of  the  land  sold  and  among  whom  the 
proceeds  were  to  be  distributed,  but  the  purchase-money  was 
never  paid  over  to  said  distributees.    Held  : 

I.  The  said  persons  appointed  commissioners  had  no  authority 

to  receive  said  purchase-money,  either  as  commissioners  or 
as  counsel  for  the  parties,  and  the  purchaser  is  bound  to 
pay  it  again,     (p.  129.) 

II.  The  commissioners,  having  received  the  money  without 

authority,  are  liable  in  this  suit  to  the  purchaser  for  the 
amount  so  paid  them,  or  either  of  them,  with  interest 
thereon  from  the  time  it  was  paid  to  them.    (p.  132.) 

2.  When  it  is  uncertain  whether  or  not  certain  persons  have  an 

interest  in  land.  It  is  error  to  decree  a  sale  of  such  land  without 
making  such  persons  parties  to  the  suit.    (p.  133.) 

Appeal  from  and  supers(deaf<  to  a  doeree  of  the  circuit  court 
of  the  county  of  Putnam,  rendered  on  the  7th  day  of  Xovem- 
ber,  1879,  in  a  chancery  cause  in  said  court  then  pending, 
wherein  Thomas  M.  Donahue  and  others  were  plaintiffs,  and 
and  Wiley  Fackler  and  othei-s  were  defendants,  allowed  upon 
the  petition  ot  Francis  J.  Gray. 

Hon.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  decree  appealed  from. 

Snyder,  Judoe,  furnishes  the  following  statement  of  the 
cjise: 
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Thomas  M.  Dunahue  and  others  instituted  this  suit  in  the 
circuit  court  of  Putnum  county  in  August,  1858.  In  its  in- 
ception it  was  a  friendly  suit  to  sell  certain  lands  lying  in 
said  county  belonging  jointly  to  the  plaintifls  and  defendants 
and  which,  it  was  alleged  and  proven,  could  not  be  parti- 
tioned in  kind  with  advantage  to  the  owners.  The  cause 
was  matured  for  hearing  and  a  decree  entered  appointing 
commissioners  to  make  sale  of  said  lands.  The  said  com- 
missioners, pursuant  to  said  decree,  made  sale  thereof  on 
September  10,  1859,  to  rfames  M.  Gray,  and  by  a  decree  of 
December  15,  1869,  said  sale  was  confirmed.  From  said 
decree  and  a  subsequent  decree  of  October  24,  1873,  the  said 
James  M.  Gray  appealed  to  this  Court.  A  sufficient  state- 
ment of  the  nature  and  object  of  the  suit  and  the  proceed- 
ings had  therein  prior  to  and  on  the  25th  day  of  February, 
1875,  the  date  on  which  the  decision  of  this  Court  was  pro- 
nounced upon  the  former  appeal,  may  be  found  in  the  opin- 
ion of  Paul,  Judge,  reported  in  8  W.  Va.  249 

After  the  cause  had  been  remanded  by  this  Court,  the 
plaintiffe  filed  in  the  circuit  court  of  Putnum  county  an 
amended  bill  in  which,  after  giving  a  synopsis  of  the  pro- 
ceedings theretofore  had  therein,  they  aver  that  Andrew^ 
Parks  and  James  W.  Hoge  as  special  commissioners  had 
surrendered  to  the  defendant  James  M.  Gray  all  three  ot  the 
bonds  for  deferred  payments  on  the  lands  sold  by  them,  and 
that  on  the  first  of  said  bonds  are  these  words  endorsed: 

"  By  $325  paid  Thomas  Donahue,  10th  September,  1859. 

*' Parks  &  Hoge." 

"Paid  to  Parks  &  Hoge  and  Donahoe  &  Austin. 

"James  W.  Hoge." 

The  second  of  said  bonds  is  endorsed  :  "Received  pay- 
ment. Parks  and  Hoge."  And  that  the  third  contains  an 
endorsement  in  the  same  words  as  the  second  and  with  the 
same  signatures. 

They,  also,  allege  that  no  part  of  said  purchase-money  was 
paid  in  such  manner  as  to  constitute  a  payment  by  the  said 
Gray ;  that  a  large  portion  was  paid  in  Confederate  money 
and  in  bacon,  lard,  Ac,  to  the  said  Parks  and  Hoge  commis- 
sioners, without  the  knowledge  or  consent  of  any  of  the 
beneficiaries  of  the  fund,  either  plaintiffs  or  defendants;  that 
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said  bonds  were  surrendered  before  said  sale  was  confirmed; 
that  said  commissioners  were  never  authorized  to  collect 
said  bonds,  nor  had  they  as  such  commissioners  ever  execu- 
ted any  bond  as  reciuired  by  the  decree  of  sale ;  that  said 
Andrew  Parks  has  departed  this  life  and  John  W.  Sentzhas 
been  appointed  his  administrator  ;  and  that  James  W.  Hoge 
the  surviving  commissioner  declines  to  act  further  in  the 
premises.  They  make  the  defendants  to  their  original  bill, 
John  AV.  Sentz  administrator  of  Andrew  Parks,  deceased, 
and  James  M.  Gray  defendants,  and  pray,  that  said  James 
M.  Gray  may  be  compelled  to  account  for  and  pay  the  whole 
of  said  purchase-money  with  its  accrued  interest;  that  said 
James  W.  Iloge  may  be  required  to  disclose  fully  what  con- 
sideration was  sriven  to  him  and  his  co-commissioner  Parks 
for  the  surrender  of  said  sale  bonds,  what  portion  was  lawful 
money,  and  if  it  be  ascertained  that  any  i>ortion  of  said  pur- 
chase-money has  been  paid  by  said  James  \L  Gray  to  said 
commissioners  in  such  manner  as  to  constitute  a  credit 
upon  said  bonds,  that  they  or  either  of  them  be  required  to 
account  for  same  :  and  for  general  relief. 

The  defendant  James  M.  Gray,  having  departed  this  life, 
Frances  J.  Gray,  his  widow  and  administratrix,  and  his  chil- 
dren and  heirs  at  law  were  made  defendants;  and  by  an 
order,  entered  October  25, 1876,  it  is  shown  that  the  adminis- 
tratrix and  heirs  demurred  to  the  plaintiffs'  said  amended  bill 
which  denmrrer  the  court  overruled.  On  the  28th  day  of 
April,  1877,  the  said  administratrix  and  heirs  of  James  M. 
Gray,  deceased,  filed  their  answer  to  said  bill  in  which  they 
aver,  that  all  the  purchase-money  for  the  said  land  was  paid 
by  said  James  M,  Gray  in  a  valid  manner  to  parties  author- 
ized to  receive  the  same  and  in  such  a  way  iis  to  discharge 
the  said  Gray  and  his  estate  from  all  liability,  and  to  entitle 
his  heirs  to  a  deed  for  said  land  from  the  court ;  that  no  part 
of  said  money  was  paid  in  Confederate  currency  or  anything 
else  except  lawful  money ;  that  said  Andrew  Parks  and 
James  W.  Iloge,  the  commissioners  appointed  to  sell  said 
land,  were  also  partners  in  the  practice  of  the  law  under  the 
firm  name  of  Parks  &  Hoge,  and  were  as  such  partners  the 
attorneys  of  the  plaintiffs  and  all  the  other  original  parties  to 
this  suit  and  all  of  the  persons  who  had  any  interest  in  the 
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said  land  at  the  time  of  the  Bale  thereof  and  until  the  same 
was  paid  for  by  said  Gray,  and  as  such  attorneys  they  prose- 
cuted this  suit,  made  said  sale  and  collected  the  purchase- 
money  therefor;  that  the  said  Gray  paid  said  purchase- 
money  in  fill!  for  said  land,  partly  to  the  parties  to  whom  the 
same  was  coming  and  the  residue  to  said  Parks  and  Hoge  as 
commissioners  or  as  attorneys  for  the  parties  entitled  to  re- 
ceive it.  And  they  exhibit  with  their  answer  two  orders — 
the  one  signed  by  the  plaintiff,  Thomas  M.  Donahue,  acknowl- 
edging the  payment  to  him,  on  September  10,  1859,  of  three 
hundred  and  twenty-five  dollars  by  James  M.  Gray  and 
directing  said  commissioners,  Parks  and  Hoge,  to  credit  said 
amount  on  the  bonds  given  by  said  (4  ray  for  the  land  sold  by 
said  conmiissioners,  and  the  other  signed  by  P.  S.  Austin 
acknowledging  the  payment  of  one  hundred  and  ninety-seven 
dollars  and  fifty-three  cents  on  May  3,  1860,  by  Gray  to  him 
upon  his  interest  in  said  purchase-money  and  directing  said, 
commissioners  to  credit  said  Gray's  bonds  for  said  sum. 

James  W.  Hoge  in  his  answer  admits  the  institution  of 
the  suit,  the  sale  of  the  land  and  i)roceeding8  had  in  the 
cause  as  stated  in  the  plaintiffs'  bills;  that  he  was  tlie  junior 
commissioner  and  almost  the  entire  business  was  transacted 
by  his  co-commissioner,  Parks;  that  he  cannot  explain  why 
a  report  of  the  sale  had  not  l)een  made  to  court  and  he 
always  believed  such  report  had  been  made  until  recently; 
that  whatever  payments  were  made  by  Gray,  on  the  sale  oi 
lands,  to  him  and  his  co-commissioner  were  made  separately 
and  none  of  them  were  joint  i)aynients ;  that  the  first  sale 
bond  was  paid  as  follows :  To  Thomas  M.  Donahue,  on  Sep- 
tember 10,  1859,  three  hundred  and  twenty-five  dollars;  to 
P.  S.  Austin,  on  May  3,  1860,  one  hundred  and  ninety-seven 
dollars  and  fifly-three  cents,  to  respondent,  on  September  15, 
1860,  one  thousand  three  hundred  and  seventy-two  dollars, 
and  to  Andrew  Parks  two  hundred  and  ninety-seven  dollars; 
that  the  second  and  third  bonds,  if  they  have  been  fully  paid, 
were  paid  to  said  Andrew  Parks  alone,  and  that  no  part 
thereof  was  ever  received  or  used  by  respondent;  that  the 
endorsements  of  said  two  last  bonds  is  in  the  handwriting 
of  said  Parks,  and  respondent  refused  to  receive,  or  be  a 
party  to,   any   payment  of  the   said   two   bonds;    that  he 
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cheerfully  admits  his  liability  for  the  one  thousand  three  hun- 
dred and  seventy-two  dollars  paid  to  him  Jis  aforesaid,  but 
denies  that  he  is  liable  for  any  other  sum. 

On  the  28th  day  of  April,  1877,  the  cause  was  referred  to 
a  commissioner  who  made  and  returned  a  report  which  was, 
on  the  7th  day  of  November,  1879,  confirmed  without  excep- 
tion; and  the  court  by  its  decree  of  said  date,  after  reciting, 
"that  said  James  M.  Gray,  having  paid  said  purchase-money 
to  the  said  Andrew  Parks  and  James  W.  Hoge  when  they 
were  not  authorized  to  receive  more  than  the  ca8h  i^ayment 
of  three  hundred  dollars,  he  was  bound  to  see  to  its  proper 
application,  and  if  not  properly  applied  said  Gray  and  his 
representatives  must  look  to  said  Parks  and  Hoge,  respect- 
ively, for  reimbursement  of  the  amounts  paid  by  him  to  each 
of  them,  respectively,  the  liability  of  said  Parks  and  Hoge, 
as  special  commissionei*s,  to  the  estate  of  said  James  M.  Gray 
being  separate  and  not  joint,"  it  orders  and  decrees  that 
unless  the  administratrix  of  the  estate  of  James  M.  Gray, 
deceased,  pay  to  commissioners  named  therein,  within  sixty 
days,  "the  sum  of  the  said  three  bonds  executed  by  said 
James  M.  Gray  to  Austin  Parks  and  James  W.  Hoge  special 
commissioners,  for  two  thousand  and  eighty-nine  dollars  and 
twenty  cents  each,  with  legal  interest  thereon  from  the  10th 
day  of  September,  1859,  less  the  said  sum  of  three  hundred 
and  twenty-five  dollars  paid  to  Thomas  M.  Donahue  by  said 
Gray  on  the  10th  day  of  Septembeir,  1859,  and  less  the  sum 
of  one  hundred  and  ninety-seven  dollars  and  fifly-tliree  and 
two-third  cents,  paid  by  said  Gray  to  P.  S.  Austin  on  the  3d 
day  of  May,  1860,  and  less  the  interest  on  said  last  two 
named  amounts  from  and  after  the  respective  days  of  their 
payment,"  that  then  said  commissioners  are  directed  to  re- 
sell the  said  tract  of  land  sold  by  commissioners  Parks  and 
Hoge  to  said  Gray,  in  the  manner  and  upon  the  terms  stated 
in  said  decree.  The  said  commissioners  are  required  to  give 
bond  in  the  penalty  of  ten  thousand  dollars.  The  said  de- 
cree, also,  directs  and  orders,  that  James  W.  Hoge  do  pay 
to  the  personal  representative  of  said  James  M.  Gray  tlie 
said  sum  of  one  thousand  three  hundred  and  seventy-two 
dollars  which  he  had  in  his  possession  on  the  15th  day  of 
December,  1869,  with  interest  thereon  from  that  date,  with- 
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in  ten  days.  And  the  decree  concludes  as  follows :  "  And 
it  is  fiirther  ordered  that  *****  nothing  in  this 
decree  contained  is  in  any  manner  to  preclude  or  prevent 
the  said  administratrix  and  heirs-at-law  of  James  M.  Oray, 
deceased,  from  taking  such  fiirther  steps  as  they  may  deem 
necessary  in  this  suit  to  recover  the  amounts  ot  money 
and  other  things  which  were  paid  hy  said  James  M.  Gray  to 
8^d  Andrew  Parks,  in  taking  up  said  bonds,  from  the  estate 
of  said  Andrew  Parks,  deceased,"  &c.  From  this  decree 
the  administratrix  of  said  James  M.  Gray  was  granted  an 
appeal  with  supersedeas  to  this  Court. 

Smith  ^  Knight  for  appellant  cited  the  following  authori- 
ties: 8  W.  Va.  249;  10  Leigh  317;  13  W.  Ya.  765;  10  W. 
Va.  220;  8  W.  Va.  388;  1  Call.  127;  31  111.  62;  3  W.  Va. 
167;  44  111.  184;  8  Pet.  18;  1  Green  (Me.)  388. 

John  W,  English  for  appellees  cited  the  following  authori- 
ties: 75  Va.  116 ;  Acts  1872-3,  eh.  51,  p.  117,  §  4 ;  26  Gratt. 
549;  32  Gratt.  74;  14  W.  Va.  387;  18  Wall.  151;  18  Gratt. 
82;  1  Bart.  Chy.  Pr.  p.  163;  26  Gratt.  746,  750;  3  W.  Va. 
232;  27  Gratt.  824. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

The  essential  enquiry  in  the  case  is,  whether  the  payments 
made  by. James  M.  Gray  to  Parks  and  Hoge  are  valid  pay- 
ments ?  The  appellant  admits  that  the  sale  until  confirmed 
was  an  incomplete  contract,  a  mere  ofter  to  purchase,  but 
she  claims,  and  cites  authorities  which  fully  sustain  the  posi- 
tion, that  when  a  judicial  sale  is  confirmed  by  the  court  such 
confirmation  relates  to  and  vests  the  title  of  the  land  in  the 
purchaser  from  the  date  of  the  sale — Taylor  v.  Cooper^  10 
Leigh  317;  Evans  v.  Spurgin,  6  Gratt.  107;  Hyman^  Moses  ^ 
Co.  v.  Smithy  13  W.  Va.  744,  767.  And  as  a  conclusion  from 
this,  the  appellant  insists  that,  in  contemplation  of  law,  any 
payment  made  by  the  purchaser  between  the  day  of  sale  and 
the  day  of  confirmation,  which  would  have  been  valid  when 
made,  if  the  sale  had  been  confirmed,  is  made  just  as  valid 
by  the  subsequent  confirmation.  This  conclusion  is  also  sus- 
tained by  the  authorities  above  cited,  but  in  my  view  it  has 
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no  application  to  the  facts  in  the  case  before  us.  The  diffi- 
culty here  is,  that  the  commissioners  who  made  the  sale  had 
no  authority  to  collect  the  bonds  taken  for  the  deferred  install- 
ments of  the  purchase-money.  Their  acts  in  this  regard 
would  have  been  just  as  much  unauthorized  if  the  sale  had 
been  confirmed  as  they  were  when  it  was  not  confirmed. 
The  said  commissioners,  it  is  clearly  shown  never  gave  tlie 
bond  required  by  the  decree.  The  giving  of  the  bond  was  a 
condition  precedent  to  their  right  to  receive  any  part  of  said 
purchase-money.  And  the  purchaser  was  bound  to  see  that 
the  bond  was  given  and  if  he  paid  the  purchase-money  with- 
out such  bond  having  been  given  the  payment  was  unauthor- 
ized and  he  was  still  liable  for  the  debt.  Tf/l^i'x.  Toms^  75 
Ya.  116 ;  Hess  v.  Rader,  26  Gratt.  746 ;  Lloyd  v.  Encin,  29 
Graft.  598. 

The  said  case  of  Tylirw  loms,  is  very  similar  in  its  facts 
and  character  to  the  one  before  us  and  for  the  reasons 
assigned  in  the  opinion  in  that  case  we  are  satisfied  and 
decide  that  the  payments  made  by  James  M.  Gray  in  this 
case  to  Parks  and  Hoge  special  commissioners  were  unau- 
thorized and  constituted  no  discharge  of  the  said  Gray's 
houd&— Blair,  Com'r.  v.  Core,  20  W.  Va.  265. 

It  was  proven  in  this  cause  that  Andrew  Parks  and  James 
W.  Hoge  were  partners  in  the  practice  of  the  law  under  the 
firm  name  of  Parks  &  Iloge,  and  that  as  such  partners  and 
attorneys  they  instituted  and  prosecuted  this  suit  for  all  the 
parties  interested  in  the  land  sold  and  in  the  proceeds  de- 
rived from  the  sale ;  and  it  is,  therefore,  claimed  by  the  ap- 
pellant that,  inasmuch  as  the  said  Parks  and  Hoge  were  the 
attorneys  for  the  parties  as  well  as  the  commissioners  of  the 
court,  and  having  no  authority  to  collect  the  sale  bonds  as 
commissioners,  they  must  be  treated  as  having  received  pay- 
ment of  said  bonds  as  such  attorneys  and  that  they  were  au- 
thorized as  such  to  receive  such  payment  and  discharge  tlie 
debt  and  the  debtor. 

The  authority  of  an  attorney  to  receiye  payment  of  a  debt, 
which  he  is  employed  to  recover  by  suit  or  collect  is  well  set- 
tled, and  has  been  sustained  by  repeated  decisions  of  this 
Court—  Wiley  v.  Mahood,  10  W.  Va.  206 ;  Yoakum  v.  Tilden, 
3  W.  Va.  167. 


Digiti 


zed  by  Google 


Dec,  1882.]  Donahue  v.  Facklbr.  131 

In  the  case  at  bar,  however,  it  18  not  shown  that  Parks  and 
Hoge  pretended  to  receive  the  payments  made  to  them  by 
Gray  as  attorneys  for  the  parties,  and  the  circumstances  tend 
very  much  to  show  that  they  did  not  in  fact  so  receive  them. 
The  bonds  were  executed  to  them  as  special  commissioners. 
They  were  payable  to  them  as  agents  or  officers  of  the  court. 
The  ftind  was  coming  to  and  subject  to  the  order  of  the 
court  The  parties  themselves  to  whom  it  might  be  ulti- 
mately payable  had  no  right  to  demand  it  except  through 
the  orders  of  the  court.  The  orders  given  by  Thomas  M. 
Donahue  and  P.  S.  Austin,  both  of  which,  Hoge  states  he 
prepared  and  which  were  held  and  filed  in  this  cause  by 
Grav,  were  evidently  drawn  upon  the  theory  that  neither  the 
parties  nor  their  counsel  were  autliorized  to  receive  payment 
from  Gray.  The  said  orders  are  directed  to  said  Parks  and 
Hoge  and  authorize  them  to  credit  the  amounts  therein  men- 
tioned and  charge  the  same  to  the  said  Donahue  and  Austin. 
If  it  had  been  believed,  then,  that  either  the  parties  or  their 
counsel  were  authorized  to  receive  payment  from  Gray,  it  is 
very  improbable  that  these  transactions  would  have  taken 
this  circuitous  form. 

The  attorneys  would  undoubtedly  have  had  authority  to 
receive  the  portions  ascertained  to  be  due  their  clients  trom 
the  commissioners  of  the  court,  but  until  there  had  been  an 
order  made  ascertaining  the  portion  or  sum  due  their  clients 
neither  they  nor  the  clients  themselves  by  recei\ing  the 
money  from  the  purchaser  could  have  discharged  the  debtor. 
In  this  case  the  portion  coming  to  the  several  owners  of  the 
land  had  not  been  ascertained.  The  fund  belonged  to  them 
all  jointly,  in  different  proportions  and  no  one  of  them  had  a 
right  to  any  particular  part  in  severalty.  If,  therefore,  the 
parties  had  no  right  to  demand  or  receive  payment,  a  fortiori^ 
their  counsel  could  have  no  such  power.  It  is  true,  that,  if 
payment  had  been  made  to  a  party  and  it  was  subsequently 
determined  by  the  court,  that  such  party  was  in  fact  entitled 
to  a  sum  equal  to  that  thus  paid,  the  court  would  not  require 
such  party  to  refund  the  sum  so  paid  in  order  that  a  sum 
equal  to  it  might  be  repaid  him.  But  such  action  does  not 
rest  upon  the  ground  that  the  original  payment  was  author- 
ized, but  upon   the  ground  that  tlie  payment  reached  its 
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proper  destination.  The  debtor  by  making  such  unauthor- 
ized payment  takes  upon  himself  the  risk  of  its  ultimately 
coming  to  the  person  entitled  thereto.  He  thereby  becomes 
an  insurer  and  remains  responsible  for  any  loss  or  miscar- 
riage before  the  fund  reaches  the  person  to  whom  the  court 
ultimately  determines  it  is  payable.  If  the  ftind  is  found  in 
such  person's  hands  when  the  order  is  made  by  the  court  for 
its  distribution,  the  payment  will  be  ratified  by  the  court  and 
the  debtor  discharged,  otherwise  he  will  still  be  liable  for  the 
debt. 

In  T)/ler  v.  Tonis,  siipra^  the  commissioners  were,  also, 
counsel  for  the  parties,  yet  the  court  held  the  payment  to 
them  unauthorized  and  gave  a  decree  against  the  purchaser 
for  the  amount  so  paid  to  them,  because  the  money  was  lost 

The  money,  or  other  things,  paid  to  Parks  and  Hoge  by 
Gray  in  this  case,  having  been  lost,  or,  at  least,  failed  to  reach 
the  persons  ultimately  ascertained  to  be  entitled  to  it,  the 
bonds  given  by  Gray  for  the  purchase-money  were  not  dis- 
charged by  such  payment,  and  the  circuit  court  properly  held 
that  the  land  and  said  Gray's  estate  were  still  liable  therefor. 

It  is,  also,  claimed  that  the  said  circuit  court  erred  in  allow- 
ing interest  on  the  said  sum  of  one  thousand  three  hundred 
and  seventy-two  dollars,  directed  to  be  paid  by  James  W. 
Hoge  to  J.  M.  Gray's  administrator,  only  from  December  15, 
1869,  instead  of  from  September  15,  1860.  Hoge  admits  in 
his  answer  that  Gray  paid  to  him,  on  December  15, 1860,  the 
said  sum  and  that  it  was  credited  on  said  Gray's  first  bond 
for  the  land  sold  in  this  suit  as  of  that  date.  In  the  case  of 
T(/ler  V.  Toms,  supra,  it  was  distinctly  decided  that  when  a 
party  receives  money  under  color  of  his  office  although  he 
was  in  fact  unauthorized  to  receive  it,  he  cannot  escape 
responsibility  by  relying  upon  his  illegal  exercise  of  author!^'. 
A  person  who  having  assumed  to  himself,  but  improperly 
neglects,  the  duties  of  commissioner  or  receiver,  w-hilst  the 
parties  interested  consider  him  to  be  acting  as  such,  makes 
himself  responsible  for  any  loss  occurring  through  his  neglect. 
Kerr  on  Rec'rs,  211-12. 

The  said  Gray  having  failed  to  receive  credit  for  said  one 
thousaid  three  hundred  and  seventy-two  dollars,  he  is 
entitled  to  receive  back  the  same  with  interest  from  the  date 
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it  was  paid  to  said  Hoge.  The  failure  of  the  circuit  court  to 
require  the  payment  of  the  said  sum  with  such  interest  was 
clearly  erroneous.  The  said  decree  of  November  7,  1879,  is 
erroneous  in  another  respect.  It  decrees  against  the  estate 
of  J.  M.^Gray  the  sum  of  said  three  bonds  executed  by  Gray 
to  Parks  and  Iloge  as  commissioners  for  two  thousand  and 
eighty-nine  dollars  and  twenty  cents  each,  with  interest 
thereon  from  the  10th  day  of  September,  1859,  subject  to 
certain  credits  therein  mentioned.  It  should  have  been  for 
the  aggregate  of  principal  and  interest  due  at  the  date  of  the 
decree,  with  interest  thereon  from  that  date.  Chap.  131  sec. 
16  Code  p.  627. 

It  is,  also,  alleged  by  the  appellant  that  the  said  decree  is 
erroneous,  because  the  proper  parties  were  not  before  the 
court;  that  the  plaintiff,  Thomas  M.  Donahue,  claims  aa 
assignee  of  H.  R.  Austin,  Alexander  M.  Austin  and  Wash- 
ington Austin  as  devisees  of  Letitia  Austin,  deceased,  and 
that  the  only  evidence  in  support  of  the  claim  is  certain 
deeds  from  said  devisees  to  said  Donahue,  all  of  which  are 
dated  before  the  death  of  said  Letitia  Austin  and  before  the 
date  of  her  will.  These  deeds  do  not  purport  to  convey  any 
lands  derived  from  said  testatrix,  but  simply  convey  the  inter- 
est of  the  grantors  in  the  estate  ot  Morris  Austin,  deceased, 
mentioning  therein  about  seven  hundred  and  fifty  acres  oi 
land  in  Kanawha  county,  adjoining  the  lands  of  Henson, 
Morris  and  others,  as  a  part  of  the  land  belonging  to  said 
Morris  Austin's  estate.  One  of  the  said  deeds  conveys  the 
interest  of  the  grantors  therein  with  covenants  of  general 
warranty  and  the  others  do  not. 

It  seems  to  me  that  these  grantors  H.  R.,  Alexander  M. 
and  Washington  Austin,  and  especially  the  two  latter,  who 
are  not  bound  by  any  covenant  of  general  warranty,  should 
have  been  made  parties  to  this  suit ;  because  if  they  have 
not  in  fact  conveyed  their  interests  in  the  land  purchased 
by  said  James  M.  Gray,  then  unless  they  are  made  parties 
and  become  bound  by  said  sale,  the  said  Gray  would  acquire 
no  title  to  their  interests.  And  he  and  his  estate  having 
been  compelled  to  pay  more  than  once  already  for  said  land, 
it  would  seem  to  be  right  and  proper  that  he  should  be  pro- 
tected as  far  as  can  now  be  done.     In  the  absence  of  said 
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parties  it  would  not  be  proper  for  this  Court  to  express  an 
opinion  as  to  whether  said  deeds  from  them  to  said  Donahue 
are  sufficient  to  pass  their  title  to  the  said  land  in  controversy 
in  this  suit  or  not,  but  it  was  error  to  have  made  the  original 
sale  to  Gray  without  having  them  before  the  court  and  it 
was  also  error  for  the  court  by  its  said  decree  of  November 
7,  1879,  to  direct  a  re-sale  of  said  land  in  the  absence  ot 
said  parties. 

For  the  reasons  stated,  I  am  of  opinion  that  said  decree  ot 
November  7,  1879,  is  erroneous,  in  the  particulars  mentioned, 
and  that  it  must  be,  therefore,  set  aside  and  reversed  with 
costs  to  the  appellant.  And  the  cause  is  remanded  to  the 
said  circuit  court  with  leave  to  the  plaintiffs  to  amend  their 
bill  by  making  the  said  grantors  parties  and  when  their  bill 
is  so  amende^  the  said  circuit  court  is  directed  to  proceed  in 
the  cause  according  to  the  principles  announced  in  this  opin- 
ion and  further  according  to  the  rules,  principles  and  practice 
of  courts  of  equity. 

The  Other  Judges  Concurred. 
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WHEELING. 

McCoNiHA  ei  aL  v.  Guthrie,  Judge,  &c.,  ei  al. 
Submitted  August  19,  1882— Decided  December  9,  1882. 

1.  Some  of  the  general  principles  of  law  stated,  governing  writs  of 

prohibition,  their  uses  and  application.    See  opinion,     (p.  140.) 

2.  The  rule  is  well  established,  that  where  the  inferior  court  has 

originally  jurisdiction  of  the  cause,  the  writ  of  prohibition 
will  lie  only  where  sucli  (^ourt,  during  the  proceedings  or  in  the 
conduct  of  the  trial,  clearly  exceeds  its  legitimate  powers  in 
some  collateral  matter  arising  in  the  cause  over  which  it  has  no 
authority ;  but  unless  it  has  so  exceeded  its  authority,  on  an 
application  for  such  writ  tlie  court  alK)ve  will  not  enquire 
whether  it  has  decided  right  or  not.     (p.  142.) 

;i.  The  inferior  court  having  general  jurisdiction  of  the  subject  mat- 
ter, it  has  the  right  and  autliority  to  determine,  whether  or  not 
it  htus  acquired  jurisdiction  of  the  particular  case  by  a  sufficient 
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senice  of  process  or  notice  upon  the  defendant.  And  any  error 
committed  in  that  regard  will  not  be  an  excess  or  abuse  of  its 
jurisdiction,  but  an  error  in  adjudicating  a  matter  within  its 
legitimate  authority,  and  the  remedy  for  such  error  is  by  writ 
error  or  certiorari^  and  not  by  writ  of  prohibition,    (p.  142.) 

4.  The  courts  do  not  favor  the  repeal  of  a  statute  by  implication ;  and 

in  construing  a  prior  and  u  subsequent  statute,  relating  to  the 
same  subject  matter,  the  latter  will  not  be  held  to  be  a  repeal  of 
the  former,  unless  the  repugnancy  between  them  is  irreconcila- 
ble ;  and  consequently,  where  the  prior  statute  is  general  in  its 
terms  and  prohibits  the  taking  of  a  certain  species  of  property 
in  any  case  whatever,  and  the  subsequent  statute  is  limited  or 
special  in  its  terms  and  authorizes  the  taking  of  such  property 
in  certain  described  localities  only,  the  latter  will  be  held  to  be 
a  limitation  or  qualification  of  the  former,  and  the  prohibition 
will  apply  to  all  cases  except  to  the  localities  thus  specified  in 
the  subsequent  statute ;  and  an  express  repeal  of  the  qualify- 
ing statute  will  restore  the  prohibition  in  the  general  statute  to 
its  original  force,  and  it  will  then  operate  as  though  the  qualify- 
ing statute  had  never  existed,    (p.  148.) 

5.  Section  5  of  chapter  52  of  the  Code,  as  amended  by  chapter  88  of  the 

Acts  of  1870,  is  in  force  in  this  State ;  and  therefore,  if  a  judge  of 
the  circuit  court,  having  general  jurisdiction  of  proceedings  to 
condemn  lands  for  railroad  purposes,  on  the  application  of  a  rail- 
road company  entertains  such  proceedings  and  appoints  com- 
missioners to  view  and  ascertain  the  compensation  to  be  paid 
for  lands,  on  which  there  are  dwelling-houses  of  the  owners, 
without  the  consent  of  such  owners,  and  makes  an  order  that 
such  railroad  company  may,  upon  paying  into  court  the  com- 
pensation ascertained  by  such  commissioners,  take  such  lands 
for  the  use  of  its  railroad,  without  excepting  such  houses  and  a 
space  within  twenty  feet  of  each  Of  them,  as  provided  in  said 
section  5,  he  thereby  exceeds  his  legitimate  powers,  and  a  writ 
of  prohibition  will  be  awardrd  by  this  Court,  on  the  petition  of 
such  owners,  to  prohibit  him  from  proceeding  therein  and  said 
railroad  company  from  invading  or  taking  such  houses  or  the 
land  within  twenty  feet  of  any  of  them.    (p.  149.) 

A  petition  by  James  I).  McConiha  and  others  for  a  writ 
of  prohibition  against  F.  A.  Guthrie,  judge  of  the  circuit 
court  of  the  county  of  Kanawha,  and  the  Winifrede  Rail- 
road (^ompany  to  restrain  the  said  judge  and  the  said  com- 
pany from  all  j)roceedings  for  the  condemnation  ot  certain 
lands,  houses,  &c. 

The  facts  of  the  ca«e  are  fully  stated  in  the  opinion  of  the 
Court. 
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James  H.  ^  James  F,  Brown^  James  H,  Ferguson  and  J5. 
WiUis  Wilsoji  attorneys  for  petitioners. 

K  B,  Knight  and  William  H.  Hoge^fuin  attorneys  for  de- 
fendants. 

Snyder,  Judge,  announced  the  opinion  of  the  Court : 

James  D.  McConiha  trustee  and  others,  on  the  26th  day 
of  July,  1882,  presented  to  a  judge  of  this  Court,  in  vacation 
their  petition  for  a  writ  of  prohibition  against  F.  A.  Guthrie 
judge  of  the  circuit  court  of  Kanawha  county  and  the  Wini- 
frede  liailroad  Company.  The  said  petition  represents,  that 
on  the  12th  day  of  June,  1882,  the  said  railroad  company 
filed  it8  petition  in  the  circuit  court  of  Kanawha  county  to 
take  and  acquire  the  title  to  certain  lands  of  petitioners 
therein  described;  that  such  proceedings  were  had  thereupon 
that,  on  the  8th  day  of  July,  1882,  said  circuit  court  adjudged 
that  said  applicant  had  lawful  right  to  take  said  lands  tor  the 
purposes  stated  in  said  petition  and  appointed  commissioners 
to  ascertain  the  just  compensation  to  be  paid  petitioners  for 
the  same ;  that  petitioners  objected  to  said  court  entertaining 
said  application  and  proceeding  on  said  petition,  because,  it 
neither  had  jurisdiction  of  the  persons  of  all  or  any  of  peti- 
tioners, nor  of  the  subject-matter  ot  controversy,  and  pre- 
sented said  objections  by  motions,  pleas  and  otherwise;  that 
said  commissioners  have  not  yet  proceeded  to  execute  their 
authority  except  to  go  upon  said  lands  to  view  the  same,  but 
have  appointed  the  31st  day  of  July,  1882,  as  the  day  iipon 
which  they  will  proceed  to  hear  evidence  and  execute  said 
authority. 

"Your  petitioners  now  allege  that  it  is  an  usurpation  and 
abuse  of  power  upon  the  part  of  said  circuit  court  to  enter- 
tain jurisdiction  upon  said  petition  and  application  and  pro- 
ceeding to  condemn  said  lands,  and  that  said  court  has  ex- 
ceeded its  legitimate  powers  therein ;  because,  I\rst — Notice 
of  said  application  was  not  given  to  any  or  either  of  your 
petitioners  as  required  by  law  ;  Second — Dwelling  houses  of 
your  petitioners  are  situated  upon  the  lands  proposed  to  be 
taken;  and  Third — Other  defects  gf  jurisdiction  appearing 
upon  the  record.'' 
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The  said  petitioners,  therefore,  pray  that  a  writ  of  pro- 
hibition issue,  &c. 

Pursuant  to  the  prayer  of  said  petition  the  said  judge  of 
this  Coul^  awarded  a  rule  against  said  F.  A.  Guthrie,  judge, 
&c.,  and  the  said  Winifrede  Railroad  Company  to  show 
cause  &c.,  returnable  to  this  Court,  at  its  session  in  Charles- 
tow^n,  on  the  19th  day  of  August,  1882. 

The  said  F.  A.  Guthrie,  judge,  &c.,  and  the  said  Wini- 
frede  Kailroad  Company  appeared  in  Court  on  the 
said  19th  day  of  August,  1882,  and  filed  separate  answers 
to  said  petition  and  rule.  The  said  railroad  company,  in  its 
answer,  says:  "1st.  That  sufficient  and  legal  notice  of  the 
application  mentioned  in  said  petition,  made  by  this  defend- 
ant to  said  circuit  court  of  Kanawha  county,  to  take  certain 
property,  set  out  and  described  in  said  petition  and  the  plats 
exhibited  therewith,  was  given  in  the  mode  and  manner  re- 
quired by  law  to  all  parties  entitled  to  such  notice;  and 
whether  such  notice  was  given  or  not  was  a  matter  within 
the  province  and  jurisdiction  of  the  said  circuit  court  to  try 
and  determine,  and  if  any  error  has  been  committed  by  the 
said  court  in  the  adjudication  of  that  matter,  the  remedy  is 
by  appeal  to  this  Court  and  not  by  writ  of  prohibition.  2d. 
That  it  is  true  there  is  a  dwelling  house  upon  each  of  the  lots 
of  land  proposed  to  be  taken  by  this  defendant  in  said  appli- 
cation, designated  on  the  plats  and  in  the  pleadings  in-the 
record,  as  lot  No.  1  and  lot  No.  3 ;  but  there  is  no  dwelling 
house  upon  the  lot  proposed  to  be  taken  by  this  defendant  in 
said  application,  designated  on  said  plats  and  in  said  plead- 
ings, as  lot  No.  2. 

"And  the  defendant  denies  that  the  fact  that  there  is  a 
dwelling  house  upon  each  of  said  lots,  Nos.  1  and  3,  in  any 
way  interferes  with  or  obstructs  the  defendant's  right  to  take 
the  same  upon  paying  to  the  parties  entitled  thereto  the  com- 
pensation and  damages  required  by  law,  or  in  any  way 
deprives  the  said  circuit  court  of  its  jurisdiction  to  try  and 
determine  the  defendant's  ai)plication  to  take  said  lots  and  to 
ascertain  and  adjudicate  in  the  manner  required  by  law  the 
compensation  and  damages  the  defendant  shall  be  required 
to  pay  therefor.  8d.  That  there  are  no  defects  whatever  in 
jurisdiction  appearing  upon  the  said  record. 
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"That  no  reavson  whatever  is  shown  in  said  petition  and 
record  why  the  said  circuit  court  should  not  entertain  juris- 
diction of  the  aforesaid  api)lication  of  the  defendant  as  to 
the  said  lot  Xo.  2,  and  try  and  determine  the  same,  and  no 
sufficient  and  valid  reason  is  shown  why  the  said  circuit 
court  should  not  entertain  jurisdiction  of  said  application 
and  try  and  deternuiie  the  same  as  to  the  said  lots  Xos.  1 
and  3.' 

''Wherefore  the  said  defendant  prays  that  the  said  writ  of 
prohibition  do  not  issue.'' 

The  record  exhibited  with  the  aforcvsaid  petition  shows : 
that  the  sjiid  Winifrede  Railroad  Comi)any  is  a  corporation  cre- 
ated by  and  under  chapter  17  ot  the  Acts  of  1881  of  this 
State,  and  its  charter  is  dated  November  16,  1881 ;  that  on 
the  20th  day  of  May,  1882,  the  said  railroad  company  gave 
the  petitioners,  Jas.  I).  McConiha  trustee  and  othei's,  writ- 
ten notice  that  it  would,  on  the  12th  day  of  Jun^,  1882,  ap- 
ply to  the  circuit  court  of  Kanawha  county  for  the  appoint- 
ment of  commissioners  to  view  and  ascertain  compensation 
to  the  owners  for  certain  tracts  of  land  situate  in  Kanawha 
county  between  the  Chesapeake  and  Ohio  railway  and  the 
Kanawha  river  above  the  mouth  of  Field's  creek,  "  which 
tracts  of  land  wiU  he  more  fully  described  in  the  within  ap- 
plication and  accom])anying  plat  to  he  fled  in  said  court  on 
the  day  aforesaid,"  and  that  fipplication  will  also  be  made 
for  such  orders  and  proceedings  as  may  be  necessarv  \h 
invest  the  railroad  company  with  a  fee  simple  title  to  said 
tracts  of  land,  which  are  required  and  intended  to  be  appro- 
priated by  it  for  the  use  of  its  railway;  that  on  the  said  12th 
day  of  June,  1882,  the  said  Winifrede  Railroad  Company 
filed  in  said  circuit  court  its  written  application  or  petition 
accompanied  by  plats  fully  describing  the  lands  proposed  to 
be  taken  ;  that  the  lands  thus  described  consist  of  three  lots 
or  parcels,  the  Jirst  containing  three  acres,  two  roods  and 
twelve  teet,  the  second  one  acre,  one  rood,  thirty-eight  poles 
and  sixty-three  feet,  and  the  third,  one  acre,  thirty  poles  and 
ten  feet,  designated  respectively  as  lots  Xos.  1,  2  and  3;  that 
on  the  8th  day  of  July,  1882,  the  defendants,  James  I).  Mc- 
Coniha  trustee  and  others,  by  their  counsel  appeared  for  the 
special  purpose,  and  none  other,  of  the  moving  to  strike 
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said  application  and  proceeding  from  the  docket  of  said 
court,  because  the  same  had  not  been  properly  matured  for 
hearing  and  trial,  and  because  the  notice  aforesaid  was  in- 
sufficient, which  motion  the  court  overruled ;  that  the  said 
defendants  then  demurred  to  said  application  and  said  de- 
murrer having  been  overruled,  the  defendants  tendered  twenty- 
five  pleas,  all  of  which  were  objected  to  by  the  applicant  and 
rejected  by  the  court  except  plea  No.  9  on  which  issue  was 
joined,  tried  by  the  court  and  found  for  the  applicant;  that 
thereupon  the  court,  on  the  motion  of  the  applicant,  ap- 
pointed commissioners,  pursuant  to  the  statute,  to  view  the 
three  lots  of  land  aforesaid  and  ascertain  what  will  be  a  just 
compensation  to  the  owners  therefor,  &c. ;  that  to  the  action 
and  rulings  of  the  court  the  defendants  excepted  and  their  bills 
of  exceptions  are  made  part  of  the  record,  and  from  them  it 
appeara  that  the  defendants,  James  D.  McConiha  trustee 
and  others,  objected  to  the  condemnation  of  the  lands  and 
each  part  thereof  mentioned  in  the  applicant's  petition,  and 
to  the  appointment  and  selection  of  commissioners  to  ascer- 
tain the  compensation  for  said  lands  upon  the  following 
grounds:  First — ^Because  no  proof  has  been  made  or  oftered 
by  the  applicant,  the  Winifrede  Railroad  Company,  that  the 
said  lands  or  any  part  thereof,  are  intended  to  be  appro- 
priated to  any  public  use  or  for  any  purpose  of  public  utility; 
Secoyid — Because  no  proof  has  been  oftered  that  said  lands  are 
necessary  for  the  building,  construction  or  operation  of  the 
railroad  of  the  applicant;  or  that  they  are  in  any  way  nec- 
essary for  the  corporate  purposes  of  said  railway ;  Third — 
Because  said  lands  are  not,  nor  is  any  part  thereof,  in  any 
way  necessary  for  the  building,  construction  or  operation  of 
said  railroad,  or  for  any  of  the  corporate  purposes  of  said 
railroad  company  for  which  it  can  under  the  law  condemn  real 
estate;  and  Fourth — Because  there  are  dwelling-houses  l)e- 
longing  to  defendants  on  said  lots  Nos.  1  and  3,  which  will 
in  violation  of  law  be  taken  and  invaded  l)y  the  said  railroad 
company,  if  said  lots  or  either  of  them  are  condemned. 

There  were  several  other  grounds  of  exception  and  objec^- 
tion  made  by  the  defendants,  but  those  given  are  sufficient  to 
show  the  nature  and  character  of  the  defense.  These  de- 
fenses were  made  by  pleas  which  were  rejected,  and  other- 
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wise,  in  such  form  as  to  iiresent  to  this  Court  the  points  raised 
or  intended  to  be  raised,  at  least,  I  shall,  for  the  purposes  of 
this  case,  so  regard  theni,  and  proceed  to  consider  these  mat- 
ters on  their  merits  so  far  as  may  l)e  done  in  this  proceeding. 

Before  proceeding  to  determine  the  particular  questions 
presented  by  this  case,  I  shall  state  some  of  the  general  prin- 
ciples of  law  governing  writs  of  prohibition  which  it  is  nec- 
essary to  refer  to  in  order  to  determine  said  questions. 

1. — The  power  of  this  Court  to  award  writs  of  prohibition 
is  conferred  by  the  C-onstitution ;  and  the  cases  in  which  it 
may  be  awarded  are  prescribed  by  the  statute  as  follows  : 

"The  writ  of  prohibition  shall  be,  as  matter  of  right,  in  all 
cases  of  usurpation  and  abuse  of  power,  when  the  inferior 
court  has  not  jurisdiction  of  the  subject  matter  in  contro- 
versy ;  or,  having  such  jurisdiction,  exceeds  its  legitimate 
powers."     Sec.  1  chap.  153  Acts  1881,  page  487. 

2. — Prohibition,  like  all  other  extraordinary  remedies,  is 
to  be  resorted  to  only  in  cases  where  the  usual  and  ordinary 
forms  of  remedy  are  insufficient  and  inadequate  to  afford  re- 
dress. And  it  issues  only  in  cases  of  extreme  necessity ;  and 
before  it  can  be  granted  it  must  appear  that  the  party 
aggrieved  has  no  available  remedy  in  the  inferior  tribunals. 
The  jurisdiction  is  exercised  by  appellate  and  superior  courts, 
to  restrain  inferior  courts  from  acting  without  authority  of 
law,  or  exceeding  their  legitimate  powers,  where  damage  or 
injustice  are  likely  to  follow  from  such  action.  Supervisors 
V.  WingMd,  27  Gratt.  329. 

3. — It  is  an  original  remedial  writ,  and  is  the  remedy 
afforded  by  the  common  law  against  encroachments  of  juris- 
diction by  inferior  courts,  and  is  used  to  keep  such  courts 
within  the  limits  and  bounds  prescribed  for  them  by  law, 
and  should,  therefore,  in  all  proper  cases,  be  applied 
without  hesitation.  But  it  does  not  lie  for  errors  or  griev- 
ances which  may  be  redressed,  in  the  ordinary  course  of  ju- 
dicial proceedings,  by  appeal  or  writ  of  error.  It  is  a  funda- 
mental principle  and  one  which  will  be  strictly  enforced, 
that  this  writ  is  never  allowed  to  usurp  the  functions  ot  a 
writ  of  error  or  certiorari^  and  can  never  be  employed  as  a  pro- 
cess for  the  correction  of  errors  of  inferior  tribunals.  The 
courts  will  not  permit  a  writ,  which  proceeds  upon  the  ground 
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of  an  excess  or  usurpation  of  jurisdiction,  tobecome  an  instru- 
ment itself  of  usurpation,  or  be  confounded  with  a  writ  of 
error  which  proceeds  upon  the  ground  of  error  in  the  exer- 
cise of  a  jurisdiction  which  is  conceded.  It  does  not  lie  to 
prevent  a  subordinate  court  from  deciding  erroneously,  or 
from  enforcing  an  erroneous  judgment  in  a  case  in  which  it 
has  a  right  to  adjudicate.  In  the  application  of  the  princi- 
ple, it  matters  not  whether  the  court  below  has  decided  cor- 
rectly or  erroneously;  its  jurisdiction  of  the  matter  in  contro- 
versy being  conceded,  prohibition  will  not  lie  to  prevent  an 
erroneous  exercise  of  that  jurisdiction.  Wilson  v.  Berk- 
stresser,45  Mo.  283 ;  Ex  Parte  Peterson,  33  Ala.  74 ;  Ex  Parte 
GTeen,29Id.52;  Ex  Parte  Smith, U  Id.  Abb;  People  y.  Wayne 
dr.  a.  11  xVfich.  393;  People  v.  Court  Com.  Pleas,  43  Barb. 
278;  State  v.  Nathan,  4  Rich.  (Law)  513;  The  People  v. 
Marine  O.  36  Barb.  341. 

4. — It  follows  necessarily  from  the  doctrine  just  laid  down, 
that  mere  errors,  irregularities  or  mistakes  in  the  proceed- 
ings of  the  interior  court,  however  gross  or  palpable,  are  not 
sufficient  warrant  for  granting  a  prohibition  where  such 
court  has  jurisdiction  of  the  subject  matter  in  controversy. 
And  where  such  inferior  court  has  general  jurisdiction  of  the 
subject  matter,  it  must  exercise  its  own  judgment  of  the  suf- 
ficiency of  the  process  by  which  it  acquires  jurisdiction  of  the 
special  subject  or  person  in  any  particular  case,  and  an  erro- 
neous judgment  in  that  regard  is  not  ground  for  a  writ  of 
prohibition,  but  is  the  subject  of  a  writ  of  error.  But  this 
general  rule  is  subject  to  this  modification,  that  where,  the 
inferior  courts  having  a  general  jurisdiction  of  the  subject 
matter  in  controversy,  it  clearly  appears  that  in  the  conduct 
of  the  trial  they  have  exceeded  their  legitimate  powers  in 
some  matter  pertaining  thereto,  for  which  there  is  no  ade- 
quate remedy  in  the  ordinary  course  of  proceeding,  the  writ 
of  prohibition  will  lie  in  such  cases  under  our  statute  and 
under  the  general  principles  of  law —  Washburn  v.  Phitlips,  2 
Mete.  (Miws.)  296 ;  Superrimr^s^  v.  Gorrrll,  20  Gratt.  484,  522 ; 
Swlrtburn  v.  Smith,  Judge,  15  W.  Ya.  483,  501;  State  v. 
Natlhayi,  4  Rich.  513  ;  Quimho  Appo  v.  The  People,  20  N.  Y. 
531;  Michond  v.  The  Jud(/e,  20  La.  Ann.  239;  Clayton  v. 
Heidelburg,  17  Miss.  Q2^\  Sweet  v.  Hnlbe)%  51  Barb.  312; 
High's  Ex.  L.  Eem.  §§  771,  772. 
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In  ex  parte  JElIf/soiiy  the  court  says :  "We  cannot  enquire 
whether  the  court  had  jurisdiction  and  authority  in  the  parU- 
cular  case.  That  would  be  to  convert  a  writ  of  prohibition, 
which  proceeds  upon  an  excess  of  jurisdiction,  into  a  writ  of 
error,  which  proceeds  upon  an  error  in  the  exercise  of  juris- 
diction." 20  Graft.  24.  The  rule  seems  to  be  well  estab- 
lished that,  where  the  inferior  court  has,  originally,  jurisdic- 
tion of  the  cause,  prohibition  will  lie  only  in  cases  where 
such  court,  during  the  conduct  of  the  trial,  clearly  exceeds 
its  proper  jurisdiction  or  powers  in  some  collateral  matter 
arising  on  the  trial,  but  unless  it  has  so  exceeded  its  authority, 
on  an  application  for  a  prohibition,  the  court  above  will  not 
enquire  whether  it  has  decided  right  or  not.  3  Bl.  Com. 
112 ;    Washburn  v.  Phillips,  2  Mete.  296. 

Let  us  apply  these  general  principles  to  the  case  before  us. 

It  will  be  conceded  that  the  circuit  of  Kanawha  county 
was  invested  by  law  with  jurisdiction  to  condemn  real  estate 
for  public  uses.  This  jurisdiction,  as  to  the  manner  of  pro- 
ceeding is  statutory;  and,  therefore,  in  order  to  divest  the  title 
of  the  owner  of  the  land  proposed  to  betaken,  the  mode  pre- 
scribed by  the  statute  must  be  strictly  pursued,  as  it  confers 
the  only  authority  possessed  by  the  court  in  such  proceed- 
ings. But  while  the  authority  is  statutory,  it  is  nevertheless, 
general,  and  on  an  application  for  a  writ  of  prohibition,  the 
court  will  treat  it  in  the  same  manner  as  if  it  were  a  proceed- 
ing under  the  common  law.  Such  being  the  case,  it  seems  to 
me,  to  be  very  clear  that  the  petitioners'  objection  for  the 
want  of  proper  notice  of  the  application,  cannot  avail  them 
in  this  proceeding.  The  sufficiency  of  the  notice,  or  the  ser- 
vice thereof,  was  a  matter  of  which  the  circuit  court  clearly 
had  jurisdiction  and  it  had  the  right  and  authority  to  adjudi- 
cate that  matter.  If  any  error  was  committed  in  its  decision 
of  that  question  such  error  could  not  be  regarded  as  an  ex- 
cess of  jurisdiction,  but  an  error  in  adjudicating  a  matter  of 
which  it  had  undoubted  jurisdiction,  and  the  remedy  by  ^^'rit 
of  error  is  ample  for  its  correction. 

Of  the  same  character  are  the  grounds  of  objection,  alleged 
by  the  petitioners  in  this  Court,  that  the  circuit  court  im- 
properly overruled  their  demurrer  to  the  application  and  re- 
jected  the  pleas  ottered  by  them.     Whether  there  was  any 
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proof  of  the  purpose,  for  which  the  land  sought  to  be  taken, 
was  to  be  used,  whether  it  was  necessary  for  the  corporate 
purposesof  the  applicant,  or  whether  it  was  intended  to  be 
need  for  purposes  of  public  utility,  were  all  matters  within 
the  proper  authority  and  Jurisdiction  of  the  circuit  court,  and 
having  such  authority  and  jurisdiction,  although  it  may  com- 
mit gross  and    palpable  errors   and    the  [)roceedings   may 
abound  in  imperfections  and  irregularities,  still  it  cannot  be 
held  to  have  exceeded  its  jurisdiction,  but  it  will  be  regarded 
simply  as  an  erroneous  exercise  of  its  legitimate  powers.    To 
permit  a  writ  of  prohibition  for  such  matters  w^ould  be  to 
confound  such  writ  with  a  writ  of  error  or  certiorari     To 
grant  a  writ  of  prohibition  on  such  grounds  would  be  an 
attempt  to  deprive  the  circuit  court  of  a  jurisdiction  which 
the  law  in  its  wisdom  thought  proper  to  give  it ;  whereas  this 
Court  is  only  allowed  to  issue  the  writ  to  prevent  the  abuse  or 
u8ur{)ation  ot  a  jurisdiction  which  it  does  not  possess.    If  this 
Court  were  to  grant  the  writ  for  such  error,  or  supposed  error, 
every  such  error  or  supposed  error  conmiitted  by  the  inferior 
court  during  the  trial  or  in  the  proceedings  of  an  action  or  suit, 
would  create  a  separate  ground  for  an  ap[)lication  to  this  Court 
for  such  writ,  and  thus  there  would  be  no  end  to  the  contro- 
versy.   We  are,  therefore,  of  opinion  that  prohibition  does 
not  lie  for  all  or  any  one  of  said  causes  or  alleged  grounds. 
The  remedy  by  writ  of  error  is  ample  and  nmst  be  resorted 
to  if  petitiouei-s  ieel  themselves  aggrieved  and  desire  redress. 
This  brings  us  to  tlie  only  remaining  ground  relied  on  by 
the  petitioners,  which  is,  that  there  are  dwelling  houses  be- 
longing to  petitioners  on  the  lands  proposed,  and  allowed  by 
the  circuit  court,  to  be  taken  by  the  applicant,  the  Winifrede 
Railroad  Company,  which  are  about  to  be  invaded  without 
the  consent  of  the  owners,  the  petitioners.     The  said  Wini- 
frede Railroad  Company  in  its  answer  filed  in  this  Court  to 
the  petition  of  petitioners  admits  that  there  is  a  dwelling- 
house  upon  each  ot  tlie  lots  of  land  proposed  to  be  taken  by 
it,  designated  in  its  application  as  lot  Xo.  1  and  lot  Xo.  3, 
but  denies  that  there  is  any  dwelling-house  on  lot  Xo.  2;  and, 
«lfto,  denies  that  the  fact  tliat  there  is  a  dwelling-house  upon 
each  of  said  lots  Xos.  1  and  3  in  any  way  interferes  with  or 
obstructs  ita  right  to  take  the  same  upon  paying  to  the  par- 
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ties  entitled  thereto  the  compensation  and  damages  required 
by  law. 

There  is  no  proof  in  the  record  to  show  that  there  is  any 
dwelling-house  on  the  said  lot  No.  2,  and  as  the  said  answer 
denies  that  there  is  any,  this  Court  must  hold  that  there  is 
none  on  said  lot  No.  2. 

It  being  conceded  then  that  there  is  a  dwelling-house  of 
the  petitioners  upon  each  of  said  lots  Nos.  1  and  3,  which 
will  be  invaded  if  the  said  lots  are  condemned  and  taken  by 
said  Winifrede  Railroad  Company,  the  question  presented 
is,  is  that  fact  a  suflBcient  ground  for  awarding  a  writ  of  pro- 
hibition in  this  case?  The  determination  of  that  question 
involves  two  enquiries:  First — Whether  a  dwelling-house 
can  be  taken  or  invaded  for  a  public  use  without  the  consent 
of  the  owner?  And  Second — If  not,  does  the  writ  of  prohi- 
bition lie  to  prevent  the  taking  or  invasion  tliereof? 

First — Can  a  dwelling-house  be  taken,  without  the  owner's 
consent,  for  public  uses  ?  The  power  of  eminent  domain  is 
an  inseparable  incident  of  sovereignty  and  its  exercise  to  ac- 
complish lawful  objects  is  conferred  by  our  Constitution  upon 
the  Legislature  of  the  State,  which,  subject  to  certain  limita- 
tions, is  authorized  to  declare  by  general  laws  the  manner  in 
which  it  may  be  exercised.  The  power  to  take  private  prop- 
erty for  public  use,  without  the  owner's  consent,  being  in 
derogation  of  the  rights  of  the  citizen,  the  statutes  conferring 
such  power  must  be  strictly  construed  for  the  protection  ot 
the  private  rights  of  the  citizen.  The  power  being  thus  con- 
ferred by  the  organic  law,  upon  the  Legislature,  to  declare, 
by  general  laws,  the  manner  in  which  the  right  of  eminent 
domain  may  be  exercised,  in  order,  therefore,  to  determine 
what  property  may  be  condemned,  we  must  look  to  the  acts 
of  the  Legislature  on  that  subject. 

In  March  1837,  the  first  general  statute  for  the  incorpora- 
tion of  railroad  companies  was  passed  by  the  General  As- 
sembly of  Virginia.  In  section  9  of  said  statute  it  is  pro- 
vided, that :  "  Previously  to  the  institution,  and  during  the 
pendency  of  proceedings  for  ascertaining  the  damages  to 
the  proprietor  for  condemnation  of  his  land  for  the  UBe  oi 
the  company,  the  president  and  directors,  their  officers, 
agents  and  servants,  shall  have  full  power  and  authority  to 
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enter  upon  all  lands  and  tenements  through  which  they  may 
desire  to  conduct  their  railroad,  and  to  lay  out  the  same  ac- 
cording to  their  pleasure,  so  that  no  dwelling-house^  or  space 
within  sixty  feet  of  one,  belonging  to  any  person,  be  invaded  with- 
out  his  consent,  and  if  they  think  the  interest  of  the  company 
requires  it,  to  take  possession  thereof  for  the  purpose  of  the 
company;", p.  104  section  9,  chapter  118,  Acts  1836-7. 

In  the  revisal  of  1849,  a  statute  was  reported  and  adopted 
as  a  section  of  the  Code,  which,  afler  providing  that  compa- 
nies incorporated  tor  works  of  internal  improvements  may 
enter  lands  aa  provided  in  the  above,  declares :  "  Nor  shall 
a  company,  under  any  provision  in  this  chapter,  invade  the 
dwelling-house  of  any  free  person,  or  any  space  within  sixty 
feet  thereof,  without  the  consent  of  the  owner."  Section  4, 
chapter  56,  Code  ot  Virginia,  p.  323. 

Under  this  statute  it  was  decided  that  a  dwelling-house 
and  a  space  of  sixty  feet  about  it  were  exempt  from  invasion 
by  a  railroad  company,  i?.  ^  Y.  River  R,  R.  Co.  v.  Wicker, 
13  Gratt.  375. 

Section  5  of  chapter  52  of  the  Code  of  this  State  is  in  the 
same  language  as  section  4  of  chapter  56  of  the  Code  of  Vir- 
ginia above  mentioned;  and  chapter  88  of  the  Acts  of  1870, 
ie  also  ill  the  same  language,  except  that  it  uses  the  M'ords 
"twenty  feet"  instead  ^^sixty  feet,"  and  contains  this  proviso: 
"And  provided  further,  that  this  act  shall  not  apply  to  any 
city  or  incorporated  town." 

in  Oies.  ^  0,  R.  R.  Co.  v.  Pack,  6  W.  Va.  397,  this  Court 
held,  that  this  statute  forbids  the  invasion  of  a  dwelling- 
house  and  any  space  within  twenty  feet  ot  it  by  a  railroad 
company,  not  only  for  the  acquisition  of  the  land  by  pro- 
ceedings for  condemnation,  but  for  experimental  and  pre- 
paratory purposes.  And,  also,  that  the  proviso,  while  it 
withdrew^  the  protection  from  invasion  entirely  in  cities  and 
towns,  it  did  not  withdraw  it  from  dwellings  and  lands  in 
the  country.     This  decision  was  made  in  July,  1873. 

On  the  3d  day  of  April,  1873,  the  Legislature  of  this  State 
passed  an  act,  providing  for  the  incorporation  of  associations 
that  may  be  organized  for  the  construction  and  operation  of 
railroads.  The  mode  and  manner  of  condemning  property 
tor  the  purposes  and  uses  of  railroads  are  prescribed  by  sec- 
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tion  18  of  said  act,  and  section  20  provides  that  the  officers 
and  agents  ot  a  railroad  company  may  enter  upon  lauds  for 
the  examination  and  surveying  of  the  route  of  its  proposed 
road.     Section  41  of  said  act  is  as  follows : 

41.  "Any  railroad  compatiy  heretofore  organized  and  ex- 
tending into  and  through  this  State,  or  that  may  organize 
under  this  act,  shall  have  power  and  authority  to  build  and 
construct  their  line  of  railroad,  branch  or  branches,  through 
any  gorge,  defile,  causeway,  or  narrow  ravine,  along  any 
stream  or  river,  by,  over,  under,  near  to,  by  the  side  of,  or 
through  any  house,  outhouse,  building  or  indosure — ^burial 
grounds  and  cemeteries  excepted — ^by  paying  or  securing  to 
be  paid  for  all  such,  or  the  damage  occasioned  thereto,  as 
shall  be  agreed  upon  by  the  company,  and  the  party  or  par- 
ties, owner  or  owners,  such  amount  or  price  therefor  as  shall 
be  mutually  agreed  upon  by  and  between  the  parties  in  inter- 
est, and  in  case  they  shall  fail  to  agree  upon  terms  of  settle- 
ment for  such  damage,  their  adjustment  and  settlement  shall 
be  made  as  herein  provided." 

Section  42  declares,  that  : 

42.  "All  general  laws  of  this  State  in  relation  to  railroad 
corporations,  and  the  powers  and  duties  thereof,  so  far  as  the 
same  are  not  inconsistent  with  the  provisions  of  this  act, 
shall  remain  in  force  and  be  applicable  to  railroad  corpora- 
tions organized  under  this  act,"  &c. 

And  section  45  is  as  follows : 

45.  "This  act  shall  take  effect  from  and  after  its  passage, 
and  all  acts  and  parts  of  acts  inconsistent  w^ith  the  provisions 
of  this  act  are  hereby  repealed." 

On  March  14, 1881,  the  Legislature  passed  an  act  to  amend 
and  re-enact  chap.  54  of  the  Code,  and  to  repeal  chap.  88  of 
the  Acts  of  1872-3. 

Sections  1,  48  and  70  of  said  act  are  as  follows : 

1.  "Joint  stock  companies,  incorporated  under  this  chap- 
ter, shall  be  subject  to  the  provisions  of  the  fifty-second  and 
fifty-third  chapters  of  the  Code,  so  far  as  the  same  are  appli- 
cable." 

48.  "If  any  such  corporation  shall  be  unable  to  agree  with 
the  owner  of  any  real  estate  for  the  purchase  thereof  for  its 
corporate  purposes,  it  may  have  such  real  estate  condemned 


Digiti 


zed  by  Google 


Dec,  1882.]  McConiha  v.  OuthriE.  147 

for  such  purposes  under  the  provisions  of  chapter  42  of  this 
Code." 

70.  "All  laws  of  a  general  nature  in  relation  to  railt*oad 
corporations  now  in  force  in  this  State,  so  far  as  they  are  not 
inconsistent  with  the  provisions  of  this  chapter,  in  relation  to 
such  corporations,  shall  remain  in  force  and  be  applicable  to 
railroad  corporations  organized  under  this  chapter,"  &c. 

The  74th  section  expressly  repeals  the  act  of  April  3, 1873 
— chap.  88  Acts  of  1872-3 — and  all  acts  and  parts  of  acts 
amending  the  same — chap.  17  Acts  1881. 

Chapter  42  of  the  Code,  referred  to  in  section  48  above 
quoted,  defines  the  purposes  for  which  real  estate  may  be 
taken  without  the  owner's  consent  and  prescribes  the  man- 
ner of  proceeding  for  its  condemnation.  Section  20  of  said 
chapter  provides,  tliat  after  a  report,  by  commissioners  of  the 
compensation  to  be  allowed  tor  land  taken,  has  been  made, 
whether  it  has  been  set  aside  or  recommitted,  or  not,  the 
a[)plieant  upon  paying  into  court  the  compensation  so  re- 
ported, may  take  the  land  for  the  jjurpose  specified  in  the 
application.  "And  no  order  shall  be  made,  or  any  injunction 
awarded,  by  a  court  or  judge,  to  stay  him  in  so  doings  unless 
it  be  manifest  that  the  applicant  is  insolvent,  or  that  he  or 
his  oflScers,  agents  or  servants  are  transcending  their  author- 
ity, or  that  such  interposition  is  necessary  to  prevent  injury 
which  cannot  be  adequately  compensated  in  damages" — 
chap.  18,  §  20,  Acts  1881. 

I  have  now. given  all  the  statutes  which  have,  as  I  con- 
ceive, any  bearing,  directly  or  indirectly,  on  the  enquiry  be- 
fore us.  The  only  question  to  be  determined  under  this  en- 
quiry is,  whether  the  said  section  41  of  the  Act  of  April  3, 
1873,  by  implication  or  otherwise,  repeals  the  aforesaid  chap- 
ter 88  of  the  Acts  of  1870  ? 

It  must  be  conceded  that  there  is  no  express  repeal.  The 
45th  section  of  said  act  of  1873,  declares  that  "  all  acts  and 
parts  of  acts  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed."  Are  the  said  acts  inconsistent?  The  act 
of  1870,  is  general,  and  without  exception  or  qualification, 
and  declares  that  no  dwelling-house  shall  be  invaded.  The 
said  41st  section  of  the  act  of  1873,  is  special  and  qualified 
in  its  terms.     It  declares  that  any  railroad  company  shall 
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have  power  to  construct  their  line  of  road  through  any  gorge, 
defile,  causeway  or  narrow^  ravine,  along  any  stream  or  river 
by  the  side  of  or  through  any  house,  outhouse,  building  or 
enclosure.  It  seems  to  me  that  by  reasonable  construction, 
taking  into  consideration  the  facts  and  circumstances  herein- 
after stated,  the  true  intent  and  meaning  ot  the  terms  here 
employed  are,  to  give  such  company  the  power,  in  cases 
where  its  line  of  road  passes  through  any  gorge,  defile,  cause- 
way or  narrow  ravine,  &c.,  to  construct  their  road  by  the 
side  of  or  through  any  house,  &c.  If  that  was  not  the  inten- 
tion, then  the  words  "gorge,  defile,  causeway  or  narrow  ra- 
vine, along  any  stream  or  river,"  are  entirely  useless  and 
without  meaning.  The  general  statutes  giving  to  railroad 
companies  the  power  to  condemn  real  estate  never  did,  and 
certainly  did  not  at  the  time  said  statutes  were  passed,  exempt 
gorges,  defiles,  causeways,  narrow  ravines,  &c.,  from  condem- 
nation. But  they  did,  as  we  have  seen  exempt  dwelling- 
houses,  and  as  it  might  be  impracticable,  if  not  impossible, 
to  avoid  taking  or  passing  within  twenty  feet  of  a  house  in 
the  construction  of  a  road  through  a  gorge,  defile,  &c.,  the 
Legislature  deemed  it  proper  to  make  an  exception  or  quali- 
fication in  the  general  law,  prohibiting  the  taking  of  a  house 
anywhere  or  under  any  circumstances,  and  permit  the  taking 
of  houses  in  such  gorges,  defiles,  narrow  ravines,  &c.  Thus 
construed,  there  is  no  inconsistency  in  the  two  statutes.  The 
later  statute  is  merely  an  exception,  limitation  or  qualification 
upon  the  prior  statute.  They  can  with  perfect  consistency 
stand  together,  and  when  reasonably  construed,  prohibit  the 
taking  or  invasion  of  any  dwelling  or  any  space  within 
twenty  feet  of  one,  except  where  the  line  of  road  is  through 
any  gorge,  defile,  &c.,  then  such  prohibition  shall  not  apply. 
But,  if  the  interpretation  we  have  given  these  statutes 
were  doubtful,  the  rules  of  construction  would,  nevertheless, 
lead  to  the  same  conclusion ;  because  a  statute  can  be  repealed 
only  by  express  provision  of  a  subsequent  law,  or  by  neces- 
sary implication.  To  repeal  a  statute  by  implication  there 
must  be  such  a  positive  repugnancy  between  the  provisions 
of  the  new  law  and  the  old,  that  they  cannot  stand  together 
or  be  consistently  reconciled.  Wood  v.  United  States^  16  Pet*. 
342;  Brown  v.  County  Com'rs,  21  Pa.  St.  37;  Magruderv.  The 
State,  40  Ala.  347;  MUls  v.  The  State,  28  Tex.  295. 
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In  Ches.  ^  0.  B.  B.  Co.  v.  Hoard,  16  W.  Va.  270,  this 
Court  held  that:  "A  statute  general  in  ita  terms  and  with- 
out negative  words  will  not  be  construed  to  repeal  by  impli- 
cation the  particular  provisions  of  a  former  statute  which  are 
special  in  their  application  to  the  particular  case  or  class  of 
cases,  unless  the  repugnancy  be  so  glaring  and  irreconcilable 
as  to  indicate  a  legislative  intent  to  repeal." 

In  McCool  V.  Smith,  1  Black  470,  Justice  Swayne  said: 
"A  repeal  by  implication  is  not  favored ;  the  leaning  of  the 
courts  is  against  the  doctrine,  if  it  be  possible  to  reconcile 
the  acts  of  the  Legislature  together."  Sedgw.  on  Const. 
Stat  106. 

These  authorities,  I  think,  establish  the  doctrine,  that  in 
construing  a  prior  and  subsequent  statute,  relating  to  the 
same  matter,  the  courts  will  not  hold  the  latter  to  be  a  repeal 
of  the  former,  by  implication,  unless  the  repugnancy  between 
them  is  irreconcilable ;  and  consequently,  where  the  prior 
statute  is  general  in  its  terms  and  prohibits  the  taking  of  cer- 
tain property  in  any  case  whatever,  and  the  subsequent  statute 
is  special  in  its  terms  and  authorizes  the  taking  of  such  prop- 
erty in  certain  described  localities  only,  the  latter  will  be 
held  to  be  a  limitation  on,  or  a  qualification  of,  the  former, 
and  the  prohibition  will  continue  in  all  cases  except  in  the 
localities  specified  in  the  subsequent  statute. 

Chapter  88  of  the  Acts  of  1870,  being  simply  an  act  to 
amend  and  re-enact  section  5  of  chapter  62  of  the  Code,  the 
said  section,  as  thereby  amended,  continued  to  be  and  still  is 
a  part  of  said  chapter  52  of  the  Code.  And  section  74  of 
chapter  17  of  the  Acts  of  1881,  expressly  repeals  the  said  act 
of  April  3,  1873,  and  section  1  of  the  same  act  of  1881,  de- 
clares that  joint  stock  companies  incorporated  under  said  act 
shall  be  subject  to  the  provisions  of  said  chapter  52  so  far  as 
the  same  are  applicable.  Thus  the  said  section  5  of  chapter 
52  being  unrepealed,  as  we  have  seen,  and  said  act  of 
April  3,  1873,  containing  the  aforesaid  section  41,  having 
been  expressly  repealed,  it  follows,  necessarily,  that  the  pro- 
hibition declared  in  said  section  5  of  chapter  52  of  the  Code, 
was,  on  the  16th  day  of  November,  1881,  when  said  Winifrede 
Railroad  Company  was  incorporated,  in  full  force  and  entire- 
ly relieved  of  the  exception  or  qualification  in  section  41  of 
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the  said  act  of  April  3,  1873 ;  and,  therefore,  neither  a  dwell- 
ing-house nor  space  within  twenty  feet  of  one,  belonging  to 
the  owner  of  the  land,  can  be  taken  or  invaded  for  a  public 
use  without  the  owner's  consent. 

Second — ^Does  the  writ  of  prohibition  lie  to  prevent  the 
taking  or  invasion  of  such  dwelling-house  and  twenty  feet  of 
land  for  a  public  use  ?  It  is,  as  before  stated,  very  clear  that 
the  circuit  court,  in  the  case  betore  us,  had,  originally,  gen- 
eral jurisdiction  of  the  subject-matter  in  controversy.  If  the 
writ  lies,  then  it  can  only  do  so,  because  said  court  has  ex- 
ceeded its  legitimate  powers  in  awarding  the  condemnation 
of  dwelling-houses.  The  statute  is  mandatory  and  declares, 
in  express  and  positive  terms,  that  a  company  shall  not  in- 
vade a  dwelling-house  or  any  space  within  twenty  feet  there- 
of. There  are  no  circumstances  under  which  such  houses 
and  lands  can  be  invaded.  The  company  has  no  discretion, 
nor  can  the  court,  to  which  it  applies  for  the  enforcement  of 
its  rights,  exercise  any  discretion  or  confer  upon  it  any  rights 
or  authority  which  the  law  thus  expressly  denies  to  it.  The 
question  of  the  right  to  condemn  such  houses  and  lands  arose 
incidentally  or  collaterally  during  the  preceedings,  and  the 
court  having  no  jurisdiction  or  power  to  condemn  or  invade 
the  same,  clearly  exceeded  its  legitimate  powers  in  appoint- 
ing commisioners  to  invade  such  property.  The  action  ot 
the  court  in  this  matter  was  not  an  erroneous  exercise  of  con- 
ceded jurisdiction,  as  wa«  the  case  in  the  particulars  herein- 
before considered,  but  was  entirely  without  authority  or  jur- 
isdiction. For  this  excess  or  abuse  of  authority  the  petition- 
ers have  no  remedy  in  the  ordinary  course  of  procedure, 
in  said  circuit  court  or  by  writ  of  error.  By  section  48  of 
chapter  42  of  the  C^ode,  hereinbefore  given,  the  court  is  pro- 
hibited from  making  any  order  to  stay  the  company  from  in- 
vading the  property  reported  for  condemnation,  unless  the 
company  is  insolvent  or  to  prevent  irreparable  injur}-.  And 
even  if  said  circuit  court  had  power  to  make  such  order, 
it  would  be  hopeless,  if  not  absurd,  to  apply  to  it  for  such  order 
after  it  had  decided  that  the  property  was  subject  to  con- 
demnation. Xor  could  there  be  in  such  case  adequate  re- 
dress by  writ  of  error  to  the  Appellate  Court,  for,  in  all 
probability,  before  the  proceedings  hs^d  sq  far  progressed  as 
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to  entitle  the  owner  of  the  property  to  such  writ  the  house 
would  have  been  removed  and  the  railroad  constructed  over 
its  ruins.  I  am,  therefore,  of  opinon  that  the  rule  awarded 
herein,  on  the  26th  day  of  July,  1882,  as  aforesaid,  against 
F.  A.  Guthrie,  Judge,  Ac,  and  the  Winifrede  Railroad  Com- 
pany be  made  absolute  to  the  extent  of  prohibiting  the  said 
F.  A.  Guthrie,  Judge,  &c.,  from  authorizing  the  said  Wini- 
frede Railroad  Company,  its  officers,  agents  and  servants  to 
invade  and  the  said  company  from  invading  the  dwelling- 
houses  of  the  petitioners,  James  D.  McConiha  trustee  and 
others,  or  of  either  or  any  of  them,  situate  on  the  lands  in  the 
petition  and  plats  of  the  said  railroad  company  filed  in  said  cir- 
cuit court  and  designated  as  lots  Nos.  1  and  3  or  any  space 
within  twenty  feet  of  any  such  house  or  houses  without  the 
ownerV  consent.  And  it  is  ordered  that  the  following  writ 
of  prohibition  do  issue  accordingly,  and  that  the  said  railroad 
company  pay  to  the  petitioners  herein  their  costs  in  this  behalf 
expended : 

The  Court  for  reasons  stated  in  writing  and  filed  with  the 
record,  is  of  opinion:  First — The  judge  of  a  circuit  court 
has  power  under  the  Constitution  and  laws  of  the  State  to 
entertain  proceedings  for  the  condemnation  of  land  for  pub- 
lic uses  in  the  mode  prescribed  by  chapter  18  of  the  Acts  of 
1881.  Second — The  said  court  having  jurisdiction  of  the 
subject-matter  of  such  proceedings,  the  writ  of  prohibition 
does  not  lie,  unless,  in  some  collateral  matter  arising  during 
the  progress  thereof,  it  exceeds  its  legitimate  powers  by  the 
exercise  of  authority  over  such  collateral  matter  in  violation 
of  a  positive  inhibition  of  the  law;  and  Third — The  said 
Frank  A.  Guthrie,  judge  of  the  circuit  court  of  Kanawha 
county,  had  no  power  to  appoint  commissioners  to  view,  or 
authorize  the  Winifrede  Railroad  Company  to  take  for  its 
corporate  purposes,  without  the  consent  of  the  owner,  the 
dwelling-houses,  or  any  of  them,  on  lots  Nos.  1  and  3  in  the 
petition  mentioned  or  the  land  within  twenty  feet  thereof. 

Therefore,  it  is  adjudged  and  ordered  that  the  motion  to 
discharge  the  rule  awarded  in  this  case  be  overruled,  and 
that  a  writ  of  prohibition  be  and  is  hereby  awarded  directed 
to  the  defendants  commanding  the  said  Frank  A.  Guthrie, 
judge  as  aforesaid,  not  to  authorize  the  condemnation  of  and 
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the  said  Winifrede  Railroad  Company,  its  officers,  agents 
and  employes,  not  to  take  or  invade  for  any  purpose,  without 
the  consent  of  the  owner,  any  dwelling-house  on  the  lots  of 
land  designated  as  Nos.  1  and  3,  in  the  said  petition  and  record 
mentioned  and  described,  or  the  land  within  twenty  feet  of 
any  such  house ;  and  that  so  much  of  the  orders  heretofore  made 
by  said  judge  as  appoints  commissioners  to  view  and  ascer- 
tain compensation  for  said  houses  and  twenty  feet  of  land 
around  each,  and  authorizes  the  said  Winifrede  Railroad 
Company,  upon  the  payment  of  such  compensation,  to  take 
said  houses  and  land  is  hereby  superseded  and  set  aside. 
And  it  is  further  adjudged  and  ordered  that  the  service  of  an 
office  copy  of  this  order  upon  the  defendants  shall  have  the 
same  force  and  effiect  as  tlie  execution  upon  them  of  a  writ 
of  prohibition  issued  in  pursuance  hereof.  And  it  is  further 
adjudged  and  ordered  that  the  petitioners,  James  D.  Mc- 
Conahey,  trustee,  et  afe.,  recover  against  the  defendant  tlie 
Winifrede  Railroad  Company  their  costs  by  them  expended 
in  the  prosecution  of  this  proceeding,  which  is  ordered  to  be 
certified  to  the  said  circuit  court  of  Kanawha  county. 

The  Other  Judges  Concurred. 


Writ  of  Prohibition  Awarded. 
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WHEELING. 

RuFFNBR  V.  Hill  et  al. 

Submitted  January  13,  1881— Decided  December  9, 1882. 

(*Snyder,  Judge,  Absent.) 

If  a  circuit  court  enter  up  a  judgment  on  the  verdict  of  a  jury, 
sworn  to  try  the  issue  joined,  in  any  case  criminal  or  civil,  in- 
cluding an  action  of  ejectment  where  no  issue  has  been  joined, 
or  no  plea  filed  by  the  defendant,  such  judgment  will  for  such 
reason  only  be  reversed  by  the  Appellate  Court. 

Writ  of  error  and  supersedeas  to  a  judgment  of  the  circuit 
court  of  the  county  of  Kanawha,  rendered  on  the  20th  day  ot 

'('Case  submitted  before  Judge  S.  (qoK  Ixis  seat  ozx  thQ  bex^Qli. 
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December,  1875,  in  an  action  in  said  court  then  pending, 
wherein  Joel  RuiFner  was  plaintiff  and  G.  W.  Hill  and  others 
were  defendants,  allowed  upon  the  petition  of  said  defend- 
ants. 

Hon.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  judgment  complained  of. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

This  was  an  action  of  ejectment  instituted  December  2, 
1871,  in  the  circuit  court  of  Clay  county,  by  serving  on  the 
defendants  William  Moore  and  John  Mullins,  a  copy  of  the 
declaration  and  a  notice  addressed  to  all  the  defendants  in- 
cluding G.  W,  Hill,  that  this  declaration  against  them  would 
be  filed  on  the  first  day  of  the  next  April  term.  This 
notice  was  not  served  on  the  defendant  G.  W,  Hill,  he  not 
being  found  in  the  county.  The  declaration  was  in  the  ordi- 
nary form  of  a  declaration  in  ejectment,  and  was  to  recover 
a  tract  of  land  in  said  county  of  three  hundred  acres,  more 
or  less,  whose  boundaries  are  not  set  out  in  the  declaration. 
The  case  was  continued  from  time  to  time  till  the  March 
term  1874,  when  the  parties  came  by  their  attorneys  and  by 
consent  in  writing,  and  for  reasons  appearing  to  the  court,  the 
cause  was  transferred  to  the  circuit  court  of  the  county  of 
Kanawha. 

On  May  the  11th,  1874,  an  order  was  entered  in  the  cir- 
cuit court  of  Kanawha,  whereby  it  was  ordered;  that  this 
cause  be  docketed  in  that  court  to  be  therein  proceeded  with. 
The  next  entry  appearing  on  the  records  of  that  court,  was 
entered  on  June  the  8th,  1875,  when  the  cause  was  con- 
tinued. The  next  entry  appearing  on  the  record,  was  made 
December  the  8th,  1875,  and  was  as  follows:  "This  day 
came  the  parties  by  their  attorneys,  and  thereupon  the  de- 
murrer of  the  defendants  to  the  plaintift's  declaration  being 
argued  and  considered,  was  overruled;  and  then  came  a  jury 
to-wit:  (naming  them)  who  being  selected  by  lot,  empan- 
eled and  sworn  the  truth  to  speak  upon  the  issue  joined,  and 
having  heard  the  evidence  in  part,  were  adjourned  until  the 
next  day,  until  which  tiro^  the  cause  was  continued." 

30 
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The  cause  was  in  like  manner,  regularly  continued  from 
day  to  day  till  the  evidence  and  arguments  of  counsel  were 
heard  in  full ;  and  on  the  13th  day  of  December  the  jury 
were  sent  out  of  court  to  consider  of  their  verdict,  and  after 
sometime  they  returned,  and  upon  their  oaths  did  say,  "that 
they  found  for  the  plaintiff  the  land  in  the  declaration  men- 
tioned, which  is  laid  down  on  tlie  plat  of  surveyor  Chapman 
made  and  filed  in  this  cuase  and  marked  "  verdict  map;"  by 
the  letters  C.  F.  G.  L.  and  Q.,  which  land  is  bounded  as  fol- 
lows (giving  the  boundaries  in  detail),  and  they  found,  that 
the  plaintiffs  were  entitled  to  the  said  land  in  fee  simple; 
and  they  also  found  for  the  plaintiffs  one  cent  damages." 
Whereupon,  the  defendants  moved  the  court  to  set  aside 
said  verdict,  and  to  award  them  a  new  trial,  in  the  premises; 
and  the  court  took  time  to  consider  thereof 

At  another  day,  to- wit,  at  a  circuit  court  held  on  the  20th 
day  of  December  in  the  year  1875,  "came  again  the  parties 
by  their  attorneys,  and  thereupon  the  motion  of  the  defend- 
ants to  Set  aside  the  verdict  of  the  jury  rendered  in  this  cause 
at  a  former  day  of  this  term,  being  argued  and  considered 
was  overi'uled.  Therefore  it  was  considered  by  the  court, 
that  the  plaintiff  recover  against  the  defendants  the  posses- 
sion of  the  premises  described  in  the  verdict  aforesaid,  and 
his  costs  by  him  about  his  suit  in  this  behalf  expended,  in- 
cluding the  sum  of  fifteen  dollars  allowed  by  law,  and  the 
writ  of  possession  was  awarded  him."  And  at  another  day, 
to-wit,  on  the  23d  day  of  December,  1875,  "came  again  the 
parties  by  their  attorneys,  and  thereupon  the  defendants 
asked  the  court  to  sign  four  bills  of  exception  tendered  in 
this  cause ;  and  the  court  not  then  having  time  to  examine 
said  bills,  execution  upon  the  judgment  in  this  cause  was  sus- 
pended until  the  adjourned  term,  or  to  the  next  regular 
term,  which  ever  may  first  happen,  to  allow  the  court  to  ex- 
amine said  bills." 

At  the  adjourned  term  of  said  court  on  February  3,  1876, 
after  making  some  modifications  in  these  four  bills  of  excep- 
ceptions,  the  judge  signed  them ;  but  from  delay  and  inadver- 
tence on  the  part  of  the  clerk  and  of  the  court,  no  order 
was  entered  at  this  special  term  showing,  that  these  or 
any  bills  of   exceptions  had   ever  been   signed,  sealed  or 
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enrolled.  More  than  two  years  afterwards,  on  June  27, 
1878,  this  state  of  the  facts  having  been  proven  to  the  satis- 
faction of  the  court,  the  court  on  that  day,  on  the  motion  of 
the  defendant  after  due  notice  to  the  plaintiff,  and  after  read- 
ing the  affidavits  filed  by  each  party,  and  having  listened  to 
the  arguments  of  counsel  decided,  that  "said  orderfiling  said 
bills  of  exceptions,  having  been  omitted  to  be  entered  upon 
the  record  through  delay  and  inadvertence  of  the  clerk  and 
of  the  court,  and  that  said  bill  ot  exceptions  were  duly  ten- 
dered at  the  trial  term  of  said  cause,  and  were  duly  signed 
and  sealed  by  the  court  (after  somemodificationby  the  judge) 
at  the  adjourned  term  of  the  court,  to-wit,  on  the  3d  day  of 
February,  1876,  and  Ordered  by  the  court  to  be  made  a  part  of 
the  record  and  delivered  to  the  clerk  for  that  purpose,  the 
court  therefore  did  order  that  said  four  bills  of  exceptions 
numbered  one,  two,  three  and  four  respectively,  be  filed  as  of 
Baid  3d  day  of  February,  1876,  and  made  a  part  of  the  record 
of  the  case." 

The  defendants  G.  W.  Hill,  Wm.  Moore  and  Joel  Mullen, 
obtained  from  this  Court  a  writ  of  error  and  supersedeas  to 
the  judgment,  rendered  against  them  on  December  20, 1875, 
and  presented  as  the  record  in  said  cause  what  has  been  above 
stated,  including  the  affidavits  considered  by  the  court  on 
June  27,  1878,  and  these  four,  bills  of  exceptions,  making  a 
record  of  more  than  four  hundred  printed  pages. 

Since  this  was  submitted  to  this  Court,  it  has  issued  a  writ 
of  certiorari  to  bring  up  any  omitted  part  of  the  record;  it 
being  supposed  that  by  a  clerical  mistake  the  order  which 
showed,  that  the  defendants  had  filed  a  demurrer  to  the 
plaintiff's  declaration  and  had  plead  not  guilty,  Jis  well  prob- 
ably as  the  order  of  survey,  had  not  been  copied  into  the 
record.  But  the  return  of  the  writ  of  eertiorari  shows,  that 
the  record  does  not  show  the  filing  of  any  plea  or  demurrer 
or  that  any  issue  was  made  in  the  cause;  but  a  private  docket 
then  kept  by  the  judge  of  the  couii,  as  well  as  the  docket 
kept  by  the  clerk  of  the  court  show,  the  judge's  docket  being 
in  his  own  handwriting,  that  there  were  orders  which  should 
have  been  entered  at  the  May  term  1874,  in  this  cause,  which 
never  were  entered.  The  judge  on  his  docket  for  that  term 
has  written  in  what  the  clerk  certifies  is  the  judge's  own 
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handwriting  opposite  this  case  on  the  docket  under  the 
heading  "Orders  made  of  this  term,"  the  words  "Plea  ord. 
sur.  and  cont."  And  under  the  same  heading  opposite  this 
case,  the  clerk's  docket  of  that  term  has  these  words,  "gen- 
eral demurrer,  plea  not  guiltj',  order  of  survey  and  contd." 

The  clerk  certifies,  that  this  is  all  in  the  handwriting  of 
the  then  clerk,  except  the  words  "general  demurrer,"  which 
are  in  the  handwriting  of  the  counsel  for  the  defendant.  But 
instead  of  the  orders  being  made  indicated  on  these  dockets, 
the  only  one  that  was  made,  was  an  order  of  survey  made  by 
consent,  which  order  also  show^ed,  that  George  W.  Hill,  who 
had  not  been  served  appeared  and  consented  with  the  other 
parties  to  the  making  ot  this  order  of  surv^ey. 

Swann  tor  plaintiffs  in  error  cited  the  following  authorities: 
4  Pet.  102,  107;  16  How.  14;  20  How.  221,  252;  Powell 
App.  Pro.  1  Cow.  65;  Stan.  Ky.  Dig.  pp.  138-9,  684;  11  W. 
Va.  692;  15  W.  Va.  274-5  ;  9  Cranch.  173;  6  Lans.  15;  25 
Barb.  449;  Stan.  Ky.  Dig  pp.  157-8-9;  Litt.  Sel.  Cas.  91 ;  4 
Mon.  32;  Stan.  Ky.^Dig.  1061-2;  2  Litt.  160;  8  Leigh  694. 
30  Gratt.  419;  16  W.  Va.  527;  Prodor  v.  Hill,  10  W.  Va.  63 ; 
Brown  v.  Gates  Treasurer,  15  W.  Va.  131 ;  9  Leigh  437 ;  1 
Rob.  20;  1  H.  &  M.  497;  6  Fla.  72;  7  Gray  162;  4  McL. 
442;  14  Texas  455;  4  Jud.  L.  R.  p.  140;  27  Ga.  R.  555  ;  2 
How.  263;  8  Pick.  415;  43  X.  B.  508;  18  Minn.  188;  25 
Con.  337;  1  Gratt.  338;  11  W.  Va.  692;  15  W.  Va.  74-5;  18 
How.  14;  20  How.  221,  252;  9  Ohio  St.  526;  1  Conn.  65 ;  4 
Pet.  102;  8  Ohio  St.  261. 

William  H.  Hogeman  for  defendant  in  error  cited  the  fol- 
lowing authorities:  27  Gratt.  534;  Acts  1872-3  ch.  206  p. 
594;  15  Gratt.  122;  9  Wheat.  657;  6  How.  275;  5  0.  St.  56; 
1  Otto  250;  6  Ga.  578;  3  A.  K.  Mar.  360;  4  Bush.  499;  12 
Smede  &  M.  Ill ;  10  Mo.  156 ;  17  N.  J.  L.  291 ;  22  X.  J.  L. 
699;  26  N.  J.  L.  463;  19  Ohio  426;  6  0.  St.  12;  23  Mo.  404; 
25  Mo.  327;  3  Sneed  (Tenn.)  77;  16  How.  4;  14  W.  Va.  157; 
1  H.  &  M.25;  9  Johns.  78;  3  John.  139;  12  Gratt.  53;  15  W. 
Va.323;  13W.  Va.  202;  4  Minn.  368;  29  Ver.  198;  5  W. 
Va.  540;  8  W.  Va.  245;  12  W.  Va.  209:  15  W.  Va,300; 
10  Gratt.  1;  1  Leigh  216;   12  W.  Va.  21;  2  Rob.  676;  15 
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Gratt.  204;  9  W.  Va.  252;  2  Wash.  146;  8  W.  Va.  417; 
13  Gratt.  480  ;  4  Dev.  &  Bat.  164 ;  1  Dev.  &  Bat.  76  ;  6  Litt. 
(Ky.)  391 ;  3  W.  Va.  28 ;  5  W.  Va.  115. 

(jREEN,  Judge,  announced  the  opinion  of  the  Court : 

The  first  question  to  be  determined  in  this  ease,  is  what 
portion  of  the  record,  which  has  been  certified  by  the  clerk 
of  the  circuit  court,  really  constitutes  a  part  of  the  record 
of  this  case  and  is  to  be  read  and  considered  by  us. 

The  counsel  for  the  plaintiffs  in  error  insists,  that  upon  the 
case,  as  we  have  stated  it,  the  four  bills  of  exception,  which 
constitute  nine-tenths  of  the  record  certified,  are  really  a  por- 
tion of  the  record  to  be  considered  by  us. 

On  the  other  hand  the  counsel  for  the  defendant  in  error 
insists,  that  the  four  bills  of  exception  constitute  no  part  of  the 
record  and  cannot  be  looked  at  or  considered  by  this  Court. 

It  is  unnecessary  however  for  us  to  determine  this  question, 
for  the  reasons  which  we  will  presently  state.  The  next 
enquiry  is :  Are  the  entries  made  according  to  the  certifi- 
cate of  the  clerk  by  the  judge,  on  his  private  docket  opposite 
this  case,  and  similar  entries  made  by  the  former  clerk  of 
the  circuit  court  of  Kanawha  on  his  docket  of  cases,  and 
which  indicate,  that  a  demurrer  to  the  declaration  was  filed, 
as  also  a  plea  of  not  guilty,  but  which  entries  were  never 
made  on  the  record-book,  to  be  regarded  now  as  a  part  of 
the  record  in  this  case  ? 

There  are  no  authorities  cited  by  the  counsel  of  the  de- 
fendants in  error  to  justify  us  in  regarding  these  private 
entries  of  the  clerk  and  judge,  as  parts  of  the  record;  and  I 
presume  none  can  be  found ;  for  it  seems  obvious,  that  they 
can  not  be  so  regarded.  The  counsel  of  the  ai)pellee  did  not 
ask,  that  time  should  be  given  by  us  t©  permit  an  application 
to  be  made  to  the  circuit  court  of  Kanawha,  to  make  these 
entries  on  the  record  book  maic  pro  tunc  and  thus  endeavor 
to  make  them  a  part  of  the  record,  and  we  presume  this  re- 
quest was  not  made,  because  it  seems  to  be  obviously  impos- 
sibly that  such  entries  could  be  made  at  this  time,  to  operate 
nave  pro  tunc. 

In  Sydner  v.  Burke,  4  Rand.  163,  Judge  Cabell  says  •  "The 
counsel  for  the  appellee  has  exhibited  the  transcript  of  the 
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record  of  an  order  of  tho  superior  court,  made  at  a  term  sub- 
sequent to  that  at  which  the  judgment  was  rendered,  show- 
ing that  the  court  received  the  evidence  of  the  clerk,  that  a 
plea  had  been  regularly  filed,  and  that  issue  was  joined 
thereon,  and  directing  the  plea  to  be  entered  nunc  pro  fime. 
But  we  cannot  regard  this  transcript  as  any  part  of  the 
record.  In  the  case  of  Vaughan  <f  Fields  executors  of  Field 
V.  Freelandy  reported  in  a  note  to  2  II.  &  M.  477,  this  Court 
decided,  that  it  wab  erroneous  in  the  district  court,  after  the 
term  to  amend  the  record,  even  by  the  written  minutes  of  the 
clerk.  It  would  be  much  more  improper  to  allow  such 
amendment  tounded  on  the  mere  recollection  and  oral  testi- 
mony of  the  clerk." 

In  the  case  before  us,  the  private  memorandum  of  a  judge 
no  longer  in  office,  and  the  docket  of  a  clerk  no  longer  a 
clerk,  would  have  to  be  resorted  to  to  make  an  order  of  the 
filing  of  a  plea  in  this  case  nunc  pro  tunc.  This  clearly  can 
not  be  done.  We  must  therefore  consider,  that  in  the  try- 
ing ot  this  ejectment  case,  no  plea  was  filed  in  the  circuit 
court,  and  of  course  no  issue  was  joined,  and  yet  a  jury  was 
empaneled  and  sworn  to  try  the  issue  joined,  and  they  found 
a  verdict  tor  the  plaintiff  for  the  land  in  the  declaration  men- 
tioned, and  that  he  was  entitled  to  this  land  in  fee  simple^ 
On  this  verdict  so  procured,  the  court  rendered  on  December 
20,  1875,  a  judgment,  that  the  plaintiff  recover  of  the  de- 
fendants the  possession  of  the  premises  described  in  this  ver- 
dict and  his  costs,  and  writ  of  possession  was  awarded  him. 

This  is  the  judgment  to  which  a  writ  of  error  has  been 
granted ;  and  it  is  clear,  that  it  must  be  reversed  without  any 
regard  to  the  merits  of  the  case  as  set  out  in  their  bill  of  ex- 
ceptions, for  it  is  very  well  settled,  that  in  no  case  either 
civil  or  criminal,  can  Jthe  court  direct  the  empaneling  of  a 
jury  and  the  trial  of  a  case  when  no  issue  has  been  made  up  ; 
and  if  this  be  done,  as  it  was  done  in  tliis  case  according  to 
the  record,  the  court  below  could  not  properly  enter  up  any 
judgment  on  this  verdict  of  the  jury  so  rendered. 

The  cases  are  numerous  both  in  Virginia  and  in  this 
State,  where  verdicts  and  judgments  have  been  set  aside  by 
the  appellate  court,  only  because  the  verdict  was  rendered 
when  no  issue  had  been  joined.     See  Stevens  v.  TaUaferrOy  1 
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Wash.  155;  Taylors  v.  Houston,  2  H.  &.  M.  161;  Kerr  v. 
Dixon,  2  Call  379;  Williamson's  AdmW  v.  Bennett,  3  Manf. 
316 ;  St/dnor  v.  Burke,  4  Rand.  161 ;  McMillion  v.  Dobbins,  9 
Leigh  422;  Howans  v.  (r/r^^,  10  Gratt.  250;  B.  ^  0.  Rail- 
road Co.  V.  Gettk,  3  W.  Va.  376;  B.  ^  0.  Bailroad  Co,  v. 
Christie,  5  W.  Va.  325;  Gallatin's  heirs  v.  Hayicood's  heirs,  4 
W.  Va.  1;  A  ,^  0.  Railroad  Co.  v.  Faulknei^,  4  W.  Va.  180; 
AVa/ev.  Cbnkle  alias  Swank,  16  W.  Va.  736;  State  v.  Douglas, 
20  W.  Va.  770. 

These  decisions  were  rendered  in  a  great  variety  oi  cases. 
In  actions  of  debt,  detinue,  trespass  on  the  case  and  assump- 
sit, and  in  writs  of  right  and  indictments  for  felonies.  None 
ot  these  however  happen  to  be  actions  of  ejectment;  and  it 
is  now  claimed  by  counsel  for  the  defendants  in  error,  that 
though  in  all  other  cases,  either  criminal  or  civil,  the  judg- 
ment of  a  court  based  on  tlie  verdict  of  a  jury  professedly  on 
the  issue  joined,  where  in  fact  no  issue  appears  by  the  record 
to  have  been  joined,  must  be  reversed  by  the  appellate  court. 
Yet  such  a  judgment  ought  not  to  be  reversed  in  an  eject- 
ment cause ;  because  by  the  law  Code  of  W.  Va.  ch.  90,  § 
13,  p.  519,  no  other  plea  can  be  filed  in  an  ejectment  case 
except  the  plea  of  ''not  guilty;"  and  therefore  it  must  be  con- 
clusively presumed  that  the  jury  were  really  sworn  to  try  the 
issue  on  the  plea  of  not  guilty,  though  no  plea  was  put  in. 

It  is  said,  the  only  issue  which  could  be  made  up,  is  the  one 
actually  tried,  and  it  would  be  too  technical  to  reverse,  because 
the  formality  of  entering  the  plea  of  not  guilty  was  omitted. 
But  these  cases  abundantly  show,  that  the  court  has  not  re- 
versed judgments  entered  upon  such  verdicts,  because  there 
was  any  doubt  as  to  the  real  issue  which  the  jury  tried,  nor 
because  the  defendant  might  have  made  up  some  other  issue, 
if  he  had  pleaded.  The  reasons  for  these  decisions  are  entirely 
different  from  what  this  argument  presumes.  The  real 
ground  on  which  these  decisions  rest  is,  that  by  the  common 
law  the  court  has  no  right  to  make  uj)  the  issue  and  empanel 
a  jury  to  try  it;  but  the  parties  by  their  pleadings  must  first 
come  to  an  issue,  and  then  it  is  tried  by  a  jury.  When  there- 
fore the  record  shows,  tliat  the  parties  by  their  pleadings 
have  not  come  to  any  issue,  but  nevertheless  the  record  shows 
that  tlie  issue  was  tried,  this  issue  must  either  have  been 
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illegally  made  up  by  the  court  or  l)v  a  blunder  it  must  have 
been  assumed  to  have  been  made  up  by  the  .i)arties,  when  in 
fact  it  was  not. 

In  some  ot  the  cases  we  have  cited,  the  record  showed  dis- 
tinctly what  was  the  exact  issue  tried  by  the  jury,  and  also 
that  the  verdict  was  distinctly  responsive  to  such  issue;  and 
that  it  was  the  only  issue  the  parties  in  the  particular  case 
could  have  nuide,  had  they  by  the  pleadings  made  any  issue. 
Yet  the  judgments  were  reversed,  because  no  issue  so  far  as 
the  record  showed,  had  been  formed.  It  has  thus  been  held 
iis  absolutely  necessary  in  every  case,  that  an  issue  shall  be 
made  up  by  the  pleadings,  before  a  jury  can  be  empaneled 
to  try  the  case. 

The  ^tate  v.  Collide  alias  Swank,  16  W.  Va.  7^6,  and  the 
Stafe  V.  Douglass,  20  W.  Va.  show,  that  on  indictments  for 
felony,  if  the  defendant  does  not  plead,  but  the  jury  is  never- 
theless sworn  to  try  the  issue,  which  could  be  only  on  the 
plea  of  "not  guilty,"  and  he  is  found  guilty  of  the  felony 
charged  in  the  indictment,  though  there  (»an  be  no  doubt, 
that  precisely  the  same  issue  and  verdict  would  have  resulted, 
had  the  defendant  put  in  the  only  plea  he  could  have  put 
in ;  yet  this  Court  has  nevertheless,  reversed  such  judgments 
entered  on  such  verdicts.  The  court  bavins:  no  authority  to 
empanel  a  jurj',  in  that  or  any  case,  till  an  issue  has  been 
made  up  by  the  parties ;  and  therefore  a  verdict  rendered  by 
a  jury  when  no  issue  has  been  so  made  up,  must  be  treated 
as  a  mere  nulity. 

So  in  the  cases  of  Taylors  et  al,  v.  Huston ,  2  H.  &  M.  101 ; 
Roicans  v.  Girens,  10  Gratt.  250;  and  Gallatin's  heirs  v.  Hyy- 
wood\s  heirs,  the  jury  were  sworn  in  cases  ot  writs  of  rirht, 
and  rendered  verdicts  on  which  the  courts  entered  up  judg- 
ments. But  in  each  ot  these  cases  the  appellate  court  re- 
versed the  judgments  because  the  record  did  not  show,  that 
the  defendant  had  ])lead,  or  that  any  issue  had  been  joined  by 
the  parties.  Yet  in  these  cases  as  in  all  other  cases  of  writs 
of  right,  the  jury  were  sworn  in  the  words  of  the  statute: 
"You  shall  say  the  truth  whether  C.  D.  hath  more  right  to 
hold  the  tenement  which  A.  B.  demandeth  against  him  by 
his  writ  or  right,  or  A.  B.  to  have  it  as  he  demandeth." 
Thus  the  issue  actually  tried  by  the  jury  in  these  cases,  as 


Digiti 


zed  by  Google 


Dec,  1882.]  Ruffner  v.  Hill.  161 

distinctly  appeared  on  the  face  of  the  record  as  it  could  pos- 
sibly have  appeared,  had  the  defendant  put  in  his  plea,  and 
it  is  precisely  the  same  issue  as  would  have  hcen  tried,  had 
the  defendant  filed  his  plea.  Yet  no  plea  having  been  filed 
so  far  as  the  record  showed,  the  appellate  courts  set  aside 
judgments  on  verdicts,  rendered  when  the  record  showed 
distinctly  the  issue  joined ;  and  when  it  was  precisely  the 
issue  which  would  have  had  to  be  formed  by  the  parties, 
merely  because  it  had  not  been  formed  by  the  pleadings  of 
the  parties. 

The  courts  obviously  acting  on  the  principle,  that  by  the 
common  law  and  our  universal  practice,  no  jury  can  be  em- 
paneled and  no  case  can  be  tried,  till  there  has  been  an 
issue  made  by  the  pleadings  of  the  parties,  and  that  such  was 
the  ease  must  appear  by  the  record.  It  is  obvious,  that  the 
jury  can  not  be  empaneled  to  try  an  issue  never  formed  by 
the  parties  by  their  pleadings,  any  more  in  an  action  of  eject- 
ment than  in  a  writ  of  right,  for  which  it  has  been  substi- 
tuted. The  same  reasons  applying  in  both  cases,  and  indeed 
in  all  cases,  whether  civil  or  criminal.  It  is  a  fundamental 
principle  of  the  common  law,  that  the  parties  by  their  plead- 
ings must  come  to  issue  before  any  cause  can  be  disposed  of 
or  tried  by  a  jury. 

The  attorneys  for  the  defendant  in  error,  rely  on  the  case  of 
Douglass  v.  The  Central  Land  Co,  12  W.  Va.  505,  to  sustain 
his  position,  that  because  there  can  be  but  one  issue  in  an 
action  of  ejectment  and  but  one  plea  in  such  action,  the 
failure  to  put  in  this  plea  or  form  this  issue,  ought  not  to 
prevent  the  court  from  rendering  a  judgment  on  the  verdict 
of  the  jury  in  such  a  case  In  that  case  it  was  held,  that  as 
there  could  be  but  one  conclusion  to  the  plea  of  non  assump- 
sit,  and  that  conclusion  was  necessarily  to  the  country,  it  was 
unnecessary  formally  to  add  to  it,  in  order  to  make  the  plea 
good.  This  decision  was  obviously  right,  and  in  full  accord 
^ith  the  decisions  in  Virginia  and  in  this  State. 

But  surely  it  is  one  thing  for  the  courts  after  a  verdict,  to 
construe  pleas  liberally  to  sustain  a  verdict  and  judgment 
thereon,  and  in  so  doing  carry  out  the  liberal  spirit  shown 
by  the  Legislature  in  the  statutes  of  jeofail ;  and  quite  a  dif- 
ferent thing  for  the  courts  to  dispense  with  pleading  altogeth- 
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er,  and  permit  cases  to  be  tried  by  juries  in  which  the  de- 
fendant has  not  plead  at  all,  and  allow  judgments  to  be  en- 
tered upon  such  verdicts. 

For  this  reason  the  judgment  of  the  circuit  court  of  Kan- 
awha, rendered  on  December  20,  1875  must  be  set  aside, 
reversed  and  annulled,  and  the  plaintiffs  in  error  must  re- 
cover ot  the  defendant  in  error,  his  costs  about  his  writ  of 
error  in  this  Court  expended,  and  the  verdict  of  the  jury  must 
also  be  set  aside  and  annulled,  and  this  cause  must  be  re- 
manded to  the  circuit  court  of  Kanawha,  to  be  further  pro- 
ceeded with  according  to  the  principles  as  laid  down  in  this 
opinion  and  further  according  to  law. 

We  deem  it  unnecessary  to  express  any  opinion  on  the 
question,  whether  the  four  bills  of  exception  taken  by  the 
defendants  below,  under  the  circumstances  set  out  in  the 
statement  of  this  case,  constitute  any  part  of  the  record  in 
this  case ;  as  we  take  it  for  granted,  that  the  court  below 
when  this  case  is  again  tried,  will  not  adopt  the  unusual  and 
very  questionable  practice  of  signing  bills  of  excejitions  under 
any  circumstances,  at  a  term  of  the  court  subsequent  to  the 
term  at  which  the  judgment  is  rendered.  We  therefore  de- 
cline to  decide,  whether  under  the  circumstances  appearing 
in  this  case  or  whether  under  any  circumstances,  such  a 
practice  is  allowable. 

Judges  Haymond  and  Johnson  Concurred. 

Judgment  Reversed.     Case  Remanded. 


WHEELING. 

Hill's  Adm'r  v.  Maury  et  ah 

Submitted  June  26,  1882— Decided  December  9,  1882. 

(*Snyder,  Judge,  Absent.) 

1.  A  bill  for  a  rehearing  is  properly  dismissed,  that  shows  no  error 
In  law  in  tlie  decree  sought  to  be  reheard  nor  after-discovered 
evidence,  which  could  not  have  been  discovered  before  the  de- 
cree was  rendered  by  use  of  reasonable  diligence,    (p.  170.) 

^Counsel  below. 
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2.  Where  the  answer  insists,  that  new  parties  should  be  made  de- 

fendants, because  they  have  become  interested  in  the  land  with 
the  defendants,  which  land  is  sought  to  be  subjected  to  the  pay- 
ment of  the  purchase-money,  unless  it  appears,  that  they  were 
interested  in  the  land, when  the  suit  was  brought,  it  is  not  error 
to  decline  to  make  them  parties,     (p.  171.) 

3.  Wiiere  a  number  of  i)er8on8  purchased  a  large  tract  of  land,  and 

suit  was  brought  to  subject  it  to  the  payment  of  the  purchase- 
money,  and  a  deed  is  filed  with  the  paiHjrs  conveying  the  land 
to  one  of  the  defendants  reciting  therein,  that  said  defendant 
had  purchased  the  intercfets  of  the  others,  and  in  the  decree  for 
the  sale  of  the  land  this  deed  is  recognized  as  filed,  and  in  the 
same  decree  a  personal  order  is  made  against  this  defend- 
ant for  a  small  balance  of  the  purchase-money,  and  ordering  the 
land  to  be  sold,  unless  it  was  paid,  and  the  said  defendant 
files  a  bill  of  review,  in  which  he  does  not  object  to  the  decree 
oil  this  ground  but  virtually  admits,  that  he  alone  is  interested 
in  the  land,  under  these  circumstances  the  personal  decree 
against  him  is  not  to  his  prejudice,    (p.  171.) 

Appeal  from  and  supersedeas  to  two  decrees  of  the  circuit 
court  of  the  county  of  Greenbrier,  rendered  respectively  on 
the  27th  day  of  May,  1878,  and  on  the  let  day  of  June,  1880, 
in  a  cause  in  said  court  then  pending,  wherein  John  Hill's 
administrator  was  plaintiff'  and  Robert  II.  Maury  and  others 
were  defendants,  allowed  upon  the  petition  of  said  Maury. 

Hon.  Homer  A.  Holt,  judge  of  the  eighth  judicial  circuit, 
rendered  the  decrees  appealed  from. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

Richard  L.  Maimj  and  W.  W.  Gordon  for  appellant  cited 
the  following  authorities:  25  Gratt.  475 ;  Dan.  Chy.  Pr.  §  3 
and  note,  292,  293  and  notes  7,  5;  17  How.  103;  J)an.  Chy. 
Pr.  246;  4  Min.  Inst.  Part  I  150;  Story  Eq.  PI.  §  72;  3 
Gratt  12-19;  Calvert  on  Parties  116,  117;  2  Rob.  Pr.  276, 
tiseq:  Id.  14-19;  8  Gratt.  281;  25  Gratt.  375;  4  Rand.  451; 
25  Gratt.  840;  9  Gratt.  273;  9  Wall.  510;  3  Munf.  29;  32 
Gratt.  74;  1  Leigh  80 ;  11  Leigh  559. 

Price  ^  Preston  for  appellee  cited  the  following  authorities : 
Code  ch.  181,«§  5 ;  18  Gratt  365. 
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Johnson,  President,  announced  the  opinion  of  the  Court: 

This  is  a  suit  in  equity  in  the  circuit  court  of  Greenbrier 
county  to  subject  land  to  the  payment  of  the  purchase-money. 
The  bill  was  iil^d  in  1859,  in  the  name  of  John  Hill,  plaintiff 
against  K  H.  Maury,  Henry  L.  Brooke,  James  Hunter, 
Philip  B.  Dandridge  and  Samuel  S.  Thompson.  By  the 
contract  exhibited  it  appears,  that  Hill  sold  to  the  said  parties 
defendants  "  a  certain  tract  of  land,  principally  if  not  entirely, 
in  Nicholas  county ,Virginia,which  was  granted  to  Jacob  Skiles 
as  a  tract  containing  thirty-two  thousand  and  ninety-seven 
acres  thenin  Kanawha  county;  and  which  land  was  conveyed 
by  said  Skiles  to  Andrew  Moore,  and  by  his  heirs  conveyed 
to  said  John  Hill.  It  is  situated  on  Gauley  and  Twenty  Mile 
creek  and  other  waters.  The  sale  was  made  subject  to 
certain  reservations  for  sales  which  said  Hill  had  theretofore 
made,  and  for  prior  and  conflicting  claims,  as  shown  upon  a 
map  now  in  the  possession  of  the  said  Philip  P.  Dandridge, 
prepared  and  made  out  by  Samuel  A.  Beckley,  and  a  reser- 
vation on  the  map  embracing  the  mill  and  made  for  the  ben- 
efit of  said  Hill.  Also  the  reservation  of  the  timber  upon 
one  thousand  acres  above  the  saw  mill  of  said  Hill,  com- 
mencing one  and  one-half  miles  above  the  saw  mill  on  tlie 
south  side  of  Twenty  Mile  creek,  and  to  run  with  the  creek 
and  the  top  of  the  mountain  between  said  creek  and  Gauley 
river  for  quantity.  Upon  the  payment  of  the  purchase- 
money,  or  upon  receiving  sufficient  assurance  of  its  payment 
according  to  contract,  the  said  Hill  binds  himself  and  his 
heirs  to  make  to  the  parties  of  the  second  part,  a  good  and 
sufiicient  deed  of  conveyance  with  general  warranty  free 
from  all  incumbrances  for  the  tract  of  land  aforesaid,  subject 
to  the  reservations  aforesaid.  The  parties  of  the  second  part, 
on  their  part,  agree  and  bind  themselves  to  pay  for  said  land 
fifty  cents  per  acre,  in  the  following  manner,  &c." 

Not  long  after  the  bill  was  filed,  all  the  defendants  ap- 
peared and  answered  the  bill,  claiming  payments  and  insisting, 
that  the  title  to  portions  of  the  lands  was  not  good.  In  the 
joint  answer  is  this  averment:  "These  respondents  further 
answering  say,  that  the  respondent,  Henry  L.  Brooke,  has 
parted  with  all  his  interest  under  the  contract  with  the  com- 
plainant and,  that  the  persons  7iow  interested  in  the  said  con- 
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tract  are  the  other  respondents,  who  are  interested  to  the 
extent  of  one  seventh  each;  and,  that  the  Hon.  R.f  M.  T. 
Hunter,  of  the  county  of  Essex,  is  also  interested  to  the 
extent  of  one  seventh ;  that  B.  W.  Morris,  of  the  county  ot 
Caroline,  is  likewise  interested  to  the  extent  of  one  seventh 
and  one  lourth  of  another  seventh;  that  Edward  W.  Morris 
and  George  Fleming,  of  the  county  of  Hanover,  are  together 
interested  to  the  extent  of  one  fourth  of  one  seventh;  that  A. 
M.  Morris,  of  the  county  of  Caroline,  is  interested  to  the 
extent  of  one  fourth  of  one  seventh,  and  that  the  Hon.  Mus- 
coe  R,  H.  Garuett,  of  the  county  of  Essex,  is  interested  to 
the  extent  of  one  fourth  of  one  seventh.  These  respondents 
therefore  submit,  that  the  said  Hon.  Robert  M.  T.  Hunter, 
B.  W.  Morris,  E.  TV.  Morris,  George  Fleming,  A.  M.  Mor- 
ris and  Muscoe  R.  H.  Garnett  should  be  made  parties  defend- 
ants in  order  that  a  proper  and  just  decree  may  be  pro- 
nounced." 

It  will  be  observed,  that  the  answer  does  not  state  when 
the  new  parties  acquired  an  interest  in  the  purchase,  nor  is 
there  exhibited  wnth  the  bill  any  evidence  of  such  interest. 

On  the  21st  day  of  October,  1859,  on  motion  of  the  com- 
plainant, the  cause  was  referred  to  a  commissioner,  to  state  an 
account  of  the  payments  made  by  the  diefendants  on  said 
land,  and  on  motion  of  defendants  in  the  same  order, 
special  surveyors  were  appointed  to  go  upon  the  land  and 
survey  the  same,  Ac.  The  next  order  made  in  this  cause, 
as  the  record  shows,  was  made  on  the  15th  day  of  April, 
1869,  which  order  recited  the  fact,  that  during  the  war  the 
jiapers  in  the  suit  were  lost  or  destroyed.  The  plaintift*  was 
given  leave  to  file  a  new  bill,  and  the  defendants  hadleave  to 
demur  to  or  answer  the  same,  and  then  follows,  "  by  con- 
ijent  of  the  parties,  by  their  counsel,  Thomas  S.  Robson,  is 
appointed  survej'or  to  execute  the  order  ot  survey  matle  in 
this  cause,  in  lieu  of  Harvey  Handley,  who  declines  to  act 
as  surveyor."  The  said  surveyor  made  his  report  in  August, 
1869,  in  which  he  ascertained,  that  there  were  forty  thou- 
sand three  hundred  and  seventy-two  acres  remaining  in  the 
tract 

On  the  16th  of  October,  1869,  the  report  of  commissioner 
Harlow,  which  had  been  made  in  the  cause,  was  committed 
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with  the  cause  to  James  Withrow,  who  was  appointed  by  the 
decree  a  special  commissioner  with  directions  to  take  such 
further  evidence  as  the  parties  might  offer,  and  to  make  such 
changes  in  the  said  report  as  the  evidence  might  require. 
In  his  report,  Commissioner  Withrow  adopts  the  report  of 
Surveyor  Robson,  as  to  the  number  of  acres  remaining  under 
the  contract,  and  in  accordance  thereto,  and  says :  "  By  this 
survey  and  report  it  appears,  that  the  original  amount  in  the 
survey  was  fifty-two  thousand  three  hundred  and  sixteen 
acres  and,  that  after  deducting  the  reservations  mentioned  in 
contract  *  A  ',  the  true  amount  sold  by  Hill  to  Maury  and 
others  was  forty  thousand  three  hundred  and  seventy-nine 
acres.  This  survey  and  report  is  recognized  by  the  parties 
as  correct,  and  it  is  agreed  that  this  shall  be  the  amount  or 
land  chargeable  to  Maury  and  others  to  be  paid  for  accord- 
ing to  contract '  A. '  "  This  report  shows,  that  there  is  due  to 
Hill  three  hundred  and  ninety  dollai-s  and  eighty-nine  cents 
with  interest  from  November  2,  1869,  On  the  18th  day  of 
October,  1870,  on  motion  of  plaintiff,  the  said  report  was  re- 
committed to  Commissioner  Withrow,  who  made  the  same 
report  as  before,  adding  interest.  On  the  25th  of  November, 
1871,  the  commissioner  not  having  filed  said  last  report, 
on  motion  of  plaintiff,  it  was  "  ordered,  that  said  commis- 
sioner receive  and  hear  any  further  evidence,  which  may  be 
laid  before  him  by  either  party.  But  before  he,  the  plaintiff, 
is  to  have  the  benefit  of  this  order  he  is  to  pay  the  commis- 
sioner his  costs.'' 

The  commissioner  reports,  "The  following  statement  in 
addition  to  and  in  amendment  of  the  former  report  made  in 
the  above  named  cause,  is  made  at  the  request  of  counsel  en- 
gaged in  the  cause.  It  appears  from  a  paper  now  filed  in 
the  cause  for  the  first  time,  that  the  proper  time  from  which 
to  calculate  interest  after  the  payment  of  the  Monser  and 
Milton  debt  was  not  fixed  by  your  commissioner.  After  the 
above  named  debts  were  paid,  the  balance  wa^  to  be  paid  in 
four  annual  installments,  counting  from  the  date  of  the  con- 
tract, the  18th  day  of  May,  1854.  This  balance  was  two 
thousand  seven  hundred  and  sixteen  dollars  and  eighteen 
cents  (see  former  report).  This  would  give  six  hundred  and 
seventy-nine  dollars  and  four  cent^  to  be  paid  annually  on 
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the  18th  days  of  May,  1855,  1856,  1857  and  1858,  and  in  the 
conduct  of  the  account  to  follow  they  will  be  treated  as  bonds 
of  these  debts  and  the  interest  charged  accordingly.  This 
will  materially  alter  the  result."  He  then  makes  the  statement 
on  this  basis  and  ascertains  a  balance  due  Hill  of  one  thou- 
sand and  ninety-nine  dollars  and  ninety  cents  as  of  the  1st 
day  of  November,  1877. 

On  the  27th  day  of  May,  1878,  this  report  being  unexcepted 
to  was  confirmed,  and  a  decree  entered,  that  said  sura  was  a  lien 
on  said  land  and,  that  the  administrator  ot  John  Hill,  in  whose 
name  the  cause  had  been  revived.  Hill's  death  being  sug- 
gested, recover  ot  Robert  H.  Maury,  the  said  sum  of  money 
with  interest  and  costs  of  suit,  and  if  it  was  not  paid  within 
thirty  days,  a  commissioner  by  said  decree  appointed,  was 
ordered  to  sell  said  land  to  pay  the  same.  The  plain tifl[^ filed 
a  new  bill,  in  which  he  alleged,  that,  R.  H.  Maury  had  pur- 
chased all  the  interest  of  his  co-defendants.  Hill  and  wife, 
filed  a  deed  in  the  papers  of  the  cause,  which  recites,  that 
Maury  had  purchased  the  interest  of  his  co-defendants,  and 
this  deed  is  recognized  by  the  decree  of  May  27, 1878. 

The  defendant,  Robert  Maury,  filed  his  petition  in  the 
cause,  in  which  he  set  out  the  object,  for  which  the  suit  was 
brought,  the  appointment  of  Surveyor  Robson ;  that  his  sur- 
vey was  made  in  August,  1869;  that  he  reported  that  the 
number  of  acres  sold  was  forty  thousand ;  that  in  October  of 
the  same  year  a  commissioner  reported  the  balance  of  the 
purchase-money  due  to  be  three  hundred  and  ninety  dollars 
and  eighty-nine  cents  as  of  November  2, 1869 ;  that  this  report 
was  accepted  as  correct  by  all  the  parties  and  by  their  coun- 
sel, and  so  no  order  was  made  confirming  it,  probably  be- 
cause it  had  been  agreed  between  petitioner  and  Hill,  that 
the  expense  of  the  survey  should  be  borne  equally  between 
them ;  that  petitioner  had  paid  it  all,  and  that  Hill's  half  ex- 
ceeded the  balance  thus  ascertained;  that  the  cause  so  re- 
mained for  seven  or  eight  years  without  further  proceedings, 
except  that  there  seems  to  have  been  one  or  two  unsuccess- 
ful attempts  made  by  Hill  to  show,  that  what  is  known  as 
the  Manser  debt,  which  petitioner  had  discharged,  had  not 
been  properly  calculated,  but  that  so  far  as  the  balance  due 
upon  the  sale  itself  was  concerned,  the  report  of  the  commis- 
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sioner  was  considered  as  fiiU  and  final  by  all  parties;  that  the 
matter  thus  remained  until  October,  1877,  when  the  said 
Hill  procured  a  supplemental  report  to  be  made  by  the  com- 
missioner, in  which  the  interest  was  calculated  upon  a  differ- 
ent basis,  and  by  which  he  found  the  indebtedness  to  be  one 
thousand  and  ninety-nine  dollars  and  ninety  cents  with  interest, 
instead  of  three  hundred  and  ninety  dollars  as  before  re- 
ported ;  that  this  report  was  confirmed  in  May,  1878,  by  an 
order  which  directed,  that  unless  the  petitioner  paid  the  said 
sum  of  money  with  interest  from  Xovember,  1877,  the 
special  commissioner  should  sell  the  land  to  pay  the  same ; 
that  since  the  entry  of  said  decree,  petitioner  had  been  pay- 
ing said  balance  in  installments  and  had  reduced  it  to  about 
seven  hundred  or  eight  hundred  dollars. 

He  further  states  in  said  petition,  that  in  1871  he  conveyed 
the  land  to  trustees  for  certain  purposes ;  that  these  trustees 
about  a  year  before  the  filing  of  the  petition,  desiriag  to  have 
a  careful  and  accurate  map  prepared,  employed  M.  F.  Maury, 
a  mining  engineer  and  lawyer  of  eminence  for  the  purpose ; 
that  he  s])ent  a  great  deal  of  time  on  the  property,  and  has 
given  his  best  care  and  attention  to  the  work,  availing  him- 
self of  the  most  approved  and  accurate  instruments,  and  peti- 
tioner is  fully  satisfied,  that  his  calculation  is  correct ;  that 
the  number  of  acres  sold  petitioner  was  thirty-five  thousand 
six  hundred  and  ninety-one  instead  of  forty  thousand  three 
hundred  and  seventy-two,  as  reported  by  Robson,  a  differ- 
ence of  four  thousand  six  hundred  and  eighty-one  acres, 
which  at  the  purchase-price  of  fifty  cents  per  acre  makes  a 
difference  of  nearly  two  thousand  five  hundred  dollars,  and 
the  purchase-money  has  been  largely  over  paid ;  that  as  soon 
as  petitioner  first  heard  from  Mr.  Maury  these  facts,  some 
four  months  prior  to  the  filing  of  his  petition,  he  at  once  noti- 
fied Mr.  Price,  the  commissioner,  by  advice  of  counsel,  that 
he  would  not  make  any  further  payments,  until  it  were 
shown,  that  Mr.  Maury's  calculations  were  wrong ;  that  he 
proposed,  that  Maury  and  Robson  should  confer  and  com- 
pare their  work  and  calculations,  being  satisfied  that  the  lat- 
ter would  soon  be  convinced,  that  he  had  been  in  error;  aud 
that  being  very  anxious  to  avoid  litigation  he  offered,  that  no 
delay  should  occur  in  making  payment,  should  he  be  found 
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in  debt,  as  he  would  then  pay  it  all  at  once ;  that  petitioner 
wrote  to  Mr.  Maury  requesting  him  to  confer  with  Robson 
at  once ;  that  Mr.  Maury  wrote  to  Mr.  Robson  several  times 
but  could  get  no  answer ;  that  several  months  had  passed, 
and  the  commissioner  had  advertised  the  land  for  sale ;  that 
said  decree  of  May,  1878,  should  be  reviewed  for  two  rea- 
sons :  first,  because  it  treats  the  whole  balance  found  due  as 
principal  and  directs,  that  the  whole  should  bear  interest 
from  November,  1877,  whereas  only  seven  hundred  and  forty- 
three  dollars  and  twenty-five  cents  should  bear  interest; 
second,  because  the  discrepancy  between  the  survey  of  Rob- 
son and  that  of  Maury  was  of  so  serious  a  character  and  came 
to  petitioner's  knowledge  only  a  few  months  before  petition 
was  filed ;  that  while  he  had  no  personal  acquaintance  with 
Mr.  Robson,  yet  knowing  him  to  be  the  county  surveyor 
and  a  sworn  ofiicer  and  believing  him  to  be  capable,  he  pre- 
sumed that  his  work  would  be  correctly  done  and  had  no 
reason  to  doubt,  that  it  had  been  so  done,  until  Mr.  Maury, 
employed  as  aforesaid  by  others,  detected  his  error ;  that  the 
fact  that  Mr.  Robson  seems  unwilling  to  revise  his  figures 
and  calculations  with  Mr.  Maury,  confirms  petitioner  in  his 
belief,  that  his  work  is  not  accurate,  especially  in  view  of  the 
fact,  that  Mr.  Maury  was  selected  to  do  this  work  because  of 
his  known  ability  and  accuracy  and  because  of  the  peculiar 
facilities  which  he  enjoyed  for  arriving  at  correct  results  in 
matters  of  this  nature. 

The  prayer  of  the  petition  is,  that  said  order  of  May,  1878, 
may  be  reviewed;  that  the  account  between  the  parties  be  re- 
stated in  accordance  with  the  quanitity  of  land  actually  sold; 
that  he  may  have  a  decree  of  restitution  of  the  amount  of 
purchase-money  overpaid ;  and  that  the  sale  be  enjoined  until 
this  can  be  done,  &c.     The  petition  was  sworn  to. 

The  court  entered  an  order  on  the  14th  day  of  January, 
1880,  restraining  the  sale.  The  defendants  to  the  petition 
answered  denying  the  material  allegations  therein. 

The  deposition  of  M.  F.  Maury  was  taken,  in  which  he 
says,  that  he  made  a  survey  of  the  tract  in  1878  and  1879 ; 
that  by  his  survey  he  found,  that  the  lines  by  which  R.  H. 
Maury  bought  from  John  Hill  contained  thirtj'-five  thousand 
six  hundred  and  ninety-one  acres.     He  says :     "I  calculated 
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my  work  by  latitude  and  departure,  the  only  absolute  and 
accurate  method  and  rule  that  has  the  advantage  of  showing 
just  what  is  the  error  of  a  survey."  He  also  says:  "Rob- 
son's  report  c^lls  for  the  divide  between  Bell  creek  and  Syca- 
more waters  and  Twenty  Mile  creek  waters  as  the  boundary 
of  Mr.  Maurj'.  If  I  follow  his  calls,  T  often  leave  the  top  of 
the  ridge  entirely  and  get  down  on  the  streams.  Hence  I 
discarded  his  lines  and  followed  the  natural,  courses  called 
for.  The  same  remark  is  true  of  the  lines  on  the  divide  be- 
tween Middle  creek  waters  and  Sycamore  and  Leatherwood 
waters." 

On  the  1st  day  of  June,  1880,  the  cause  was  heard  on  a 
motion  to  dissolve  the  injunction  upon  the  petition  of  R.  H. 
Maury,  depositions  of  witnesses,  rei>ort  made  by  M.  F. 
Maury  of  a  survey  made  by  him,  exceptions  thereto  and 
exhibits  filed  and  was  argued  by  counsel,  whereupon  the 
court  dissolved  the  injunction  and  dismissed  the  petition  with 
costa.  From  this  decree  and  also  from  the  decree  entered  in 
the  cause  on  the  27th  day  of  May,  1878,  the  defendant  Maury 
appealed. 

Did  the  court  err  in  dissolving  the  injunction  and  dismiss- 
ing the  petition?  The  petition  is  in  the  nature  of  a  bill  of 
review.  It  must  show  error  upon  the  face  of  the  decree  or 
newly  discovered  evidence,  which  could  not  by  reasonable 
diligence  have  been  discovered  before  the  decree.  This  bill 
does  neither.  As  far  as  we  can  see,  there  is  no  error  in  the 
decree  of  May  27, 1878.  The  survey  ot  Robson,  it  is  insisted, 
shows  error  upon  its  face.  We  cannot  perceive  it.  That 
report  was  made  August  4,  1869.  (Commissioner  Withrow 
in  his  report  says,  that  it  was  agreed  by  the  parties,  that  it 
showed  the  correct  number  of  acres  sold.  Why  the  cause 
was  i)ermitted  to  sleep  until  1878,  when  Commissioner  With- 
row's  last  report  was  made,  based  on  Robson's  report  of  the 
number  of  acres  sold,  which  report  wius  confirmed  without 
exception,  is  not  shown  by  the  record.  We  can  see  no  error 
in  Robson's  report;  and  for  nine  years  the  parties  to  the  suit 
could  see  none.  It  is  not  pretended  in  the  petition,  that 
the  alleged  error  in  Robson's  survey  and  report,  shown,  as  it 
is  claimed,  by  Maury's  private  survey,  could  not  have  been 
discovered  by  the  use  of  ordinari'  diligence. 
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But  it  is  urged,  that  there  is  error  in  the  decree  of  May, 
1878,  because  it  is  against  Maury  alone  and  not  against  his 
co-purchasers  as  well.  Maury  was  in  court  all  the  time  as 
well  as  his  co-purchaser.  The  deed  filed  by  Hill  and  wife 
recites  the  fact,  that  Maury  had  purchased  the  interests  of 
the  others.  The  decree  recognizes  this  deed.  The  petition 
of  Maury  virtually  admits,  that  he  alone  is  interested ;  and 
while  the  decree  is  in  form  a  personal  decree,  yet  it  orders 
the  land  sold  to  pay  the  balance,  if  not  paid  in  thirty  days. 
It  is  very  evident,  that  forty  thousand  acres  of  land  would 
far  more  than  pay  the  debt,  which  was  a  lien  upon  it.  Under 
these  circumstances  we  do  not  think  it  was  an  error  to  the 
prejudice  of  Maury,  that  there  was  not  a  personal  decree 
against  his  co-purchasers.  Besides,  if  the  record  was  all 
here,  it  might  show,  what  seems  to  be  virtually  admitted  by 
Maury,  that  he  did  own  the  whole  land  at  that  time. 

It  is  fiirther  urged,  that  it  was  error  not  to  make  parties  to 
the  suit  those  persons,  who  had  purchased  the  interest  of 
Henry  L.  Brooke.  A  sufficient  answer  to  this  assignment 
of  error  is,  that  it  does  not  appear  that  those  persons  had  any 
interest  in  the  land  at  the  institution  of  the  suit.  The 
answer  says,  that  they  are  now,  at  the  time  of  filing  the 
answer,  interested;  but  from  all  that  appears,  they  may  have 
been  purchasers  pendente  lite. 

It  is  further  insisted,  that  the  decree  should  have  required 
the  execution  of  a  proper  deed  to  the  purchaser.  There  was 
on  file  with  the  papers  of  the  cause,  as  appears  by  the  supple- 
mental record,  a  proper  deed  executed  by  Hill  and  wife  to 
R.  H.  Maury,  which  follows  the  requirements  of  the  contract, 
except  that  it  is  made  to  Maury  alone,  of  which  he  certainly 
cannot  complain,  and  the  other  defendants  have  made  no 
complaint. 

It  is  also  insisted,  that  the  decree  ought  to  have  deducted 
from  the  purchase  the  one  thousand  acres  on  which  the  tim- 
ber was  reserved.  This  would  have  been  manifest  error 
prejudicial  to  Hill,  as  it  would  have  violated  his  contract. 

It  is  also  urged,  that  the  commissioner,  who  took  the 
account,  on  which  the  decree  was  founded,  was  not  then  a 
commissioner  or  officer  of  the  court.  The  answer  to  this  is, 
that  he  had  been  appointed  to  take  the  account,  that  it  was 
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recommitted  to  him,  and  that  he  made  no  report  except 
under  the  direction  of  the  court. 

It  is  insisted,  that  manifest  error  was  made  in  the  calcula- 
tion of  the  number  of  acres.  It  took  Maury  nine  years  to 
discover  this  manifest  error,  and  he  discovered  it  then,  only 
upon  a  private  survey,  made  by  disregarding  the  lines  or 
many  of  them,  as  run  by  Ilobson.  As  far  as  legitimately 
appears  by  the  record,  no  error  was  committed  byRobsonin 
his  calculation. 

We  see  no  error  in  either  the  decree  of  May  27,  1878,  or 
of  June  1,  1880.  They  are  respectively  affirmed  with  costs, 
and  damages,  according  to  law. 

Judges  Haymond  and  Green  Concurred. 

Decrees  Affirmed. 


yj^l  WHEELING. 

I  -il     \7'i\ 

'iL^I    Pittsburgh,  Wheeling  &  Kentucky  R.  R.  Co.  r.  Apple- 

21    172  ^     ,, 

67    679,  GATE  &    hON. 

e67    68l| 

Submitted  June  3,  ISSO—Deoided  Deeenil)er9,  1882. 
(♦Snyder,  Judok,  Absent.) 

1.  Upon  a  motion  for  a  change  of  venue  counter  affidavits  may  be 

read ;  and  if  the  court  is  satisfied  from  all  the  afflvadits  or  other 
evidence  for  and  against  the  motion,  tiiut  the  venue  ought  to  be 
changed,  it  will  in  tlie  exercise  of  its  discretion  remove  the  case, 
otherwise  it  will  not.  The  exercise  of  this  discretion  is  of 
course  reviewable  by  the  Appellate  Court,     (p.  179.) 

2.  Where  the  name  of  an  individual  appears  upon  the  stock-lwok  of 

a  corporation  as  a  stockholder,  the  presumption  is,  that  he  is 
owner  of  the  stock,  appearing  in  his  name;  and  sucli  book  is 
proper  evidence  to  go  to  the  jury  to  sliow,  that  he  was  a  sub- 
scriber to  the  capital-stock  of  the  corporation,    (p.  180.) 

3.  A   8ubscril)er   to  the  stock  of  a  corporation   can  not  escape  his 

liability  to  pay  his  subscription,  on  the  ground  that  he  did  not 
pay  the  sum  required  to  be  paid  by  the  statute  at  the  time  he 
subscribed,  (p.  183.) 

♦i'ause  submitted  before  Judge  S.  took  his  seat  on  the  bench. 
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Writ  of  error  and  supersedeas  to  a  judgment  ot  the  circuit 
court  of  the  county  of  Brooke,  rendered  on  the  20th  day  of 
March,  1879,  in  an  action  at  hiw  in  said  court  then  pending, 
wherein  the  Pittsburg,Wheeling  and  Kentucky  Raih*oad  Com- 
pany was  i)laintifF,  and  Applegate  &  Son  were  defendants, 
allowed  upon  petition  of  said  i>laintift. 

lion.  Thayer  Melvin, judge  of  the  fii'stjudicial  circuit,  ren- 
dered the  judgment  complained  of. 

The  tacts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

W.  P.  HublHird  for  plaintiff  in  error  cited  the  following 
authorities:  Code  ch.  128,  sec.  1;  7  Ind.  110;  10  Ind.  182; 
4  Cold.  214;  8  Leigh  364,  366;  Hall's  Dig.  622;  2  W.  Va. 
59;  hL  73 ;  3  Bla.  Cs.  Com.  383;  5  Otto  418 ;  26  Me.  191 ;  9 
R,  I.  513;  Code  Va.  (1860)  ch.  57,  sec.  25;  Id.  sec.  6;  29 
Conn.  148,  149;  24  Vt.  474,475;  19  N.  Y.  119;  26  Barb. 
202;  Thomp.  Stockholders  §  §  162-170;  60  Me.  468;  5 
Giel.  484;  36  Miss.  17;  6  Man.  &  G.  (46  E.  C.  L.)  81,  188; 
Thomp.  Stockholders  §  107,  note  and  ca^^es  there  cited ;  17 
Ga.  574 ;  31  Tex.  465. 

John  J.  Jacob  for  defendants  in  error  cited  the  following 
authorities :  11  W.  Ya.  727 ;  1  Greenl.  Ev.  §  485 ;  Code  Va. 
(1860)  ch.  57,  §  25 ;  1  Caine's  Cas.  86 ;  11  Johns.  98 ;  8  Serg. 
&  R.  219;  13  Serg.  &  R.  256;  14  Serg.  &  R.  434;  12  Ired. 
224;  8  Rich.  145;  21  Vt.  30;  16  Md.  422;  8  Conn.  483;  21 
Wend.  211;  12  Ga.  170;  24  Md.  563. 

Johnson,  President,  announced  the  opinion  of  the  Court  : 

In  1873,  the  plaintiff  brought  its  action  of  trespass  on  the 
case  in  assumpsit ,  in  the  circuit  court  of  Brooke  county,  against 
the  defendants.  In  the  declaration  filed  is  set  out  the  incor- 
poration of  the  company  and  the  act  ot  the  Legislature  of 
West  Virginia  incorporating  the  "Pan-Handle  Railroad  Com- 
pany," as  well  as  the  act  giving  to  the  plaintiff  all  the  rights 
of  the  said  Pan-Handle  Railroad  Company,  and  alleging, 
that  the  defendants  had  subscribed  for  ten  shares  of  the  capi- 
tal stock  of  the  said  Pan-Handle  Railroad  Company  of  the 
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par  value  of  ten  dollars  per  share  and,  that  they  paid  thereon 
one  dollar  per  share  or  ten  dollars;  that  said  Pan-Handle 
Railroad  Company  had  at  divers  times  demanded  the  pay- 
ment of  the  residue  of  said  suhscription,  which  the  de- 
fendants neglected  and  refused  to  pay;  that  the  plaintiff, 
which  had  succeeded  to  all  the  rights  and  was  subject  to  all 
the  obligations  of  said  Pan-IIandle  Railroad  Company,  had 
repeatdly  after  it  had  proceeded  with  the  construction  of 
said  railroad,  demanded  of  said  defendants  the  payment  of 
the  balance  of  said  subscription,  which  they  had  neglected 
and  refused  to  pay  to  the  plaintiff  to  the  damage  of  phiintiff 
one  thousand  dollars,  &c. 

The  defendants  appeared  and  demurred  to  the  declaration, 
which  demurrer  was  overruled;  and  they  then  pleaded  7?o;? 
assumpsit  The  plaintiff,  at  the  March  term  of  said  court, 
1879,  filed  some  nine  affidavits  as  the  foundation  for  a 
motion  for  a  change  of  venue.  The  ground  stated  in  the 
affidavits  is,  that  predjudice  existed  against  the  plaintiff  as  to 
the  subjec^t  of  the  suit  in  Brooke  county,  to  such  an  eictent, 
that  it  was  impossible  for  it  to  have  in  that  county  a  fair  and 
impartial  trial.  The  motion  for  a  change  of  venue  was  re- 
sisted by  the  defendants,  and  they  filed  some  twelve  coun- 
ter affidavits  tending  strongly  to  show%  that  there  was  no 
such  general  predjudice  in  said  county  against  plaintiff 
as  to  the  demand  in  said  action  and,  that  it  could  have 
a  fair  and  impartial  trial  of  the  issue  in  said  county. 

On  the  11th  day  of  March,  1879,  the  court  after  consider- 
ing said  motion  and  the  affidavits  in  support  thereof  together 
with  the  counter  affidavits,  overruled  the  motion  for  a  change 
of  venue,  to  which  the  plaintiff  excepted. 

On  the  20th  day  of  March,  1879,  the  issue  was  tried  by  a 
jury  and  a  verdict  rendered  for  the  defendants.  The  plain- 
tiff moved  the  court  to  set  aside  the  verdict  and  grant  it  a 
new  trial,  which  motion  the  court  overruled,  and  entered 
judgment  for  defendants  for  their  costs.  In  a  bill  of  excep- 
tions filed,  all  the  evidence  is  certified.  ,  To  the  said  judgment 
the  plaintift*  obtained  a  writ  of  error.  The  evidence  as  cer- 
tified sets  out  the  act  of  the  Legislature  of  West  Virginia 
incorporating  the  Pan-IIandle  liailroad  Company,  and  the  sev- 
eral acts  amendatory  thereto,  the  last  of  which  is  an  act  passed 
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Febniary  16,  1871,  which  changed  the  name  of  the  corpora- 
tion to  "The  Pittsburgh,  Wheeling  and  Kentucky  Railroad 
Company,"  and  among  other  things  provided,  "that  all  con- 
tracts and  liabilities  to  or  from  said  Pan-Handle  Railroad 
Company  shall  be  transferred  to  and  rest  in  the  said  Pitts- 
burgh, Wheeling  and  Kentucky  Railroad  Company,  which 
shall  succeed  to  all  the  rights  and  be  responsible  for  all  the 
obligations  of  the  Pan-IIandle  Railroad  Company/'  It  fur- 
ther provided,  that  all  suits  then  pending  on  behalf  of  the 
Pan-Handle  Railroad  Company,  might  be  prosecuted  without 
delay,  by  inserting  the  name  of  the  new  corporation  in  place 
of  the  old,  and  the  case  should  be  tried  and  decided  as  though 
no  change  had  been  made. 

The  plaintiff  introduced  in  evidence  the  minute  book  of 
the  plaintiff  and  read  therefrom  the  proceedings  of  a  stock- 
holders' meeting  held  at  Wellsburg,  March  29,  1869,  by 
which  it  appeared,  that  pursuant  to  a  notice  inserted  for  four 
successive  weeks  in  the  newspajjers  published  in  said  county 
of  Brooke,  the  meeting  wa*s  held  in  the  court  house  of 
Brooke  county.  They  proceeded  to  elect  a  president  and 
board  of  directors,  &c.  On  the  same  day  it  appeared  in  evi- 
dence, that  the  board  of  directors  had  a  meeting  and  A. 
Kuhu,  was  authorized  to  collect  one  dollar  per  share  upon 
the  capital  stock  subscribed.  It  also  appeared  from  the  pro- 
ceedings of  the  board  of  directors  at  a  meeting  held  on  the 
13th  day  of  December,  1870,  that  a  committee  was  appointed 
to  collect  the  assessment  of  ten  dollars  per  share,  remaining 
unpaid,  and  an  additional  assessment  of  ten  dollars  per  share 
was  made.  It  appeared  from  the  evidence  of  H.  G.  Lazear, 
that  he  was  an  original  subscriber  to  the  capital  stock  of  the 
company;  that  he  was  present  at  the  organization  of  the 
company  in  the  court  house  of  Brooke  county,  on  the  29th 
of  March,  1869;  that  the  stockholders  were  generally  present; 
but  could  not  say  whether  the  defendants  were  there,  sup- 
posed they  were,  but  could  not  say  positively ;  was  present  at 
the  meeting  on  December  13,  1870,  when  it  was  decided  to 
collect  the  first  call,  so  far  as  it  was  unpaid,  and  to  proceed 
and  collect  the  full  sum  of  one  dollar  per  share ;  was  ap- 
pointed agent  to  make  collections,  and  as  such  agent  col- 
lected one  dollar  per  share  from  the  defendants.     This  waa 
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shortly  after  he  was  appointed  agent.  He  told  the  defend- 
ants what  his  business  was,  and  they  paid  him  one  dollar  per 
share  amounting  to  ten  dollars.  At  that  time  the  company 
were  making  preparations  to  open  the  road.  He  called  on 
none  except  stockholders.  They  were  mentioned  to  him  as 
being  stockholders,  and  they  did  not  deny  it ;  was  present  at 
a  meeting  in  Wellsburg,  in  the  court  house,  after  the  organi- 
zation oi  the  Pittsburgh,  Wheeling  and  Kentucky  Railroad 
Company,  when  the  aftairs  of  tlie  company  were  under 
discussion ;  it  was  a  kind  of  indignation  meeting.  Joseph 
Applegate  was  present  and  took  an  active  part.  The  object 
of  the  meeting  was  to  denounce  the  course  pursued  by  the 
officers  of  the  company.  "Those  in  the  meeting  were  rather 
going  for  the  president,  Mr.  Lewis  Applegate."  He  thinks 
this  was  in  1874,  "some  time  after  the  road  was  broken  down." 
Joseph  H.  Pendleton  testified,  that  some  time  subsequent 
to  or  about  the  time  of  the  organization  of  the  company,  the 
original  subscription  papers  in  some  way  disappeared,  and 
the  company  and  the  counsel  for  the  company,  have  sought 
to  find  them  but  have  not  been  able  to  do  so.  But  they  had 
a  memoranda  of  the  amounts  taken  on  the  books  of  the  com- 
pany. "  The  papers  I  say  were  but  the  original  subscription 
lists,  and  I  have  seen  them,  and  I  have  seen  a  subscription 
list  with  the  name  of  Applegate  &  Son  on.  I  can't  say 
whether  the  names  on  these  lists  were  copied  on  to  other 
papers.  I  saw  a  book  at  the  trial  of  Samuel  George,  Avith  a 
list  in  it;  never  said  I  saw  a  list;  I  said  I  saw  the  subscrip- 
tion papers;  I  can  say,  that  the  paper  on  which  I  saw  the 
name  of  Applegate  &  Son,  was  the  original  subscription 
paper,  and  the  name  of  W.  C.  Barclay  was  on  it  for  the  same 
amount.  I  don't  know,  that  Applegate  &  Son's  name  was 
on  original  subscription  as  I  don't  know  his  signature.  I 
don't  know  anything  about  copied  papers;  never  heard  about 
copied  papers  until  the  other  trial  in  court.  I  speak  from 
original  signatures."  He  further  said,  that  "  On  the  morn- 
ing of  the  stockholders'  meeting  to  organize,  I  assisted  Mr. 
Kuhn  to  make  out  a  list  of  subscribers,  from  which  this  little 
book  was  copied,  and  then  the  whole  subscription  list  was 
copied.  *  *  *  Couldn't  say  whether  they  were  written 
down  just  as  they  were  called  off  or  arranged  alphabetically. 
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I  called  some  of  them  from  the  original  subscription  papers. 
There  might  have  been  a  part  written  in  that  book  before 
I  began."  Mr.  Lewis  Applegate  testified :  "  I  wasn't  presi- 
dent then,  but  the  subscription  papers  were  left  here  by  the 
direction  of  the  secretary,  and  whatever  became  of  them  I 
never  could  know.  I  tound  the  subscriptions  all  entered  on 
a  little  book,  when  I  came  in;  the  names  and  amounts.  I 
searched  for  the  subscription  papers.  There  was  a  search 
made  in  all  the  papers  of  the  railroad  company,  but  they 
couldn't  be  found.  There  have  been  a  good  many  enquiries 
after  the  papers.  Nobody  could  tell  where  they  went  after 
the  road  got  into  operation." 

Mr.  J.  H.  Pendleton  being  recalled,  testified :  "The  time 
I  saw  the  papers  in  the  possession  of  Mr.  Kuhn,  was  on  the 
morning  of  the  meeting  for  organization.  The  last  time  I 
remember  seeing  them  in  his  possession,  was  when  the  list 
was  made  out  in  a  little  book.  I  can't  say  I  didn't  see  them 
afterwards,  but  I  have  no  recollection  of  so  doing."  After 
other  testimony  was  introduced,  J.  H.  Pendleton  was  again 
recalled  and  was  handed  a  book  and  asked  what  it  was? 
He  replied :  "This  is  a  book  that  I  received  from  Mr.  Lewis 
Applegate,  the  j)resident  of  the  company,  purporting  to  con- 
tain a  list  of  the  stockholders  of  the  P.  W.  &  Ky.  R.  R.  Co. 
It  is  a  list  of  the  stockholders,  with  the  amounts  of  stock. 
It  belongs  to  the  company."  Plaintiff  thereupon  offered  the 
book  in  evidence,  to  which  the  defendants  objected  and  the 
court  sustained  the  objection  and  refused  to  admit  the  book 
in  evidence,  to  which  action  of  the  court  the  plaintiff 
excepted. 

C.  D.  Hubbard  testified,  that  he  was  then  president  of  the 
company  and  had  been  a  director  since  1872.  Did  not  know 
positively  at  w^hat  time  a  regular  set  of  books  were  opened 
by  the  company,  except  from  the  books  themselves.  Did 
not  keep  the  books.  Book  shown  witness  he  said  was  the 
ledger  of  the  company;  it  contains  the  stock  accounts  of  the 
stockholders,  "or  what  he  claimed  to  be  such."  "There  is  no 
other  book,  to  my  knowledge,  containing  such  account.  The 
first  entry  in  the  book  is  dated  May  31, 1872.  Curran  Men- 
del was  tiien  secretary.  Jas.  Campbell  succeeded  him  July 
18, 1872.     This  book  has  been  by  the  corporation  regarded 
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and  acted  on  as  the  ledger  of  the  company.  It  is  in  the 
handwriting  of  James  Campbell."  Thereupon  plaintifl 
oftered  the  said  ledger  in  evidence,  to  whic^h  the  defendants 
objected  and  the  court  sustained  the  objection  and  refused  to 
allow  the  said  book  to  go  in.  evidence,  whereupon  the  plain- 
tiff again  excepted, 

Plaintiff  then  ottered  the  account  of  the  said  Applegate  & 
Son,  as  stockholders  in  the  plaintift's  company^  as  such 
account  appeared  in  such  ledger,  to  the  admission  of  which 
the  defendants  objected,  and  the  court  sustained  the  objection 
and  refused  to  permit  the  said  account  to  go  in  evidence, 
and  the  plaintift  agaiu  excepted. 

The  plaintiff*  then  proved,  that  a  notice  had  been  duly  pub- 
lished, that  at  a  certain  time  books  for  receiving  subscriiv 
tion  to  the  capital  stock  of  the  Pan-IIandl^  Railroad  Com- 
pany had  been  opened,  and  that  afterwards,  at  a  meeting  of 
the  stockholders  held  as  aforesaid  on  the  29th  day  of  March, 
1869,  a  majority  of  the  commissioners  stated,  that  twenty 
thousand  dollars  or  more  of  stock  had  ])een  subscribed,  and 
submitted  a  list  of  the  persons,  who  .  had  subscribed  stock, 
whifch  was  publicly  read.  It  a{)pear8  by  the  charter  of  the 
Pan-Handle  Railroad  Company  that  they  could  not  organize 
until  at  least  twenty  thousand  dollars  had  been  subscribed. 
To  the  introduction  of  which  evidence,  the  defendants  ob- 
jected, and  the  court  sustained  the  objection  and  refiised 
to  permit  the  same  to  go  to  the  jury ;  and  the  plaintiff'  again 
excepted.  After  the  evidence  had  all  been  introduced  by 
the  plaintiff',  the  defendants  moved. to  exclude  the  plain- 
titty's  evidence  on  the  following  grounds :  First,  that  there 
was  no  such  public  notice  of  the  opening  of  the  subscrip- 
tion books  as  is  required  by  .  the  statute.  Second,  that 
there  is  no  proof  that  the  ten  dollars  per  share  required 
by  the  statute  to  be  paid  at  the  time  of  the  subscription,  was 
in  fact  paid,  hut  on  the  contrary  there  is  proof  in  the  record 
that  it  was  not  paid.  Third,  there  is  no  proof  that  the 
twenty  tliousand  dollars  of  capital  stock,  as  required  by  the 
sfecond  section  of  the  Act  of  July  15,  1868,  was  subscribed 
before  the  company  was  organized.  Fourth,  that  there  waa 
no  proof  of  the  incorporation  of  the  company.  And  the 
court  sustained  the  motion  and  excluded  the  evidence,  and 
the  plaintiff*  again  excepted. 
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The  first  error  assigned  is,  that  the  court  refused  to  change 
the  venue,  and  counsel  for  plaintiff' in  error  insists,  that  upon 
the  motion  to  change  the  venue,  counter  affidavits  were  not 
admissible.  That  if  the  plaintift  by  its  own  affidavits 
showed  ground  for  such  change,  it  was  the  duty  of  the  court 
to  order  the  change  without  reading  affidavits  in  opposition 
to  the  tnotion. 

Sec.  1  of  chap.  128  of  the  Code  provides,  that  "on  motion 
of  any  party  to  a  suit  in  a  circuit  court,  the  said  court  may 
for  good  cause  shotrn  order  it  to  be  removed  to  any  other  cir- 
cuit Court."  There  must  then  exist  good  cause  for  such 
removal,  and  such  cause  must  be  shown  to  the  satisfaction  of 
the  court.  The  court  exercises  a  discretion  in  this,  as  it  does 
on  the  motion  for  a  continuance  of  the  cause.  It  good  cause 
is  not  shown,  then  the  court  will  not  remove  the  case.  And 
in  ascertaining  whether,  there  was  such  good  cause,  it  seems 
to  us,  that  it  would  be  strange  indeed  it  the  other  side  were 
not  allowed  to  show,  that  no  suc^h  cause  existed.  The  party 
making  the  motion  might  file  his  own  affidavit,  and  in 
it  show  the  best  of  reasons  why  the  venue  should  be  changed, 
and  according  to  the  position  here  assumed  by  counsel  for 
plaintiflT  in  error  the  court  could  not  read  in  opposition  to 
the' motion  affidavit  that  would  clearly  show,  that  there  was 
absolutely  no  such  reason  as  appeared  in  the  affidavit,  and 
the  court  would  be  bound  to  remove  the  cause  at  the  mere 
caprice  of  one  of  the  parties  to  the  great  inconvenience  and 
expense  of  the  other.  Counter  affidavits  may  be  filed,  and 
where  the  court  has  read  all  the  affidavits  pro  and  con,  if  it 
is  satisfied  that  good  cause  for  such  removal  has  been  shown, 
it  ought  to  order  a  removal  of  the  case ;  but  not  otherwise. 

Upon  a  motion  for  a  continuance  this  Court  has  held,  that 
affidavits  in  opposition  thereto  may  be  read.  State  v.  Bet- 
snll  11  W.  Va.  727.  But  it  is  also  insisted,  that  if  all  the 
affidaWts  filed  in  this  case  for  and  against  the  motion  were 
read,  the  motion  ought  to  have  prevailed.  We  have  read  all 
the  affidavits,  and  we  do  not  think  good  grounds  were  shown 
for  a  change  of  venue  in  this  case.  The  court  properly  over- 
ruled the  motion.  The  next  error  assigned  is,  the  refusal  to 
admit  in  evidence  the  book  produced  by  the  witness,  Pen- 
dleton, purporting  to  contain  a  list  of  the  stockholders  ot 
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the  corporation.  It  was  proved,  that  this  was  one  of  the 
books  of  the  company,  as  it  was  also  proved,  that  the  ledger 
was  one  of  the  books  of  the  company  but,  that  the  first  entry 
was  made  in  the  ledger  on  the  Slst  day  of  May,  1872,  more 
than  three  years  after  the  oganization  of  the  company. 

Section  25  of  chapter  67  ot  the  Code  of  1860,  which  is  re- 
ferred to  by  and  made  a  part  of  the  charter  of  the  com- 
pany, provides,  that  "A  person  in  whose  name  shares  of 
stock  stand  on  the  books  of  the  company,  shall  be  deemed  the 
owner  thereof  as  it  regards  the  company."  And  section  26 
of  the  same  chapter  provides,  that  "  The  president  and  direc- 
tors shall  issue  to  each  person  appearing  on  the  books  of  the 
company  as  owner  of  any  shares  of  stock  fully  paid  on,  a 
certificate  for  such  shares  under  the  seal  of  the  company, 
signed  by  the  president,  and  countersigned  by  the  secretary 
or  cashier." 

In  Tumbull  v.  Payson^  5  Otto  421  it  was  held,  that  "where 
the  name  of  an  individual  appears  on  the  stock  book  of  a  cor- 
poration as  a  stockholder,  the  prima  facie  presumption  is, 
that  he  is  the  owner  of  the  stock  in  a  case  where  there  is 
nothing  to  refute  that  presumption ;  and  in  an  action  against 
him  as  a«tockholder  the  burden  of  proving  that  he  is  not  a  stock- 
holder or  of  rebutting  that  presumption,  is  cast  upon  the  de- 
fendant. A  number  of  authorities  are  cited  by  Mr.  Justice 
Clifford  to  sustain  this  position.  The  book  and  ledger  should 
have  been  permitted  to  go  in  evidence  as  tending  to  show, 
that  the  defendants  had  subscribed  for  stock  and  that  they 
were  stockholders.  The  presumption  that  would  be  thus 
raised,  of  course  might  be  rebutted  by  them,  if  in  their  power 
to  do  so.  As  to  the  refusal  of  the  court  to  admit  the  decla- 
ration of  the  commissioners  at  the  meeting  called  for  the 
organization  of  the  company,  that  a  majority  of  them  stated 
that  the  necessary  twenty  thousand  dollars  of  stock  had  been 
subscribed,  the  court  did  not  err  in  excluding  it,  because  in 
an  action  of  this  kind  the  evidence  was  wholly  irrelevant. 
Such  evidence,  as  well  as  any  evidence  tending  to  show,  that 
the  company  was  not  legally  organized,  would  be  both  rele- 
vant and  material,  in  a  quo  toarranto  proceeding  to  annul  the 
charter;  but  such  evidence  is  neither  relevant  nor  material 
in  an  action  by  the  company  against  a  subscriber  of  stock  to 
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require  him  to  pay  such  subscription.  5  Litt.  45;  9  B. 
Monroe  71 ;  Wight  v.  Shelby  Railroad  Co.^  16  B.  Mon.  7. 

Did  the  court  err  in  excluding  the  evidence  from  the  jury? 
This  involes  the  question  whether  or  not  the  jury,  on  the 
evidence  before  them,  would  have  been  warranted  in  finding 
tor  the  plaintiff?  The  grounds  for  excluding  the  evidence 
were  first,  that  there  was  no  such  public  notice  of  the  open- 
ing of  subscription  books  as  is  required  by  the  statute.  Sec- 
ond, That  there  w^as  no  proof  that  twenty  thousand  dollars  of 
the  capital  stock  was  subscribed.  There  Ib  nothing  in  either 
of  these  grounds,  upon  which  a  stockholder  in  a  contest  as 
to  whether  he  should  pay  his  subscription  or  not,  could  rely. 
These  are  grounds  that  aflfect  the  public,  and  the  public  only, 
in  a  proper  proceeding,  could  urge  them.  Third,  That  there 
was  no  proof  of  the  incorporation.  It  is  strange  that  this 
point  should  have  been  made  in  the  face  ot  the  charter,  which 
is  in  the  bill  of  exceptions.  Fourth,  That  there  is  no  proof, 
that  the  two  dollars  per  share  required  to  be  paid  at  the  time 
of  the  subscription  was  paid ;  but  the  record  affirmatively 
shows,  that  it  was  not  paid. 

It  is  insisted,  that  where  the  statute  requires  a  part  of  the 
subscription  to  be  paid  down  at  the  time,  and  this  is  not 
done,  the  corporation  cannot  recover  the  amount  of  such 
subscription  from  the  person  so  subscribing,  and  a  number 
of  authorities  are  cited,  which  fully  sustain  the  position. 
Union  Tump.  Go.  v.  Jenkins^  1  Caine's  Cas.  881 ;  Highland  T. 
Go.  V.  McKean,  11  Johns.  98;  Hibeniia  T.  Co.  v.  Henderson^ 
8  S.  4  E.  219;  Ogle  v.  Sommerset  T.  Co.,  13  S.  &  R.  266; 
Ldghty  v.  Susquehanna  Co.,  14  S.  k  R.  484;  McBea  v.  Russell, 
12  Ired.  224;  Greenville  R.  Co.  v.  Woodsides,  6  Rich.  146; 
Vermont  C.  R.  R.  v.  Clayes,  21  Vt.  80;  Maltby  v.  N.  W.  Va. 
R.  R,  16  Md.  422;  Starr  v,  Scott,  8  Conn.  488;  Crocker  v. 
Craim,  21  Wend.  211;  Napier  v.  Poe,  12  Ga.  170;  Taggartv. 
Western  R.  R.  Co.,  2i  Md.  568. 

The  theory  upon  which  it  is  held,  that  the  company  can- 
not recover  from  the  subscribers  in  such  cases  is,  that  the 
cash  payment  not  having  been  made,  the  subscription  is 
void;  that  it  is  a  nudum  pactum;  that  there  is  no  mutuality, 
because  it  is  claimed,  that  the  company  would  not  be  bound 
to  deliver  the  certificate  of  stock  on  a  subsequent  tender  of 
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the  money.  But  the  cases  iu  our  opinion  have  no  solid 
foundation  on  which  to  rest.  It  is  for  the  benefit  of  the  pub- 
lic, that  the  statute  requires  the  cash-payment  to  be  made; 
it  is  required  to  insure  good  faith  and  to  avoid  shams  in 
those  enterprises  that  so  vitally  affect  the  public.  But,  as 
between  the  corporation  and  the  subscribers  to  the  stock,  the 
contract  is  made  at  the  time  of  the  subscription,  and  this  is  a 
sufficient  consideration  to  support  the  contract.  As  is  well 
said  by  Mr.  Thompson,  in  his  work  on  "  Liability  of  Stock- 
holders "  section  107 :  "  A  subscription  will  operate  just  as 
effectively  to  deceive  the  public  into  subscribing  for  other 
shares  or  giving  credit  to  the  corporation,  whether  the  statu- 
tory earnest-money  is  paid  or  not.  *  *  *  And  it  seems 
now  firmly  settled,  that  a  person  cannot  discharge  himself  of 
the  responsibilities  of  a  stockholder,  by  showing  tliat  he 
never  paid  the  deposit  or  first  installment  required  of  every 
subscriber.  By  the  articles  of  iussociation,  the  deed  of  settle- 
ment or  the  general  law,  a  person  will  not  be  thus  permitted 
to  take  advantage  of  his  own  default,  to  the  prejudice  of 
others."  This  position  is  well  sustained  by  authority;  and  it 
will  be  seen,  that  the  New  York  courts  have  changed  their 
rulings  on  this  subject.  Cheskj/  v.  Pierce^  32  X.  II.  402; 
Piscataqiia  Ferry  Co,  v.  Jones^  39  X.  H.  491 ;  Beach  v.  Smith, 
28  Barb.  2oi;  Black  liiver,  ^f-c,  v.  Clarke,  25  X.  Y.  208; 
Haywood  Plank  Road  Co.  v.  Bryan,  6  Jones  L.  82;  Hall  v. 
Selrm,  ^c,  6  Ala.  741;  Smith  v.  Plank  Road  G).,  30  Ala.  650; 
Thorp  v.  Woodhull,  1  Sandf.  Ch.  411;  Wight  y.  Shelby  R.  Co., 
16  B.  Mon.  4;  Mitchell  v.  The  Rome  Railroad,  17  Ga.  574; 
Blair  v.  Rutherford,  31  Texas  465. 

It  seems  to  me  to  hold,  that  the  stockholder  is  exempt 
from  liability  because  he  received  indulgence  from  the  cor- 
poration; is  to  permit  him  to  take  advantage  of  his  own 
wrong.  He  has,  by  his  subscription,  induced  others  to  take 
stock  and  then,  when  the  road  is  built  and  in  oi)eration  and 
he  thinks  it  is  not  a  good  investment,  he  will  take  the  advan- 
tage of  the  road,  which  others  built  and  which  he  encouraged 
them  to  build  by  subscribing  to  the  enterprise  himself,  and 
escaped  all  obligations  by  pleading  his  own  default.  This 
would  permit  him  to  do  the  very  thing  as  an  individual,  that 
the  law  requiring  the  cash  payment  to  be  made  at  the  time 
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of  the  subscription  which  was  enacted  for  the  public  good, 
waa  designed  to  prevent.  Both  reason  and  the  better  author- 
ities, are  in  favor  of  the  rule  we  here  adopt;  that  a  sub- 
scriber to  stock  of  a  corporation,  cannot  escape  his  liability 
to  pay  his  subscription  on  the  ground,  that  he  did  not  pay 
the  required  sum  at  the  time  he  subscribed. 

It  wae  shown,  by  the  evidence,  and  it  is  uncontradicted, 
that  these  defendants  upon  being  approached  for  a  payment 
on  their  stock,  for  which  it  was  alleged  they  had  subscribed, 
paid  without  question  thereon  the  amount  at  that  time 
called,  to-wit  t^n  dollars  or  one  dollar  per  share.  With  this 
evidence,  if  the  jury  had  been  permitted  to  pass  upon  it,  and 
had  found  for  the  plaintiff  the  whole  unpaid  balance  of  the 
alleged  subscription,  on  well  established  principles,  we  cer- 
tainly would  not  have  disturbed  the  verdict.  The  court 
erred  in  excluding  the  evidence. 

The  judgment  of  the  circuit  court  is  reversed  with  costs 
to  the  plaintiff  in  error;  and  the  verdict  of  the  jury  is  set 
aside  and  a  new  trial  is  granted;  and  this  case  is  remand- 
ed tor  a  new  trial  to  be  had  thereon  according  to  the  princi- 
ples of  this  opinion,  and  further  according  to  law. 

Judges  Haymond  and  Green  Concurred. 


Judgment  Reversed.     Case  Remanded. 


WHEELING. 

Lyttlb  and  Sutton,  Guardian,  y.  Cozad  et  al. 

Submitted  January  25,  1881~Declded  December  9,  1882. 

(♦Snyder,  Judge,  Absent.) 

1.  A  court  of  equity  has  jurisdiction  to  grant  relief  on  a  lost  bond, 

but  it  generally  requires  an  affidavit  of  the  loss  of  the  bond  to 
accompany  the  bill.  If  the  plaintiff  fails  to  file  such  an  afTlda- 
rit,  it  may  be  supplied  by  filing  it  at  any  time  before  the  hear- 
ing; and  if  this  be  done,  the  relief  will  be  granted,  if  the  proofs 
in  the  case  establish  the  loss  of  the  bond. 

2.  The  relief  will  be  granted  in  such  a  case,  though  it  be  proven,  that 
^Ctuae  submitted  before  Judge  S.  took  his  seat  upou  (he  bench^ 
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after  the  institution  of  the  suit,  hut  hefore  the  hearing  of  the 
case,  the  lost  hond  was  found,  provided  the  plaintiff  had  used 
diligence  to  find  it  before  the  suit  was  brought ;  and  especially 
when  the  loss  of  it  arose  from  its  having  been  improperly  in 
the  possession  of  one  of  the  obligors. 

3.  When  a  court  of  equity  has  jurisdiction  of  the  case  independently 

of  the  loss  of  the  bond,  no  affidavit  need  be  filed  of  its  loss. 

4.  A  bond  of  a  special  commissioner  to  make  a  sale  in  a  chancery 

cause  is  delivered  by  the  commissioner  to  the  clerk  of  the  court, 
and  on  its  face  it  appears  to  be  a  complete  and  perfect  bond, 
which  was  executed  by  the  sureties  upon  the  condition  that  it 
should  not  be  delivered  to  the  clerk,  till  it  was  also  executed  by 
another  person  as  surety,  and  when  the  clerk  received  the  bond 
he  was  not  informed  of  any  such  condition  or  of  its  being  in 
any  way  conditioned.    Held  : 

This  is  a  valid  lK>nd ;  and  the  sureties  cannot  set  up  as  a  de- 
fense, when  sued  on  it,  this  condition. 

5.  It  is  not  necessary  to  the  validity  of  such  a  bond,  that  it  should 

be  either  acknowledged  or  proven  before  the  clerk. 

6.  Such  a  bond  must,  as  to  the  sufficiency  of  the  sureties,  be  approved 

by  the  clerk,  but  in  order  to  make  the  bond  valid,  he  need  not 
endorse  his  approval  upon  it.  This  approval  is  sufficiently 
shown  by  the  fact,  that  the  lK)nd  had  been  properly  filed  away 
by  the  clerk,  and  by  the  commissioner  of  sale  proceeding  to  col- 
lect the  money,  which  the  giving  of  such  bond  authorized  him 
to  collect. 

7.  If  a  creditor  agrees  to  give  further  time  to  his  debtor  on  his  giving 

a  new  bond  w^ith  security,  and  he  does  give  such  new  bond,  but 
the  name  of  the  surety  on  it  is  a  forgery,  the  creditor  may  sue 
the  principal  and  his  sureties  at  once  on  the  old  bond,  and  there- 
fore they  are  not  released  by  such  an  arrangement  attempted  to 
be  made  without  his  knowledge. 

Appeal  from  and  supersedeas  to  a  decree  of  the  circuit  court 
of  the  county  of  Lewis,  rendered  on  the  6th  day  of  March, 
1878,  in  a  cause  in  said  court  then  pending,  wherein  John 
S.Lyttle  and  John  Sutton, guardian  of  William  Sutton,  were 
plaintiffs,  and  George  Cozad  and  others  were  defendants, 
allowed  upon  the  petition  of  said  Cozad. 

Hon.  John  Brannon,  judge  of  the  sixth  judicial  circuit,  ren- 
dered the  decree  appealed  from. 

Green,  Judge,  ftirnishes  the  following  etatement  of  the 
case; 
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John  S.  Lyttle  and  John  Sutton,  guardian  of  William 
Sutton,  instituted  their  suit  in  chancery  in  the  circuit  court 
of  Lewis  county,  against  George  Cozad,  Jonathan  M.  Ben- 
nett, John  C.  Jackson,  Washington  A.  Bott,  John  C. 
Marsh  and  George  Cozad,  and  at  January  rules  1874,  filed 
their  bill.  In  it  they  allege,  that  in  the  suit  in  said  court  of 
Nathan  Beger  v.  John  S.  Lyttle  et  al.^  a  decree  was  rendered 
May  9,  1870,  directing  a  sale  of  one  hundred  and  ten  acres  of 
land,  the  property  of  John  S.  Lyttle,  and  aj^pointing  George 
Cozad  commissioner  of  sale ;  that  on  July  5,  1870,  he  sold 
said  land  and  Washington  A.  Bott  purchased  it  for  one  thou- 
sand three  hundred  and  eighty-five  dollars,  and  executed  for 
the  purchase-money  three  bonds,  of  four  hundred  and  sixty- 
one  dollars  and  sjxty-six  and  two  thirds  cents  each  to  said 
Cozad  as  commissioner,  with  said  John  C.  Marsh  his  surety, 
dated  July  5, 1870,  payable  in  six,  twelve  and  eighteen  months 
after  date  with  interest  from  date;  that  the  sale  was  con- 
firmed by  the  court  the  next  day,  and  that  the  decree  con- 
firming said  sale  directed  that  the  said  George  Cozad,  com- 
missioner, as  soon  as  he  should  execute  before  the  clerk  of 
said  court,  to  be  filed  with  the  papers  of  the  cause,  a  bond 
with  good  security  in  the  penalty  of  two  thousand  eight  hun- 
dred dollars  to  be  approved  by  said  clerk  and  conditioned 
according  to  law,  should  withdraw  said  bonds  and  collect  the 
same,  and  after  allowing  him  thirty-six  dollars  and  seventy 
cents  as  commissioner  and  the  printer's  fees  of  fifteen  dollars, 
it  further  directed,  that  the  balance,  after  paying  the  costs  of 
suit  and  the  amount  due  the  plaintiff  in  said  suit,  Nathan 
Reger,  should  be  paid  to  said  John  S.  Lyttle,  and  ordered 
him  to  make  a  deed  to  the  purchaser,  W.  A.  Bott,  Copies 
of  these  decrees  were  filed  with  the  bill. 

On  October  7, 1870,  George  Cozad  with  said  Jonathan  M. 
Bennett  and  John  C.  Jackson,  his  sureties,  executed  the  bond 
required  by  said  decree,  which  was  approved  and  accepted 
by  said  clerk  and  was  filed  among  the  papers  of  said  cause. 
The  bill  alleges  the  loss  or  destruction  of  said  papers  and 
bond.  A  deed  was  executed  by  the  commissioner  to  the 
purchaser  filed  with  the  bill,  which  recites  the  bonds  execu- 
ted to  the  commissioner ;  a  lien  being  reserved  for  their  pay- 
ment.   The  bill  alleges,  that  the  commissioner  Cozad,  did 
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withdraw  and  collect  these  bonds,  and  did  pay  the  plaintiff, 
Reger,  his  debt  and  the  costs  of  the  suit  as  required  by  said 
decree,  but  after  deducting  his  commissions,  thirty-six  dollars 
and  seventy  cents  and  said  printer's  costs,  fifteen  dollars, 
there  still  remained  in  his  hands  as  commissioner  a  large 
amount,  which  by  the  said  decree,  he  was  directed  to  pay  to 
John  S.  Lyttle,  the .  plaintiff.  Yet  he  never  paid  him  any 
part  of  said  balance,  except  ninety  dollars  which  was  paid 
February  20,  1872.  The  plaintiff,  Lyttle,  then  states  that  this 
balance  is,  according  to  the  amounts  stated  in  the  bill,  about 
six  hundred  and  thirty-one  dollars  as  of  the  date  of  the  sale, 
which  has  never  been  paid  to  him.  The  bill  further  states, 
that  Jonathan  M.  Bennett  claims  that  he  signed  and  sealed 
said  bond  with  the  understanding  and  condition,  that  it 
should  be  binding  on  him  only  in  the  event  one  George  Law- 
son  should  become  a  co-obligor  therein;  and  the  bond  not 
having  been  signed  by  him,  it  was  not  completed  and  is 
therefore  not  binding  on  the  said  defendant.  But  the  plain- 
tiffs claim,, that  it  was  executed  and  was  delivered  to  a  pub- 
lic officer,  the  clerk,  without  such  condition,  and  that  it  is 
binding  on  Bennett. 

The  plaintiffs  also  charge,  that  there  was  placed  in  the 
hands  of  Jonathan  M.  Bennett,  by  said  George  Cozad,  or  by 
others  in  his  behalf,  a  sum  of  money  amply  sufficient  to  pay 
the  full  amount  due  to  the  said  John  S.  Lyttle  under  said 
decree,  which  money  was  derived  from  the  sale  qf  property 
own,ed  by  said  Cozad  and  was  placed  in  the  hands  of  said 
Bennett  for  the  exi)russ  purpose  ot  paying  off  the  money  so 
decreed  to  be  paid  to  said  Lyttle  ;  and  that  this  money  is  yet 
in  the  hands  of  said  Bennett,  and  the  plaintiflfe  claim,  that 
this  is  a  trust  fund  in  the  hands  of  said  Bennett,  which  this 
Court  should  order  to  bo  applied  to  the  payment  of  said  debt 
due  the  plaintiff  John  S.  Lyttle. 

The  obligors  in  the  said  bonds  given  for  the ,  sale  of  said 
land,  Bott  and  his  surety  Marsh,  are  made  defendants  be- 
cause if  the  court  should  hold  as  claimed  by  Bennett,  that 
the  official  bond  given  by  said  Commissioner  Cozad  is  invalid, 
then  the  payment  of  said  bonds  to  him  was  unauthorized.  And 
the  plaintiffs  claim  they  are  still  liable  on  these  bonds  as  well  as 
the  land  on  this  vendor's  lien.     The  plaintiff  John  L.  Lyttle, 
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the  bill  states,  has  assigned  his  right  to  said  money  to  this 
co-plaintift"  John  Sutton,  as  guardian  of  William  Suttoi^ 
The  bill  prays  a  decree  against  these  sureties,  Bennett  and 
Jackson,  on  their  official  bond  of  Commissioner  Cozad ;  or 
if  this  bond  be  not  binding,  tlien  that  the  tract  of  land 
bought  by  said  Bott  be  declared  liable  for  said  claim  and  be 
subjected  to.  pay  the  same,  and,  tliat  said  Bott  and  his  surety 
Marsh,  be  held  personally  liable  therefor;  that  said  bond  in 
the  hands  of  Bennett  may  be  acted  upon  and  applied  and 
disposed  of  according  to  equity ;  that  the  plaintiffs'  rights 
may  be  settled  aixd  the  liabilities  fixed  between  all  parties, 
and  that  all  parties. may  ^have  relief  according  to  equity. 
And  the  bill  further  prays  for  general  relief 

John  M.  Bennett  filed  his  answer,  in  which  he  admits  the 
facts  stated  in  the  bill  in  reference  to  the  proceedings  in  said 
suit  of  Rege:r  v.  Lyttleyhut  denies  that  he  executed  a  bond,  as 
security  of  said  commissioner,  and  as  co-security  with  John 
C.  Jackson  for  the  faithful  performance  of  his  duties,  by  said 
Cozad  commissioner.  He  says  this  bond  w^as  brought  to  his 
office  in  Weston,  by  George  Cozad,  who  told  him  that 
George  Lawson  and  John  C.  Jacksoii  would  sign  it,  and 
Bennett  signed  his  name  wdth  the  understanding  and  agree- 
ment, that  when  Lawson  came  to  town  and  ;  signed  it,  that 
the  securities  would  acknowledge  the  bond  before  the  clerk 
at  his  office.  Lawson  did  not  execute  the  bond  and  Bennett 
insists  that  it  is  not  binding  upon  him.  He  believes,  ihat 
when  he  signed  the  bond  it  was  entirely  blank. 

The  answer  alleges,  that  he  Bennett,  and  not  Cozad,  paid 
Reger  his  money.  He  paid  it,,  because  he  had  in  the  first 
instance  received  this  claim  of  Reger  to  collect  as  his  counsel. 
He  insists,  that  Cozad  paid  to  the  plaintiff',  John  S.  Lyttle, 
the  entire  balance  of  his  claim  and  took  his  receipt  therefor, 
and  afterwards  Cozad  borrowed  said  balance,  amounting  to 
about  three  hundred  and  fifty  dollars  of  hini  and  gave  him 
his  note  therefor,  bearing  ten  percent,  interest,,  with  John 
C.  Jackson  as  his  surety,  which  note  by  the  assignment  of 
the  plaintiff*  Lyttle,  the  co-plaintiff'  Sutton  now^  has.  He 
denies,  that  either  Cozad  or  any  person  for  him  ever  placed 
any  money  in  his  hands  to  pay  on  this  decree,  and,  that  he 
has  no  such  money  in  his  hands,  for  the  decree  was  regarded 
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as  having  been  entirely  satisfied.  He  says,  that  he  bought  of 
George  Cozad's  wife  one  hundred  and  eleven  acres  of  land 
in  Upshur  county,  for  which  he  paid  two  hundred  and  fifty 
dollars  in  cash,  and  that  three  hundred  and  fifty  dollars  re- 
mained in  his  hands,  of  the  purchase-money,  to  pay  off  said 
note  given  by  Cozad  and  Jackson  to  Lyttle,  for  the  three 
hundred  and  fifty  dollars  borrowed,  which  was  to  be  done 
when  the  note  was  delivered  to  Cozad  and  his  wife,  but  not 
otherwise.  This  money  was  her  sole  and  separate  property 
arising  from  the  sale  of  her  land  inherited  by  her  from  her 
father,  and  if  this  note  was  not  delivered  to  Cozad  or  his 
Mdfe,  then  this  balance  of  the  purchase-mojiey  was  to  be 
paid  to  her,  and  she  being  now  dead,  it  now  belongs  to  her 
children,  who  must  be  made  parties,  before  the  court  can 
assume  jurisdiction  over  this  money.  He  also  denies,  that 
the  papers  were  lost,  and  as  no  affidavit  of  loss  has  been  filed 
with  the  bill,  no  jurisdiction  can  attach  on  that  account;  he 
insists  that  the  jurisdiction  in  this  case  does  not  belong  to  a 
court  of  equity,  but  to  a  common  law  court,  and  on  this 
ground  he  demurrs  to  the  bill.  This  answer  was  filed 
March,  1874. 

John  C.  Jackson,  at  the  same  time  filed  his  answer.  He 
says,  that  he  signed  this  bond  subsequently  to  Bennett,  and 
without  any  idea  that  any  sort  of  conditions  were  attached  to 
it  when  he  signed  it.  He  says,  that  the  papers  in  this  cause 
of  Beger  v.  Lyttle,  were  found  in  the  office  of  Cozad  some 
time  after  the  institution  of  this  suit;  that  this  one  hundred 
and  eleven  acres  of  land  in  Upshur  county,  named  in  his 
answer,  were  sold  to  Bennett  by  Cozad  and  his  vvdfe,  and  six 
hundred  dollars  of  the  purchase-money  was  left  in  Bennett's 
hands  to  pay  the  plaintiffs'  debts  and,  that  it  should  be  so 
applied;  that  his,  Jackson's  name,  was  forged  by  Cozad  to 
the  bond  of  three  hundred  and  fifty  dollars  given  to  Sutton, 
and  being  indicted  therefor,  he  has  fled  the  State,  and  said 
bond  is  now  in  the  hands  of  the  commonwealth's  attorney  as  evi- 
dence, and  cannot  be  delivered  up  to  Cozad  or  his  wife ;  that 
the  condition  on  which  this  three  hundred  and  fifty  dollars 
was  to  be  paid  over  by  Bennett  should  be  considered  void. 
He  insists,  that  as  this  money  is  in  Bennett's  hands,  he  is 
liable  therefor  as  principal;  and  if  there   was  a  sufficient 
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amount  in  his  hands  to  pay  the  whole  of  the  plaintiffs'  de- 
mand, that  he  should  he  decreed  to  pay  all  the  costs  of  this 
duit  On  Septemher  8,  1874,  the  plaintifls'  attorney  made 
and  filed  an  affidavit  of  the  loss  of  this  bond,  signed  by  the 
commissioner  of  sale,  as  set  out  in  the  bill.  A  number  of 
depositions  were  taken,  which  prove  that  this  bond,  which  is 
in  the  usual  form  of  bonds  given  by  commissioners  of  sale, 
was  prepared  by  the  deputy  clerk  and  handed  to  George 
Cozad,  the  commissioner  of  sale,  to  have  executed.  Bennett 
testifies,  that  when  Cozad  brought  the  bond  to  his  ofllce  in 
Weston,  the  names  of  the  obligors  were  not  inserted  in  the 
bond,  and  that  Cozad  asked  him  to  sign  it.  He  did  so  with 
the  understanding,  that  John  C.  Jackson  and  George  Lawson 
should  sign  it,  and  as  soon  as  George  Lawson  came  to  town 
all  the  parties  would  acknowledge  it  before  the  clerk  of  the 
court.  He  alleges,  that  Cozad's  name  was  not  then  signed 
to  the  bond.  John  C.  Jackson  states,  that  he  thinks  that 
Bennet's  name  was  signed  to  this  bond  when  he,  Jackson, 
signed  it.  He  never  heard  of  Bennett's  signature  being  put 
to  this  bond  on  any  conditions  of  any  sort,  until  after  Cozad 
left  this  county  some  eighteen  months  after  this  bond  was 
given. 

The  clerk  states,  that  the  deputy  clerk  to  whom  this  bond 
was  returned  by  Cozad  signed  at  first  only  with  the  names  ot 
Cozad  and  Bennett,  presented  this  bond  to  him  and  he 
objected  to  it,  unless  the  name  of  another  responsible  party 
was  signed  to  it.  He  afterwards  presented  the  bond  with 
the  name  of  Bennett  also  signed  to  it,  and  he  was  then  satis- 
fied with  it  and  directed  it  to  be  filed  with  the  papers  of  the 
suit,  which  was  done. 

The  bond  is  dated  October  7,  1870,  and  was  signed  and 
sealed  by  the  parties.  The  order  ot  the  signatures  are  first, 
George  Cozad,  John  C.  Jackson  and  lasfly,  J.  M.  Bennett. 
This  would  seem  to  indicate,  that  the  clerk's  recollection 
that  the  bond  was  signed  by  Cozad  and  Jackson  before  it 
was  presented  to  or  signed  by  Bennett,  was  correct.  The 
clerk  also  states,  that  he  was  admonished  by  the  judge  to 
take  good  security  on  this  bond,  and  that  he  went  to  Ben- 
nett's office  to  see  if  the  bond  was  all  right,  but  he  was  not 
in.    Afterwards  Bennett  came  to  his  office,  and  he  asked 
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him  if  it  was  all  right,  and  that  Bennett  assented  to  its  heing 
right  by  a  grunt.  The  clerk  did  not  flhovv  the  bond  then, 
and  nothing  was  said  about  its  having  been  sighed  condi- 
fionally  by  Bennett,  or  about  any  expectation  on  his  part 
that  it  would  be  signed  by  George  Lawson.  Nor  did  Cozad 
or  any  one  else  speak  of  any  expectation,  that  George  Law- 
soil  or  any  other  person  was  to  sign  this  bond. 

The  deputy  clerk  testifies  to  the  same  effect  and  states 
further,  that  he  never  heard  that  Bennett  claimed  to  have 
signed  the  bond  with  any  qualification  or  condition  till  after 
this  suit  was  brought.  It  was  proven,  that  the  papers  in  the 
suit  of  Heger  v.  Lyttle^  in  which  this  bond  was  filed,  were 
absent  from  the  clerk's  oflSce  tor  a  long  time  before  this  suit 
was  brought  and  could  not  be  found,  though  diligently 
searched  for.  Some  time  after  the  institution  of  this  suit 
they  were  found  in  the  office  of  Cozad,  who  had  left  the 
country  some  two  years  before. 

Bennett  states  in  his  deposition,  that  a  prior  bond  had 
been  given  by  Cozad,  which  was  deemed  insufficient  by  rea- 
son of  misrecital.  But  in  this  he  is  not  confirmed  by  the 
clerk,  who  has  no  recollection  of  any  other  bond  having 
been  drawn  in  this  case;  nor  does  the  deputy  clerk  speak  ol 
any  other  bond.  They  would  be  more  likely  to  recollect 
correctly,  whether  such  other  bond  was  ever  drawn.  Bott, 
the  purchaser  of  the  land  states,  that  he  paid  to  Cozad, 
the  commissioner,  the  whole  of  the  purchase-money  for  the 
land  he  bought,  amounting  to  one  thousand  three  hundred 
and  eighty-five  dollars,  which  was  divided  into  three  pay- 
ments of  four  hundred  and  sixty-one  dollars  and  sixty-six  and 
two  third  cents  each;  and  that  he  "paid  oft* the  first  payment 
before  it  was  due,  and  the  other  two  as  they  fell  due;' he' 
thought,  but  was  not  certain,  that  the  first  note  was  paid 
shortly  after  it  was  given." 

These  notes  the  record  shows  were  all  dated  the  5th  day  of 
July,  1870,  and  were  payable  in  six,  twelve  and  eighteen 
months  from  date,  wnth  interest  from  date,  though  the  decree 
ordering  the  sale  did  not  direct,  that  the  deferred  payments 
should  bear  interest  from  their  date,  but  only  that  the  sale 
should  be  on  a  credit  of  six,  twelve  and  eighteen  months.  The 
first  note  fell  due  January  5,  1871,  and  the  commissioner's 
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bond  was  executed  on  October  7,  1870.  John  Sutton,  the 
a8signee  of  John  S.  Lyttle's  claim,  was  paid  two  hundred  and 
ten  dollars  on  January  10,  1872,  and  on  the  20th  of.Feb- 
ruary,  1872,  he  was  paid  by  check  ninety  dollars  more,  mak- 
ing in  all  three  hundred  dollars.  After  these  payments  there 
was  still  due  him  three  hundred  and  fifty -six  dollars,  and  he 
says,  that  Cozad  told  him  he  could  not  raise  it,  but  if  he  But- 
ton, would  loan  it  to  him  he  would  pay  him  ten  per  cent, 
per  annum  and  give  him  the  best  security,  and  said  that 
when  J.  M.  Jackson  returned  from  Baltimore  he  would  g^t 
him  to  sign  his  bond  as  security  for  that  amount  to  Sutton, 
and  send  it  to  him  by  mail,  and  he  did  receive  by  mail  a 
note  purporting  to  be  signed  by  Cozad  and  Jackson,  but  it 
turned  out  Jackson's  name  was  forged,  he  testifying  in  this 
case  that  Cozad  was  indebted  for  this  property  and  left  the 
country  in  the  spring  of  1872,  and  this  forged  note  was 
placed  as  evidence  against  him  in  the  hands  of  the  comrnon- 
wealth's  attorney,  who  will  not,  give  it  up. 

Bennett  in  his  deposition  states,  that  after  he  left  here 
January  1,  1872,  he  purchased  from  Cozad's  wife,  Columbia 
Cozad,  one  hundred  and  eleven  acres  of  land  in  Upshur 
county.  West  Virginia,  and  out  of  tlie  purchase-money  re- 
tained three  hundred  and  fifty  dollars  to  pay  this  note  claimed 
to  be  forged,  when  the  same  should  be  delivered  to  her. 
He  also  asserts,  that  this  land  was  her  sole  and  separate  pro- 
perty. As  the  note  cc)uld  not  be  delivered  up,  he  was  not 
anthorized.to  pay  the  amount  of  it  and  never  did.     , 

The  circuit  court  on  July  27,  1875,  on  this  pleading  and 
evidence,  expressed  the  opinion,  "that  the  bond  mentioned 
in  the  bill  executed  by  George  Cozad,  special  commissioner, 
vrith  John  M.  Bennett  and  John  C.  Jackson  as  his  securities, 
is  valid  and  binding  both  as  against  said  Cozad  and  said 
Bennett  and  Jackson  as  securities;"  and  referred  the  cause 
to  a  co^nmissioner  to  ascertain  and  report,  what  balance  re- 
mains duB  to  the  plaintift'  out  of  the  proceeds  of  the  sale  ot 
the  land  in  the  case  of  Nathan  Reger  v.  John  S.  Lyttle  et  als.; 
whether  any  other  bond  than  this  mentioned  in  the  bill  was 
executed  by  George  Cozad  as  commissioner,  and  if  so,  when 
it  was  executed  and  who  were  the  obligors  in  it;  and  w^hether 
any  of  the  purchase-money  ot  sa-id  land,  was  recovered  by 
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George  Cozad  before  the  execution  of  the  bond  in  the  bill 
mentioned,  and  if  so,  what  amount. 

On  January  27,  1877,  the  commissioner  made  his  report, 
in  which  he  charges  all  the  purchase-money  bonds  for  this 
land  as  bearing  interest  from  that  date,  July  5, 1870,  and 
deducting  the  debt  paid  Reger  and  all  costs  of  suit,  he  shows 
a  balance  in  the  hands  of  Cozad,  commissioner,  as  due  to  the 
plaintift'  of  five  hundred  and  sixty-seven  dollars  and  ninety- 
nine  cents  as  of  January  25,  1877.  He  further,  reports,  that 
he  has  been  unable  to  ascertain  that  any  other  bond  than 
that  mentioned  in  the  bill  was  ever  executed  by  Qeorge 
Cozad,  as  commissioner,  and  it  does  not  appear  from  any- 
thing before  him,  whether  or  not  the  first  purchase-money 
bond  of  Washington  A.  Bott  was  paid  before  or  after  the 
execution  of  the  commissioner's  bond  named  in  the  bill 
dated  October  7,  1870.  The  other  two  bonds  were  paid 
afterwards. 

The  commissioner  then  makes  a  special  statement,  at  the 
instance  ot  Wm.  Bennett,  based  on  the  assumption,  that  this 
first  purchase-money  bond  was  paid  before  October  7,  1870, 
and  therefore  could  not  be  charged  against  the  sureties  ot 
Cozad.  According  to  this  statement,  if  we  assume  that  the 
bonds  did  not  bear  interest  from  their  date,  as  they  professed 
to  do,  because  the  decree  directed  the  sale  of  the  land  simply 
on  a  credit  of  six,  twelve  and  eighteen  months  wdthout  say- 
ing, that  the  purchase-money  should  bear  interest  from  the 
day  of  sale,  the  amount  paid  out  by  Cozad,  excluding  this 
first  bond,  would  exceed  the  amount  he  had  received  by  one 
hundred  and  thirty-three  dollars  and  eighty-six  cents  as  of 
January  25,  1877.  Or  if  we  charge  interest  on  these  bonds 
from  their  date,  the  amount  Cozad  had  received  would  ex- 
ceed the  amount  he  had  paid  him  by  sixty-four  dollars  and 
thirty  cents;  the  first  purchase-money  bond  not  being 
charged.  He  also  has  a  statement  showing  how  the  liability 
between  himself  and  his  co-security  would  be,  if  the  plain- 
tiffs claim  was  three  hundred  and  fifly-six  dollars ;  and  he 
makes  it  out  that  Bennett  would  have  to  pay  forty-eight  dol- 
lars and  one  cent,  and  J.  C.  Jackson  three  hundred  and 
seven  dollars  and  ninety-eight  cents.  This  special  statement 
is  excepted  to  by  the  plaintifi*8  counsel  on  the  points,  in 
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which  it  differs  from  the  commissioner's  statements,  specify- 
ing them. 

In  the  mean  time  Mrs.  Columbia  Cozad  died,  and  her 
estate  was  committed  to  J.  G.  Vandervoot,  sheriff  of  Lewis 
county.  She  left  two  infant  children,  Susan  and  Minnie 
Cozad,  and  in  August,  1877,  the  plaintiff  filed  an  amended 
bill  repeating  his  allegations  made  in  his  original  bill  in  ref- 
ence  to  the  fund  left  in  Bennett's  hands  to  pay  the  plaintiffs 
claims;  and  alleging,  that  Columbia  Cozad  w^as  the  owner  in 
fee  of  the  one  hundred  and  eleven  acres  of  land  bought  of 
her  and  her  husband  by  J.  M.  Bennett;  that  she  married 
prior  to  April  1,  1869,  and  thereby  her  husband,  George 
Cozad,  became  entitled  to  an  estate  for  life  in  said  tract  of 
land;  that  of  this  purchase-money  that  J.  M.  Bennett  owed 
for  the  purchase  of  this  land  of  Cozad  and  wife,  he  retained 
three  hundred  and  fifty  dollars  in  his  hands  to  pay  the  claim 
of  the  plaintiffs ;  that  by  this  sale  the  character  of  this  prop- 
erty was  changed  from  realty  to  personalty,  and  the  cash  pay- 
I  raent  of  two  hundred  and  fifty  dollars  was  paid  to  Cozad's 
I  wife  aud,  that  she  consented  and  directed  that  the  residue  of 
i  the  purchase-money  amounting  to  three  hundred  and  fifty 
i  dollars,  should  be  left  in  Bennett's  hands  to  be  paid  on  the 
I  plaintiff's  claim  in  order  to  relieve  him  from  his  distress  and 
trouble,  not  only  because  of  owing  this  debt,  but,  also  be- 
cause of  the  criminal  prosecution  against  him  which  had 
grown  out  of  it. 

In  the  amended  bill  it  is  stated,  that  this  sale  was  made  for 
that  express  purpose ;  that  this  change  in  the  character  of 
this  property  gave  to  George  Cozad  the  right  to  this  three 
hundred  and  fifty  dollars  as  personalty,  and  it  is  held  in  trust 
by  Bennett  to  pay  the  plaintiff's  demand;  that  the  condition 
spoken  of  by  Bennett  of  the  delivering  up  of  this  note 
claimed  to  be  forged,  was  really  no  condition  but  a  mere 
request,  and  if  it  were  otherwise  such  a  condition  is  void. 
The  administrator  and  the  children  of  Columbia  Cozad  are 
made,  with  the  other  defendants  to  the  original  bill,  defend- 
ants in  this  amended  bill,  and  general  relief  is  asked. 

The  answer  of  the  infants  by  their  guardian  ad  litem  was 
filed,  and  Cozad  and  Bennett  filed  a  joint  answer.  This 
answer  claimed,  that  this  one  hundred  and  eleven  acres  of 
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land  was  the  sole  and  separate  property  of  Columbia  Cozad, 
hut  does  not  deny  that  she  was  the  owner  of  it  at  the  time  of 
her  marriage,  nor  that  it  was  not  prior  to  April  1,  1869.  It 
is  silent,  as  to  how  she  was  the  owner  of  this  land  to  her  sole 
and  separate  use,  and  makes  no  denial  of  the  allegations  of  facts, 
which,  it  is  claimed,  show,  that  she  was  not  the  owner  of  this 
land  to  her  sole  and  separate  use,  unless  the  denial  at  the 
close  of  the  answer  could  be  so  construed,  which  is,  that  the 
defendants  deny  every  allegation  in  the  bill  inconsistent  \N'ith 
this  answer  and  admit  all  those  consistent  with  it.  They 
claim,  that  this  money  of  ( -olumbia  Cozad  not  being  availa- 
ble for  the  relief  of  her  husband  now  remains  in  Bennett's 
hands  as  the  property  of  her  children  and  heirs. 

On  March  6,  1878,  this  cause  was  heard  on  these  plead- 
ings and  proofs,  the  replications  to  the  answer,  the  deposi- 
tions and  report  of  the  conmiissioner  and  the  record  in  the 
case  of  A^a than  Roger  v.  John  S,  Lf/ttle  et  afe.,  including  the 
bond  in  said  cause  referred  to  in  the  bill  in  this  cause ;  and 
the  court  confirmed  the  report  of  the  commissioner,  and  the 
plaintift''s  exceptions  to  the  commissioner's  special  statement, 
made  for  Bennett,  were  sustained.  And  it  was  decreed  that 
George  Cozad,  J.  M.  Bennett  and  John  C.  Jackson,  do  pay 
to  John  Sutton,  guardian  of  William  Sutton,  the  sum  of  five 
hundred  and  ninety-seven  dollars  and  fif^y-nine  cents,  with 
interest  from  March  6,  1878,  being  the  amount  found  due  by 
said  commissioner's  report,  and  the  costs  ot  this  suit  for  the 
collection  of  which  said  Sutton  may  sue  out  execution.  No 
decree  was  rendered  touching  the  payments  made  by  Ben- 
nett to  Reger,  proved  by  his  deposition,  as  between  him  and 
his  co-seciirity  Jackson,  as  there  may  be  a  fiind  in  said  Ben- 
nett's hands  arising  from  the  sale  of  Mrs.  Cozad's  land,  in 
which  George  Cozad  may  have  a  life  estate.  By  the  decree 
all  the  rights  and  equities  between  Bennett  and  Jackson  are 
reserved  to  them.  From  this  decree  J.  M.  Bennett  obtained 
an  appeal  and  siqierseckas  to  this  Court. 

./.  M:  Bennett^  counsel  for  appellant,  cites  the  following 
authorities:  1  Story  Eq.  104;  Code  617,  747;  7  Pet.  448; 
5  Pet.  373;  1  How.  250;  17  How.  437;  2  McL.  405;  18 
Gratt.  801;  16  Wall.  1;  2  McL.  74;  Id  99;  3  McL.  376; 
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4McL.  496;  4  Cr.  C.  C.  293;  5  Cr.  C.  C.  123;  Adams  Eq. 
439,  447;  2  Call.  537;  2  Rand.  449;  2  Leigh  490;  7  Ldgh 
402;  9  Cr.  C.  C.  212;  5  Gratt  384;  2  Rob.  Pr.  132,  141;  3 
Call.  74. 

Henry  Brannony  for  appellees,  cited  the  following  authori- 
tien:  18  Gratt.  801;  12  Leigh  479;  27  Gratt.  403;  4  W. 
Ya.  45;  6  W.  Va.  123;  24  Gratt.  202;  16  Wall.  1;  21  Am. 
Rep.  440-463;  Big.  Estopp.  437;  Id.  452,  453,  note  1;  Id. 
487,  note  1;  Id.  489;  27  Gratt.  608;  3  Gratt.  138;  2  Tucker 
sp.  483;  2  Rand.  323;  17  How.  437;  11  W.  Va.  386;  12 
W.  Va.  226;  6  Munf.  202;  7  Leigh  128. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

The  first  question  presented  by  this  record  is,  whether  the 
circuit  court  ought  not  to  have  dismissed  the  bill,  because  of 
the  want  of  jurisdiction  on  the  part-  of  a  court  of  equity  in 
the  case;  there  being  no  affidavit  accompanying  the  bill,  of 
the  loss  of  the  bond  of  the  commissioner  of  sale,  which  bond 
the  plaintiffs  sought  in  this  suit  to  enforce.  The  bill  was  not 
verified  by  affidavit,  nor  was  any  affidavit  filed  with  the  bill 
of  the  fact  of  the  bond  having  been  lost.  The  bill  was  filed 
at  January  rules,  1874.  On  March  5,  1874,  J.  M.  Bennett 
filed  his  answer,  in  which  he  insists,  that  the  plaintiffs'  remedy 
is  at  law,  and  objected  to  the  jurisdiction  of  a  court  of  equity 
in  the  case,  because  no  affidavit  was  filed  with  bill  of  loss  ot 
this  bond.  On  September  8, 1874,  the  plaintiffs'  attorney  filed 
his  affidavit  stating,  that  this  bond  was  lost  when  this  suit  was 
instituted,  and  could  not  then  be  found  on  diligent  search, 
though  it  was  found  some  time  afterwards  where  it  had  been 
improperly  placed  by  one  of  the  obligors  in  the  bond.  The 
first  hearing  of  the  case  did  not  take  place  till  July  25,  1875. 
The  truth  of  this  affidavit  having  been  fully  proven  in  the 
meantime,  by  depositions,  and  the  court  then  decided,  that 
this  bond  was  valid  and  referred  the  cause  to  a  commissioner, 
thus  af?8uming  jurisdiction  of  the  case.  Did  the  court  err  in 
this? 

Courts  of  equity  have  aWays  taken  jurisdiction  to  enforce 
a  bond,  which  has  been  lost.  Originally  this  jurisdiction 
was  assumed,  because  the  common  law  courts  furnished  no 
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redress  in  such  a  case,  as  they  required  in  a  declaration  on  a 
bond  profert  of  the  bond,  and  no  excuse  in  the  declaration 
was  regarded  as  sufficient  to  dispense  with  such  profert.  See 
Whifeficld  v.  Fausset,  1  Ves.  392 ;  JEftJ^t  Iiulia  Omipany  v.  Bod- 
dura^  9  Ves.  466.  This  rule  ot  tlie  common  law  was  after- 
wards changed,  and  these  court-sassnmed  jurisdiction  of  suits 
on  lost  bonds.  The  allegation  in  the  declaration,  that  the 
bond  was  lost  being  held  to  dis])ense  with  the  profert  of  it. 
See  Head  v.  Brookmcw,  3  T.  R.  151 ;  Tott;/  v.  Neshitt,  3  T.  R. 
153  note.  Yet,  this  assumption  of  jurisdiction  by  the  com- 
mon law  courts  was  held  by  courts  of  ecjuity,  in  accordance 
with  a  general  principle  applicable  generally  to  all  cases  of 
extension  ot  jurisdiction  by  the  common  law  courts,  that  tliey 
still  continued  to  have  jurisdiction  to  furnish  redress  upon 
lost  bonds.  See  Wahmkif  v.  Chdd^  1  Ves.  341 ;  Kemp  \\ 
Pryor.lYQ^.  249;  Erans  \\  Biekhcll,  6YeK  182;  Majpiew 
Grivrold,  3  Sandf.  S.  C.  478;  Hickman  v.  Pawfer,  11  W.  Va. 
386 ;  Mitehefl  v.  Chancellor,  14  W.  Va.  22. 

In  such  cases,  conrts  of  ecpiity  required  an  affidavit  to 
accompany  the  bill,  when  the  party  sought  relief  in  the  court 
of  equity  and  not  simply  discovery,  that  the  bond  was  lost 
and  the  plaintiff  at  the  hearing  had  to  establish  satisfactorily 
such  loss.  For  it  was  the  foundation  on  which  the  court 
assumed  jurisdiction.  See  E((st  India  Conipant/  v.  Boddam, 
9  Ves.  466;  Stokoe  v.  Robmi,  3  Ves.  k  B.  50.  But  these 
rules  have  been  somewhat  relaxed  in  this  country.  Thus  in 
Grraham  v.  Hackwith,  1  A.  K.  Marshall  (Ky.)  424  it  was  held, 
that  the  affidavit  might  be  dispensed  with  if  the  loss  be 
clearly  shown.  This  case  however  does  not  show,  that 
objection  to  the  jurisdiction  of  the  court  was  made  in  the 
answer.  It  is  silent  on  this  point,  being  very  imperfectly 
reported. 

In  the  case  of  Cabell's  Ex'orsw  Megglnson's  AdnVr^Q  Mtinf. 
202,  there  was  no  affidavit  of  the  loss  of  the  bond,  but  the 
jurisdiction  of  the  court  was  sustained,  and  in  that  case  the 
court  below  dismissed  the  bill  for  want  of  jurisdiction  and 
the  court  of  appeals  reversed  the  decision,  though  the  record 
failed  to  show,  that  any  objection  w^as  n)ade  in  the  court 
below  to  the  jurisdiction  of  the  court  for  want  of  such 
affidavit. 
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In  the  case  of  Thornton  v.  Stewart^  7  Leigh  128,  the  bill 
stated,  that  the  bond  was  lost  but  there  was  no  affidavit  of  its 
loss  accompanying  the  bill,  nor  was  the  bill  sworn  to.  The 
answer  made  no  objection  to  the  jurisdiction  of  the  court  on 
that  account.  Many  years  after,  but  before  the  hearing,  an 
affidavit  of  the  loss  of  the  bond  before  the  institution  of  the 
suit  was  filed,  and  the  court  below  decreed  in  favor  of  the 
plaintiff  on  the  lost  bond.  The  appellate  court  was  of  opin- 
ion, that  the  plaintiff,  on  the  pleadings  and  proof  then  in  the 
case,  was  not  entitled  to  a  decree  and  remanded  the  cause 
for  further  proceedings.  Judge  Tucker  in  delivering  the 
opinion  of  the  court  says:  "  I  do  not  concur  in  the  objection 
to  the  assumption  of  jurisdiction,  being  satisfied  with  the 
affidavit  as  to  the  loss  of  the  bond;  for  though  it  was  not 
filed  with  the  bill,  it  is  one  of  those  defects,  which  I  think, 
may  well  be  supplied  in  the  progress  of  the  cause,  when 
there  has  been  no  demurrer  to  the  bill  for  want  of  it," 

It  seems  to  me,  that  this  decision  was  right  and  even  it 
there  had  been  a  demurrer  to  the  bill,  on  well  established 
principles,  the  court  ought  not  to  have  dismissed  the  suit 
without  giving  the  plaintiff  leave  to  amend  his  bill  and 
accompany  the  amended  bill  with  an  affidavit,  that  the  bond 
was  lost  when  the  suit  was  instituted.  The  failure  therefore, 
of  the  plaintiffs  in  this  case,  to  accompany  their  bill  wnth  an 
affidavit  of  the  loss  of  the  bond,  was  a  defect  cured  by  the 
filing  of  such  affidavit  and  by  the  proof  of  the  loss  before  the 
first  hearing  of  the  cause.  But,  when  the  cause  was  first 
heard, the  lost  bond  had  been  found;  this  however  would 
not  defeat  the  jurisdiction  of  the  court.  See  Orairford 
V.  Smmners,  8  J.  J.  Marshall  (Ky.)  300;  Miller  v.  Wells,  5 
Mo.  6. 

In  this  case  a  court  of  equity  had  jurisdiction  ot  the  case 
stated  in  the  bill,  even  had  there  been  no  allegation  of  the 
loss  of  the  bond;  for  one  of  the  objects  of  the  suit  was, 
according  to  the  bill,  to  determine  whether  the  defendant, 
Jonathan  M.  Bennett,  did  not  have  on  his  hands  a  trust-fund  left 
with  him  to  be  applied  to  the  payment  of  the  plaintiff's  de- 
mand. A  court  of  equity  alone  had  jurisdiction  of  such 
matter,  and  could  alone  inquire  into  the  question,  whether 
there  was  or  was  not  such  trust;   and  if  it  found  that  ther^ 


Digiti 


zed  by  Google 


198  Lyttle  r.  Cozad.  [Sup.  Ct. 

was,  to  direct  the  funds  in  Bennett's  liands  to  be  apiilied  to 
the  plaintifPs  demand. 

No  affidavit  of  the  loss  of  a  bond  is  recjuired,  where  the 
case  stated  in  the  bill  would  give  a  court  of  equity  jurisdic- 
tion, independently  of  the  loss  of  the  bond.  Such  affidavitis 
only  required,  where  if  the  bond  had  not  been  lost,  the  only 
remedy  of  the  party  would  have  been  at  law  and  not  in 
chancery.  Purviiwee  ei  al.  v.  Holt^  3  Gilmar,  Rep.  (HI.)  p. 
.  404.  So  too,  the  bill  sought  to  make  the  land  bought  by  the 
purchaser,  W.  A.  Bott,  liable  for  the  plaintift's  demand,  if 
the  commissioner's  bond  was,  as  claimed,  invalid.  A  ven- 
dor's lien  had  been  retained  on  the  land  for  the  purchase- 
money,  and  it  was  unpaid  if  this  conmiissioner's  bond  was 
invalid,  as  the  commissioner  would,  in  that  case,  have  had  no 
authority  to  collect  tlie  purchase-money.  This  object  of  the 
bill  could  only  be  carried  out  by  a  court  of  equity,  and  there- 
fore if  the  commissioner's  bond  had  not  been  lost,  a  court  ot 
equity  in  this  case  would  have  had  jurisdiction. 

The  next  enquiry  is,  was  the  circuit  court  right  in  holding 
this  commissioner's  bond  valid  as  against  Jonathan  M.  Ben- 
nett. He  provedy  that  he  signed  it  with  the  understanding 
and  agreement  that  Lawson  and  Jackson,  were  also  to  sign 
it  as  securities  for  Cozad,  and  it  never  was  signed  by  Law- 
son.  The  bond  on  its  face,  when  delivered  to  the  clerk,  was 
perfect  and  he  says  when  first  presented  to  him  it  was  signed 
only  by  Cozard,  the  principal,  and  Jackson  as  security,  and 
he  would  not  approve  it  unless  another  good  name  was  added 
as  surety ;  and,  that  subsequently,  Bennett  sigjned  it,  and 
when  again  presented  he  approved  it.  This  statement  is 
apparently  sustained  by  the  appearance  of  the  bond,  J.  M. 
Bennett's  name  being  the  third  and  last  signature  in  order, 
though  of  course  it  is  possible  that  the  other  names  were 
signed  afterwards,  but  above  his  signature;  and  Jackson 
thinks  he  did  sign  his  name  after  Bennett's,  though  he  signed 
it  above  in  a  place,  which  had  been  left  for  his  signature. 
These  statements,  are  of  course,  irreconcilable  with  the 
clerk's  statement,  that  when  he  first  saw  this  bond  Cozard's 
and  Jackson's  names  were  on  it,  but  not  Bennett's.  But, 
assuming  the  statement  of  Bennett  to  be  according  to  the 
real  facts,  would  it  render  the  bond  invalid  as  to  him  ? 
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In  Na^h  v.  Fugate  et  al,  24  Gratt.  202,  it  was  decided,  that 
"a  bond  which  is  a  complete  and  perfect  instrument  on  its 
face  at  the  time  of  its  delivery  to  the  obligee,  was  executed 
by  persons  as  securities  upon  the  condition,  that  it  should  not 
bo  delivered  until  executed  by  other  persons,  and  it  was 
placed  in  the  hands  of  the  principal  obligor,  and  without  be- 
ing so  executed  it  was  delivered  by  the  obligor  to  the  obligee, 
who  wiis  not  informed  ot  the  condition.  The  bond  is  the 
valid  bond  of  the  securities  and  they  cannot  set  up  tlie  con- 
dition against  the  obligee."  This  conclusion  is  sustained  by 
the  great  weight  of  authorties,  and  I  think  by  reason. 

The  reason  of  this  is,  that  the  sureties  having  in  such  a  case 
willfully  caused  the  obligee  to  believe,  that  they  were  willing 
to  become  sureties  on  the  bond  in  the  torm  and  with  the  names 
on  it,  which  were  there  when  it  was  delivered  to  the  obligee ; 
and  thereby  he  was  induced  to  accept  such  bond,  and  thus 
change  his  preWous  position,  the  sureties  must  thereby  be 
concluded  against  the  obligee  from  avering,  that  they  were 
not  then  willing  to  sign  the  bond  as  the  sole  sureties  in  the 
form  in  which  by  their  connivance  and  fault  it  had  been  pre- 
sented to  the  obligee. 

When  one  of  two  innocent  persons  must  suffer  by  the  act 
of  a  third,  he  who  has  enabled  such  person  to  occasion  the 
loss  must  sustain  it.  The  sureties  by  entrusting  the  bond  to 
the  principal  in  such  a  case  make  him  their  agent  to  deliver 
the  bond  to  the  obligee,  for  this  is  the  ordinaiy  mode  of  con- 
ducting such  transactions.  And  having  given  the  principal 
instructions,  that  he  must  get  other  securities  on  the  bond 
before  he  delivers  it  to  the  obligee,  they  by  giving  the  bond 
in  a  perfect  form  trust  him  to  carry  out  such  instructions ; 
and  if  he  fails  to  do  so  but  delivers  the  bond  to  the  obligee 
in  such  perfect  form,  it  must  be  obligatory  on  them,  for  it  is 
their  fault,  that  injury  has  resulted ;  and  the  loss  thus  resulting 
they  cannot  shift  to  the  obligee  by  proving  such  private  in- 
structions given  by  them  to  the  principal  obligor,  except 
where  the  obligee  is  guilty  either  of  fraud  or  rashness  in  ac- 
cepting such  bond. 

The  following  are  some  of  the  authorities,  which  sustain 
this  position :  Smith  v.  Moberly^  10  B.  Mon.  266 ;  Millett  v. 
Parker,  2  Met.  (Ky.)  608;  Deardorf  et  als.  v.  Foreman,  24 
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Ind.  481 ;  State  v.  Pepper,  31  Ind.  76 ;  Passumpsic  Bank  v. 
Goss,  31  Vt.  318;  Staiev.  Peck,  53  Maine  284;  State  v.  Potter, 
63  Mo.  212;  and  Dair  v.  United  States,  16  Wallace  R.  1. 

It  is  true  there  are  cases,  which  are  perhaps  not  in  perfect 
accordance  with  these  views;  among  them  are  The  People  v. 
Bostwick,  82  N.  Y.  R.  445,  and  State  Bank  v.  Evans,  3  J.  8. 
Green  155.  There  are  also  older  cases  in  Virginia,  in 
which  the  court  held,  that  when  an  instrument  was  incom- 
plete on  its  face  and  indicated  that  others  were  intended  to 
sign  it,  it  was  not  binding  on  those  who  did  sign  it,  although 
the  condition  may  not  have  been  known  to  the  obligee  when 
it  was  delivered  to  him.  See  Wardet  at.  v.  Chum,  18  Gratt 
801,  and  Preston  v.  Hull,  23  Gratt.  600. 

In  the  case  of  Miller  v.  Fletcher  et  al.,  27  Gratt.  405,  the 
court  seemed  to  have  gone  still  further  in  holding  a  bond 
valid.  In  that  case  it  was  decided,  that  "if  a  bond,  perfect  on 
its  face,  is  delivered  to  the  obligee  as  an  escrow,  to  be  valid 
on  another  person  executing  it,  it  is  valid  though  the  condi- 
tion is  not  complied  with."  In  this  case  Judge  Staples  re- 
views a  number  of  cases  as  sustaining  the  i)ORition,  that  ii 
deed  or  bond  cannot  be  delivered  to  the  obligee  sus  escrow, 
and  if  it  be,  the  condition  w^ill  be  regarded  as  invalid  and  the 
deed  or  bond  as  absolute. 

These  cases  are  Sirno7itoH^s  Case,  4  Watts  180;  Duncan  etal, 
V.  Pope,  47  Ga.  445:  Gnn.,  W.  ^  Z.  K  R.  Co.,  v.  llife,  13 
Ohio  St.  235;  Ward  v.  Leuis,'  4  Pick.  R.  518;  Currie  v. 
Donald,  2  Wash.  58;  2  Lom.  Dig.  38;  3  Wash,  on  Real 
Property  268.  And  he  also  cites  numerous  cases,  which  he 
asserts  sustain  the  same  position.  See  Brackett  v.  Barnet/,  28 
N.  Y.  333;  Woirallv.  Munn,  1  Seld.  238;  Jackson  v.  Catlin, 
2  Johns.  256;  Black  v.  Shrcvc,  13  N.  J.  Eq.  R.  456;  HaxU 
man  v.  Bratten,  2  liar.  (Del.)  396;  Mad.  cf  Ind.  Plank  Road 
Cmnpany  v.  Stenms,  10  Ind.  R.  1;  Brown  v.  Reifnolds,  5 
Sn.  [Tenn.J  639;  Gibson  v.  Partele,  2  Dev.  &  Bat.  R.  530;  ifo^- 
good  V.  Harley,  8  Rich.  Law  R.  325;  Graves  v.  TuckcTy  10 
Smeedes  &  M.  (Miss.)  9;  JPireman\s  Insurance  Comimny  v. 
McMillan,  29  Ala.  147, 161 ;  Shepherds'  Touchstone,  vol.  1  p. 
58,  59;  Hicks  v.  Goode,  12  Leigh  479,  490;  Ward  v.  Chum, 
18  Gratt.  801. 

In  opposition  to  these  views,  Judge  Staples  finds  no  deci- 
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sion  except  perhaps,  Hudson  v.  Eeveity  15  Eng.  C.  L.  R.  467 
and  Johnson  et  aL  v.  Baker,  4  Barn.  &  Aid.  440,  whicli  he 
comments  on.  He  concludes,  that  "  A  doctrine  sustained  by 
such  an  array  of  authorities,  a  doctrine  which  has  survived 
all  the  changes  and  innovations  of  modern  reform,  must  have 
something  to  commend  it  to  the  approbation  of  the  courts 
beyond  its  mere  antiquity.  It  is  not  to  be  overturned  by 
denunciation."  He  then  proceeds  to  show  the  arguments, 
on  which  it  is  based.     See  27  Gratt.  pp.  412,  413. 

But  nevertheless,  these  views  cannot  perhaps  be  easily 
reconciled,  if  at  all,  with  the  decisions  in  Siuari  v.  Livesny, 
4  W.  Va.  p.  45  and  Newlin  v.  Beard  et  aL,  6  W.  Va.  110. 
It  is  not  however  necessary  for  us  to  determine  in  this  case, 
whether  the  law  as  laid  down  in  Aliller  v.  Fletcher,  27  Gratt. 
403  is  or  is  not  sound  law.     There  is  nothing  in  the  two 
West  Virginia  cases,  which  conflict  with  the  law  as  laid 
down  in  Nash  v.  Fugate,  24  Gratt.  202  as   above   (juoted. 
And  for  the  reasons  we  have  stated,  we  regard  it  as  well  sus- 
tained both  by  reason  and  authority.     Admitting  this  as  good 
law  it  is  obvious,  that  the  commissioner's  bond  in  this  case 
must  be  held  valid  against  all  the  obligors  in  it.     The  hand- 
ing of  it  to  the  clerk  was  its  delivery.     It  was  beyond  con- 
troversy, that  it  was  then  a  complete  and  perfect  instrument 
on   its  face,  and  it  is   valid  against  all   the  obligors    in- 
cluding J.  M.  Bennett,   though  it  was   executed  by  him 
ujK)u  the  condition,  that  it  should  not  be  delivered  until 
executed  by  Lawson.     There  is  no  question  but  that,  when 
it  was  delivered  to  the  clerk,  he  was  not  informed  of  any 
condition  and  the  first  time  he  saw  Betmett,  he  asked  him 
in  the  clerk's  office,  whether  it  was  all  right  and  he  w^is 
understood  by  the  clerk  to  assent  to  its  being  all  right;  cer- 
tain it  is,  that  he  did  not  say  there  was   anything  wrong 
about  it,  nor  did  he  ask  to  examine  it  to  see  if  it  was  signed 
by  Lawson,  though  he  says  it  wa«  understood,  that  he  and 
Lawson  were  to  acknowledge  it  in  the  clerk's  office  at  the 
«ame  time.     He  had  thus  good  reason  to  believe,  that  it  had 
not  been  executed  by  Lawson  and  yet,  he  made  no  objection 
to  it  when  asked  if  it  was  all  right. 

There  can  be  no  question,  on  the  authorities  we  have  cited, 
that  this  bond  is  valid  against  him  unless  it  be  a  bond,  which 
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the  law  reiiuires  to  be  fiigned  in  the  clerk's  office  in  the  pres- 
ence of  the  clerk,  as  is  claimed  by  the  apj>ellant  in  this  case. 

Section  1  of  chapter  132,  Code  of  West  Virginia,  p.  629, 
I)r()vide8,that  "no  special  commissioner  appointed  by  a  court 
to  make  a  sale  of  property,  should  receive  monej'  under  such 
decree  until  he  gives  bond  before  the  said  court  or  its  clerk." 
And  section  1  of  chapter  10  of  Oode  of  West  Virginia,  p.  79, 
(Acts  of  1872-1873,  chapter  42,  section  1),  provides,  that 
"every  bond  required  by  law  to  be  taken,  or  approved  by, 
or  given  before  any  court,  board  or  officer,  shall  unless 
otherwise  provided,  be  made  payable  to  the  State  of  West 
Virginia,  with  one  or  more  securities  deemed  sufficient  by 
such  court,  board  or  otlier  officer,  and  be  proved  or  acknowl- 
edged before  such  court,  board  or  officer." 

Xow  this  section  1,  last  quoted,  applies  to  two  very  differ- 
ent kinds  of  bonds.  It  applies  to  bonds  of  permanent  public 
officers,  such  as  clerks,  sheriffs.  State  officers  and  other  public 
officers,  whose  bonds  are  required  to  be  filed  in  the  particular 
offices  named  in  the  statutes.  All  such  official  bonds  by  sec- 
tion 20  of  chapter  10  of  Code  of  West  Virginia,  and  sec- 
tion 17  chapter  42  of  Acts  of  1872-1873,  are  required  to  be 
reorded  in  a  w^ell  bound  book.  This  section  1  of  chapter  10 
of  Code  of  West  Virginia,  applies  also  to  a  very  different 
class  of  bonds  such  as  injunction-bonds,  appeal-bonds,  &c., 
which  are  private  bonds  but  are  required  to  be  taken  before 
some  public  officer,  and  are  not  required  to  be  filed  in  a  pub- 
lic office  nor  required  to  be  recorded. 

To  this  second  class  really  belongs  the  bonds  executed  by 
commissioner  of  sale  appointed  by  chancery  courts.  These 
bonds,  which  taken  before  the  clerk  of  the  court  and  those 
included  in  this  first  section,  chapter  10  of  the  Code  of 
West  Virginia,  are  not  required  to  be  filed  in  any  public 
office  and  are  not  included  in  section  20  of  chapter  40  of  the 
Code  and  are  therefore  not  to  be  recorded.  Xow^  section  2  of 
chapter  73  of  Code  of  West  Virginia,  p.  469  provides,  that 
"where  any  writing  is  to  be  recorded,  the  recorder,  now 
clerk,  shall  admit  the  same  to  record  in  his  office  as  to  any 
person  whose  name  is  signed  thereto,  when  it  shall  be 
acknowledged  by  him  or  proved  by  two  witnesses  as  to  him, 
before  such  recorder,  now  clerk."    And  the  5th  section  pro- 
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ndee,  that  such  writing  shall  also  be  admitted  to  record, 
when  proven  by  certain  acknowledgments  certified  to  by 
certain  officers,  the  forms  of  such  acknowledgments  for  rec- 
ordation being  given. 

When  therefore  a  bond  is  required  to  be  taken  before  any 
clerk  or  officer,  and  it  is  a  bond,  which  this  statute  law  re- 
quires to  be  recorded,  there  must  be  such  an  acknowledg- 
ment or  proof  before  such  clerk  or  officer,  of  the  execution 
of  the  writing,  and  it  must  be  formally  certified  on  the  bond 
ill  order  to  comply  with  these  recording  statutes.  Otherwise 
it  could  not  be  recorded. 

Therefore  w^hen  the  first  section  of  chapter  10  of  Code  of 
Vest  Virginia  p.  79  speakes  of  a  bond  required  by  law  to  be 
taken  or  approved  by,  or  given  before  any  officer  and  directs, 
that  it  shall  have  the  sureties  approved  as  sufficient  by  such 
officer  and  ftirther  directs,  that  such  bond  is  to  be  proved  or 
acknowledged  before  such  officer,  this  language  must  be  con- 
strued with  reference  to  the  objects  with  which  such  proof  or 
acknowledgment  is  required.  If  it  be  an  official  bond  re- 
quired to  be  recorded,  there  must  be  it  seems  to  me,  a 
preservation  by  endorsement  on  the  bond  of  the  proof  or 
acknowledgment  of  it,  that  such  proof  or  acknowledgment 
may  be  recorded  with  the  bond.  But  if  the  bond  be  a  private 
bond  or  one  not  required  to  be  recorded,  as  for  instance,  the 
bond  of  a  special  commissioner  of  sale  appointed  by  a  chancery 
court  in  a  particular  suit,  then  there  seems  to  be  no  such 
necessity  for  the  formal  endorsement  on  the  bond  of  the 
acknowledgment  of  it  by  the  obligors,  or  of  the  proof  of 
their  signatures,  as  it  is  not  to  be  recorded  and  therefore  an 
attested  copy  of  it  cannot  be  received  in  evidence  in  the 
courts  as  the  original.  In  such  case,  such  acknowledgment 
or  proof  is  required  it  seems  to  me,  for  the  protection  of  the 
officer,  who  is  required  to  approve  the  bond,  and  he  need 
make  no  endorsement  of  such  acknowledgment  or  proof  on 
the  bond;  as  it  would  in  no  manner  protect  or  serve  any  pur- 
pose, so  far  as  third  persons  interested  in  the  bond  are  con- 
cerned, where  it  is  not  to  be  recorded.  As  it  seems  there- 
fore, that  when  the  bond  is  in  the  nature  of  a  private  bond 
and  18  not  required  to  be  recorded,  the  acknowledgment  or 
proof  of  it  before  the  clerk  or  other  officer,  is  only  required 
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for  his  protection  and  justification  in  accepting  and  approving 
such  bond.  He  waives  his  right  to  require  such  proof  or 
acknowledgment,  if  he  be  satisfied,  that  the  signatures  are 
genuine,  and  if  he  fails  to  require  any  formal  proof  or  ac- 
knowledgment of  such  signature ;  but  his  failure  to  do  so 
would  not  vitiate  the  bond.  For  in  such  case  no  endorse- 
ment of  such  proof  or  acknowledgment  is  required,  and  tliere- 
fore  no  evidence  of  it  is  preserved.  It  seems  to  me  clear, 
that  the  obligors  cannot,  if  they  really  signed  the  bond,  object 
to  its  validity  because  they  did  not  formally  acknowledge  it- 
Had  they  done  so  no  record  of  their  formal  acknowledgment 
would  have  been  kept.  And  therefore  it  seems  to  me,  that 
the  validity  of  the  bond  cannot  depend  upon  such  an  acknowl- 
edgment. If  it  did  the  statute  law  would  have  required  the 
written  evidence  of  such  acknowledgment  to  have  been  oflS- 
cially  endorsed  on  the  bond  so  that  all  would  know  that  it 
was  or  was  not  valid. 

My  conclusion  is,  that  the  bond  of  a  conmiissioner  of 
sale,  apjiointed  by  a  chancery  court  will  be  valid,  though 
it  was  neither  executed  in  the  clerk's  oflice  before  the 
clerk  nor  proven  before  him  provided,  that  the  clerk 
accepted  the  bond  oflficially  and  approved  of  the  suflSciency 
of  the  sureties  on  such  bond.  It  is  certainly  however, 
a  very  careless  thing  in  a  clerk  to  accept  such  a  bond 
without  its  being  acknowledged  or  proven  before  him. 
For  if  it  should  turn  out,  that  the  signatures  were 
forgeries  or  for  any  reason  the  bond  was  not  binding  on 
the  sureties,  doubtless  the  clerk  and  his  securities  \vould 
become  responsible  for  any  loss  sustained  by  any  one,  be- 
cause of  such  carelessness  of  the  clerk.  He  is  authorized 
for  his  own  protection  to  take  such  acknowledgment  or 
proof,  and  he  ought  as  a  prudent  person  to  endorse  the  fact 
of  such  acknowledgment  on  the  bond.  It  would  also  be, 
in  most  cases,  prudent  to  endorse  on  the  bond,  that  tlie  sure- 
ties had  made  oath  to  their  sufficiency  as  such  sureties.  But 
the  failure  of  the  clerk  to  do  these  things,  which  he  has  a 
right  to  do  for  his  own  protection,  in  no  manner  affects  the 
validity  of  the  bond. 

We  regard  therefore  the  provision  in  section  1  of  chapter 
10  of  Code  of  West  Virginia,  p.  79,  which  provides,  that 
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every  bond  required  by  law  to  be  given  before  the  clerk  of  a 
circuit  court  in  cases,  in  which  the  bond  is  not  required  to  be 
recorded,  is  mandatory  so  fer  and  so  far  only  as  it  requires 
such  bond  to  be  executed  with  one  or  more  sureties  deemed 
.sufficient  by  such  clerk,  and  therefore  that  tlie  bond  of  a 
special  cammissioner  of  sale  need  not,  in  order  to  be  valid,  be 
either  acknowledged  or  proven  before  such  clerk  if  it  be 
shown  that  the  signatures  are  genuine.  In  this  case  the 
fl^enuineness  of  the  signatures  are  not  disputed,  and  the 
a»curities  were  deemed  sufficient  by  the  clerk  and  the  bond 
approved  by  him.  This  would  be  sufficiently  proven  by  the 
simple  fact,  that  it  was  filed  away  among  the  papers  of  the 
proper  cause  without  any  evidence  accompanying  it,  that  it 
was  rejected;  and  the  commissioner  of  sale  has  proceeded  to 
collect  the  moneys  to  secure  which  the  bond  was  given.  See 
McClnr^-  v.  Coldough^  Ala.  R.  vol.  5  New  Series  p.  72,  and 
i^afew  Damlridge,  12  Wheat.  64;  Apfhorp  v.  North,  14  Mass. 
167.     This  and  more  than  this  appears  in  this  case. 

Our  statute  does  not  require  endorsement  of  the  bond  by 
the  clerk,  any  more  than  it  requires  tlie  acknowledgment 
and  approval  of  the  bond  to  be  manifested  by  any  matter  of 
record  or  by  writing,  though  it  is  certainly  prudent. in  the 
clerk  to  endorse  on  such  bond  its  acknowledgment  and  ap- 
proval. See  McClurey.  Colclough,  5  Ala.,  new  series.  It  is 
contended  however,  that  in  this  case  Sutton,  by  taking  the 
bond  of  the  commissioner  of  sale  with  security,  payable  in 
twelve  months  for  the  supposed  balance  due  him,  in  consid- 
eration of  interest  at  the  rate  of  ten  per  cent,  per  annum,  re- 
leased the  securities  on  his  official  bond,  on  the  ground  that 
any  extension  of  time  given  to  the  principal,  without  the  con- 
sent of  the  sureties,  operates  a  release  of  the  securities.  It 
has  been  questioned,  whether  this  admitted  principle  applies 
to  the  bond  of  a  sheriff  or  any  other  official  bond.  See  Norris 
V.  (Jrumniey  et  al,  2  Rand.  323.  But,  be  this  as  it  may,  it 
certainly  has  no  application  in  this  case.  Sutton  agreed  to 
take  this  new  bond  giving  an  extension  of  time  in  satisfac- 
tion of  his  claim,  if  the  commissioner  of  sale  would  execute 
it  with  good  security.  And  such  an  apparent  bond  was  sent 
to  him,  but  the  person  whose  name  purported  to  be  signed  to 
it  as  security  testifies,  that  his  name  w^as  forged.     There  is 
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no  proof  to  the  contrary,  but  it  is  proven  that  the  commis- 
sioner of  sale  was  indicted  for  forging  this  securety's  name 
to  this  bond,  and  that  he  thereupon  fled  the  State.  Of 
coui-se  the  giving  of  this  pretended  bond  did  not  for  a  mo- 
ment suspend  the  right  of  Sutton  to  sue  this  commissioner  of 
sale  and  his  sureties,  and  therefore  they  are  not  thereby  re- 
leased.    See  Harnsburger  v.  Geiger^  3  Gratt.  144. 

Again  it  is  claimed,  that  the  securities  are  not  as  reported 
by  the  commissioner  and  decided  by  the  circuit  court  bound 
for  the  amount  of  the  first  bond  of  the  purchaser,  which  it  is 
claimed  was  paid  before  October  7,  1870,  at  which  time  the 
bond  of  the  commissioner  of  sale  and  his  sureties  is  dated. 
Many  authorities  are  cited  to  show,  that  these  sureties  can 
can  not  be  bound  tor  moneys  collected  by  the  commissioner 
of  sale  before  the  execution  of  his  bond.  And  these  among 
other  authorities  are  referred  to  as  sustaining  this  position: 
U.  S.  v.  Giles,  9  Cranch  212,  and  Bruce  w  U.  S.  17  How. 
437. 

It  is  unnecessary  to  consider  this  law  question,  as  in  my 
judgment  the  proof  shows,  that  this  bond  was  collected  after 
the  7th  of  October,  1870.  The  only  proof  on  this  subject  is 
the  dei)08ition  of  the  purchaser,  Bott,  and  his  whole  state- 
ment is:  "I  paid  to  said  Cozad  the  commissioner  of  sale  one 
thousand  three  hundred  and  eighty-five  dollars  divided  into 
three  payments  of  four  hundred  and  sixty-one  dollars  and 
sixty-six  and  two  third  cents  each.  I  paid  said  purchase- 
money  in  cash.  The  first  payment  I  i)aid  oft  before  it  fell 
due,  and  the  other  two  as  they  fell  due.  I  think  but  I  am 
not  certain,  that  the  first  note  was  paid  shortly  aflter  it  was 
given."  Th4)  first  note  was  for  four  hundred  and  sixty-one 
dollars  and  sixty-six  and  two  third  cent«  payable  six  months 
afler  date  with  interest  from  date,  and  it  was  dated  July  5, 
1870.  The  presumption  is  of  course,  that  Cozad  did  not  col- 
lect this  note  till  he  was  authorized  to  collect  it,  that  is  till 
October  7,  1870,  when  he  gave  his  bond.  This  evidence,  it 
seems  to  me,  was  entirely  insufficient  to  rebut  this  presump- 
tion. Cozad  gave  his  bond  three  months  before  this  first 
note  fell  due,  and  he  gave  it  then,  it  is  to  be  presumed,  in 
order  to  put  himself  in  a  situation  that  would  justify  him  in 
ci)llecting  this  bond,  fis  Bott  wanted  to  pay  it  before  it  fell 
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due.  To  rebut  this  preriuniption  an  effort  was  made  to  prove, 
that  he  had  given  a  previous  bond  a»  commissioner,  but  that 
it  had  been  destroyed  because  of  informalities  in  it;  but  the 
effort  to  prove  this  was  a  faiUire.  The  evidence  satisfies  me, 
that  no  other  bond  was  ever  given  by  Cozad  as  commissioner. 

It  is  unnecessary  and  improper  to  determine  or  consider, 
whether  there  was  a  trust  fund  in  the  hands  of  Bennett, 
applicable  to  the  payment  of  the  plaintiff's  claims.  The 
plaintiff",  Sutton,  seems  to  have  concluded  to  abandon 
his  demand  for  this  trust  fund,  and  was  satisfied  to  take  a 
decree  against  Cozad  and  his  sureties  for  his  demand  and 
interest  and  costs  of  suit.  This  he  had  a  right  to  do,  and  the 
circuit  court  waived  the  consideration  of  this  question  as  to 
how  this  fund  in  Bennett's  hands  was  improperly  applicable, 
reserving  all  the  equities  of  all  persons  to  this  fund. 

It  is  objected,  that  the  amount  of  the  commissioner's  re- 
port of  what  was  due  the  phiintiff  is  too  great,  as  he  charges 
interest  on  all  the  notes  given  by  Bott,  the  purchaser  of  the 
land,  from  their  date.  And  it  is  deemed,  that  as  the  decree 
directed  the  land  to  be  sold  on  a  credit  of  six,  twelve  and 
eighteen  months  from  the  day  of  sale  without  saying,  that 
the  purchase-money  notes  were  to  bear  interest  from  the  day 
of  sale,  that  it  ought  to  be  presumed  that  Cozad,  the  com- 
missioner, collected  the  purchase-money  and  the  interest  on 
it  that  would  be  due  under  the  decree.  But  it  is  proven  be- 
yond controversy,  that  all  the  purchase-money  notes  did  in 
fact  bear  interest  from  their  date,  and  Bott  proved,  that  he 
paid  to  Cozad  all  these  purchase-money  notes,  which  pay- 
ments included  the  interest  on  these  notes  from  their  date. 

As  a  matter  of  course,  if  it  had  been  as  is  deemed  a  mere 
mistake  in  drawing  the  notes  and  this  back  interest  was  not 
really  paid,  it  was  perfectly  easy  to  have  proved,  that  this 
back  interest  wiis  not  received  by  Cozad,  as  Bott  knew  the 
fact  and  was  examined.  Finally  it  was  claimed,  that  in  the 
settlement  made  by  Cozad  with  Sutton,  when  he  gave  him 
the  note  claimed  to  be  forged,  he  gave  it  for  a  less  sum  than 
the  commissioner  reports  to  be  due,  and  this  settlement  as  it 
is  called  of  the  parties,  ought  not  to  be  set  iiside.  It  could 
hardly  be  called  a  settlement,  as  there  had  been  paid  to  Sut- 
ton but  two  sums  ninety  dollars  and  two  hundred  and  ten 
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dollars,  and  these  sums  were  to  he  deducted  from  the 
amount  which  remained  in  Cozad's  hands,  and  the  balance 
was  to  be  paid  to  Sutton.  Sutton  relied  upon  Cozad  for  the 
settlement  of  the  amount  in  his  hands,  as  commissioner,  and 
if  he  misstated  the  amount  it  ought  to  be  corrected,  espec- 
ially as  in  this  very  transaction,  he  settled  the  balance  due 
from  him  by  fraudulently  giving  to  Sutton  a  forged  bond. 

With  this  proof  before  the  court  of  the  fraudulent  charac- 
ter of  Oozad's  conduct  in  this  transaction  witli  Sutton,  it 
could  not  hesitate  to  correct  the  amount  stated  by  him  to  be 
due  and  to  render  a  decree  for  the  correct  amount,  there 
being  as  I  understand  there  was,  no  doubt  about  what  was 
the  correct  amount.  The  decree  was  for  the  amount  really 
due  and  is  correct. 

I  am  therefore  of  opinion,  that  the  decree  of  March  6, 
1878,  should  be  affirmed  and  that  the  ai)pellees,  John  S. 
Lyttle  and  John  Sutton,  guardian  of  William  Sutton,  must 
recover  against  the  appellant  their  costs  in  this  Court  ex- 
pended, and  damages  according  to  law. 

Judges  Johnson  and  Haymond  Concurred. 

Judgment  Affirmed. 


WHEELING. 
Second  National  Bank  of  Ironton  r.  Ewing  ei  ah. 

Submitted  June  24,  1882— Decided  December  16,  1882. 

1.  A  purchaser  of  land  under  a  decree  in  an  attachment  suit,  who 
consented  to  the  confirmation  of  the  sale,  cannot  appeal  from 
subsequent  decrees  in  the  suit  for  alleged  errors  or  irregularitiee 
therein.  His  consent  to  the  confirmation  is  a  waiver  of  errors 
whetlier  in  the  sale  or  in  the  decree  of  confirmation.  And 
an  appeal  by  the  purchaser  in  such  case  will  be  dismissed  as 
improvidently  awarded. 

Appeal  from  and  supersedeas  to  a  decree  of  the  circuit 
court  of  the  county  of  Cabell,  rendered  on  the  24th  day  of 
March,  1881,  in  a  cause  in  said  court  then  pending,  wherein 
the  Second  National  Bank  of   Ironton   was  plaintiff    and 
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Thomas  Ewing  and  others  were  defendants,  allowed  upon  the 
petition  of  Vesta  Laidley. 

Hon.  Ira  J.  McGinniss,  judge  ot  the  eighth  judicial  circuit, 
rendered  the  decree  appealed  from. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

John  li.  LctiiUey  for  appellant  cited  the  following  authori- 
ties: Code  ch.  125,  §  37;  16  W.  Va.  724;  9  W.  Va.  492; 
1  Wall.  655;  16  W.  Va.  724,  731, 732;  Id.  625 ;  Id.  794;  13  W. 
Va.  442,  474 :  12  W.  Va.  567;  Code  ch.  130,  §  22;  9  W.  Va. 
190;  Potts.  Devar.  Stat.  p.  231,  45  and  notes;  53  Barb. 
407;  17  W.  Va.  292;  15  W.  Va.  131,  165;  Code  ch.  106,  § 
23;  Id.  §  31 ;  Ror.  Jud.  Sales,  §§  1, 13, 14, 15, 16, 106  and  notes, 
124, 128, 132;  26  Gratt.  746,  650;  29  Gratt.  598;  13  Gratt. 
211 ;  Ror.  Jud.  Sales,  §§  174  and  notes  3,  474,  502;  2  Story 
Eq.  §§  1127,  1135;  2  Gratt.  199;  9  Gratt.  336;  69  Id.  431 ; 
Drake  Attach.  (4th  Ed.)  §  89  notes  1  &  2;  5  Mich.  98;  9 
Wlieat.  616;  13  Gratt.  211;  2  Rob.  412;  19  Gratt.  737;  14 
W.  Va.  387;  9  W.  Va.  13;  11  W.  Va.  427;  10  Gratt.  284; 
9  Gratt.  131;  3  Munf.  94;  1  Wash.  145;  15  W.  Va.  677;  12 
\V.  Va.  1;  13  Am.  Dec.  640;  10  Pet.  449;  9  W.  Va.  681; 
Drake  Attach.  §§  83,  90,  436,  437,  447,  448;  10  W.  Va.  130; 
4  W.  Va.  600;  9  W.  Va.  680;  21  Gratt.  373;  10  Wall.  308; 
15  Ohio  435;  Code  ch.  178  §  8;  Code  ch.  169  §  1;  Code  ch. 
106  §  26;  Code  I.  R.  C.  Va.  ch.  123  S  4;  J^edg.  Con.  Stat. 
56,641;  14  J.  R.  338. 

Xo  appearance  for  appellee. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

Bill  in  equity  and  attachment  by  the  Second  National 
Bank  of  Ironton  against  Thomas  Ewing  and  wife  and  others 
to  subject  a  tract  of  land  in  Cabell  county  owned  by  said 
Ewings — they  being  non-rerfidents — to  the  payment  of  a  debt 
due  from  the  said  Thomas  to  the  plaintiff  The  attachment 
was  levied  on  the  land,  order  of  publication  duly  executed 
and  the  cause  regularly  set  for  hearing.  A  decree  of  sale 
was  entered,  and  a  sale  made  at  which  Vesta  Laidley,  the  ap- 
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pellant,  l)eca.rae  the  j)urolia8er.  The  sale  was.  report-ed  to 
court  and  by  the  consent  of  the  appellant  the  sale  was  con- 
firmed by  a  decree  entered  September  4,  1878.  And  by 
like  consent  of  the  appellant  the  defendants  were  allowed  six 
months  from  the  date  of  the  decree  to  redeem  the  land  by 
paying  the  plaintiiPs  debt  and  costs,  and  a  copy  of  said  decree 
was  directed  to  be  served  upon  the  non-resident  defendants. 
The  said  decree,  also,  directed  that  the  plaintiff  should  give 
bond  "  with  condition  that  it  will  perform  such  further  order 
as  may  be  made  by  the  court  in  this  suit  in  case  the  defen- 
dant appear  and  make  defense  herein  within  the  time  pre- 
.  scribed  by  law."  A  copy  of  said  decree  was  served  on  the 
defendants,  Ewing  and  wife,  on  March  5,  1879,  in  Washing- 
ton, J).  C  And  by  a  subsequent  decree,  entered  March  24, 
1881,  the  court  after  citing  that  the  defendants  had  been 
served  with  a  copy  of  the  decree  aforesaid,  and  they  having  fail- 
ed to  appear  or  ask  that  the  cause  may  be  re-heard,  confirmed 
the  sale  absolutely,  and  directed  a  deed  to  be  made  to  the 
appellant  for  the  land  i)urchased  by  her  as  aforesaid.  From 
this  decree  tlie  purchaser,  Vesta  Laidley,  appealed  to  this 
Court,  and  assigns  as  error  that  by  said  decree  the  sale  to 
her  "w^as  confirmed  without  condition,  and  releasing  the 
conditions  of  the  decree  of  September  4,  1878,  without  re- 
quiring the  plaintiff  to  give  bond  as  required  by  law.'*  The 
bond  referred  to,  is  the  one  provide<l  for  by  section  23  chaii- 
ter  106  of  the  Code. 

The  decree  of  Sept<imber  4,  1878,  exj^ressly  requires  tlie 
plaintiff*  to  give  bond  as  provided  in  said  section  23  chapter 
106  of  the  Code.  And  section  31  of  said  chapter  amply 
protects  the  title  pt  a  bona  fide  purchaser.  It  provides  that 
such  title  shall  in  no  wise  be  affected,  questioned  or  im- 
peached by  any  judgment  or  decree  recovered  in  the  suit  by 
the  defendants.  And  section  84  of  said  chapter  provides, 
that  if  in  any  case,  upon  defense  being  made,  it  shall  b^  ascer- 
taind  that  the  attachment  was  sued  out  without  sufficient 
cause,  judgment  may  rendered  against  the  plaintiff.  The 
6nly  matter,  it  seems  to  me,  which  could  give  the  pur- 
chaser a  right  to  appeal  would  be  a  decree  erroneously  con- 
firming or  disaffirming  the  sale  at  whicli  she  purchased. 
Errors  in  the  subsequent  proceedings  are  matters  in  which 
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she  has  no  concern  and  no  right  to  appeal  from.  Kiible  v. 
mtchdl  9  W.  Va.  492;   Qipehart  v.  Doicery  10  Id.  130. 

The  sale  in  this  cause  having  been  confirmed  by  the  consent 
of  the  pureliasher,  she  cannot  appeal  therefrom.  Mamon  v. 
Fahy  11  W.  Va.  482;  Anfisio77i(/  v.    Wilson  19  Id 

I  am  therefore,  of  opinion,  that  the  appeal  in  this  cause 
should  be  dismissed  as  improvidently  awarded,  and  it  is  so  or- 
dered. No  costs  are  awarded,  because  there  was  no  appear- 
ance by  any  appellee  in  this  Court. 

The  Other  Judges  Concurred. 

Appeal  Dismissed. 


WHEELING. 

Delaplain  &  Co.  V.  Armstrong  &  Ulrich. 
submitted  June  8,  1882— Decided  December  16,  1882.  [^ 

88    7041 

1.  Tlie  remedy  by  attachment,  being  autliorized  alone  by  statute  and  21.  2111 

in  derogation  of  the  common  law,  and,  moreover,  being  summary  J^  ^M 
in  itsetfect8  and  liable  to  be  abused  and  used  oppressively,  its  ap-|  42  ftSij 
plication  will  be  carefully  guarded  by  the  courts  and  it  will  bei  21  211I 
confined  strictlv  within  the  limits  prescribed  by  the  statute.  l?iT.-^' 
(p.  213.)  •  •  ,SS 

2.  The  grounds  for  the  attachment  are  the  conclusions  of  the  law.  ^^  ^j 

The  *•  material  facts,"  which  the  statute  requires  the  affiant  to^so  677 
state,  are  the  allegations  from  which  the  court  may  be  properly  [  ^  |i} 
authorized  to  conclude  that  the  grounds  exist.  Consequently 
an  affidavit  which  states  that  the  debtor  did  an  act  or  acts, 
which  of  themselves  are  not  necessarily  fraudulent,  with  an  in- 
tent to  defraud  his  creditors,  without  more  is  not  sufficient, 
(p.  214.) 

3.  An  affidavit  in  which  the  material  facts,  stated  therein,  were  held 

in{||ifficient  to  sustain  the  grounds  of  the  attachment,  (p.  215.) 

4.  If  a  defendant  desires  to-avail  himself  of  the  provision  of  the  stat- 

ute—section 21  of  chapter  125  of  the  Code— which  permits  a  plea 
in  abatement  and  in  bar  at  the  same  time,  he  must  file  his  pleas 
at  rules,  before  his  right  to  plead  in  abatement  is  lost,  and  he 
cannot  plead  in  abatement,  under  said  statute  or  the  general 
law,  after  he  has  pleaded  in  bar  or  after  the  office  judgment  has 
been  confirmed,    (p.  217.) 
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Writ  of  error  to  the  judgment  of  the  circuit  court  of  the 
county  of  Ohio,  rendered  on  the  5th  day  of  May,  1881,  in 
an  action  in  said  court  then  pending,  wherein  Delaplain  & 
Co.  were  plaintiifs  and  Armstrong  &  Ulrich  were  defendants, 
allowed  upon  the  petition  of  said  plaintiiis. 

Hon^  T.  Melvin,  judge  of  the  first  judicial  circuit,  ren- 
dered the  judgment  complained  of. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

Uicing,  Melcin  ^  Riley  for  plaintifts  in  error  cited  16  Ohio 
307,  581;  11  Wall.  581  and  5  W.  Va.  22. 

H,  M.  Riissel  and  W,  P.  Hubbard  for  defendants  in  error 
cited  the  following  authorities:  10  W.  Va.  130;  Drake 
Attach.  §  110;  Code  eh.  125  §  16;  Code  ch.  125  §  46;  4 
Min.  Inst.  1  XL  pp.  1054,  1058;  1  R.  C.  Va.  p.  508  §  77; 
Code  of  Va.  (1860)  p.  711  §  23;  15  W.  Va.  290;  4  Rand. 
189;  4  Conn.  424;  44  Conn.  133;  13  N.  H.  79;  19  X.  H.  113: 
8  Kans.  228;  19  Kan.  558;  1  &  2  Pen.  (X.  J.)  661;  3  Sterv. 
(Ala.)  146;  16  Wis.  52;  41  Mo.  400;' 24  Mo.  590;  26  Ga.  140; 
28  Ga.  494;  Id.  531;  41  Ga.  202;  2  Greenl.  Ev.  §  26:  8  Conn. 
71;  3  Wend.  258;  9  X.  H.  545;  7  Vt.  124. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  brought  in  the  circuit 
court  of  Ohio  county,  in  which  judgment  was  rendered  for 
the  plaintifts  for  three  thousand  two  hundred  and  twenty-five 
dollars  and  sixteen  cents  and  costs.  The  writ  of  error  is  to 
an  order  of  said  court  quashing  the  j>laintifts'  attachment, 
issued  in  said  action  against  the  estate  of  the  defendants,  upon 
the  ground  that  the  affidavit  on  which  the  attachment  was 
founded  is  insufficient.  The  making  of  said  order  is  the  only 
error  assigned  by  the  plaintifts'  in  error  in  this  Court, 

The  said  affidavit,  after  formally  stating  the  amount,  nature 
and  justice  of  the  plaintifts'  claim,  proceeds  as  follows :  (1) — 
"That  the  defendants  are  removing  and  are  about  to  remove 
a  part  of  their  property  out  of  the  State  with  intent  to  de- 
fraud their  creditors ;  (2)  and  are  converting  their  property 
into    money   and    securities   with  intent   to  defraud     their 
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creditors ;  (3)  and  have  assigned  and  disposed  of  a  part  of 
their  property  with  intent  to  defraud  their  creditors;  (4) 
and  have  fraudulently  contracted  the  debt  on  which  this  suit 
was  brought ;  and  that  the  material  facts,  upon  \vhich  the 
said  plaintiffs  rely  to  show  the  existence  of  the  grounds,  upon 
which  this  application  for  an  attachment  in  this  action  is 
based,  are  as  follows :  Defendants  are  shipping  staves  and 
railroad  ties  out  of  this  State,  disposing  of  them  without 
applying  the  proceeds  of  sale  on  this  debt  as  promised  by 
them,  and  have  wilfully  and  falsely  misrepresented  the 
financial  condition  of  their  firm  in  order  to  obtain  this  credit. 
One  of  the  defendants,  Wm.  Armstrong,  has  since  given  a 
deed  of  trust  on  his  real  estate  with  intent  to  delay  and  de- 
fraud their  creditors.  The  other  defendant  has  declared  his 
intention  to  leave  this  State  to  reside  in  another  State.  They 
neglect  and  refuse  to  make  any  arrangement  by  which  the 
plaintiffs  and  other  creditors  will  be  secured,  and  are  selling 
and  disposing  of  their  property  without  paying  any  part  of 
this  debt." 

The  remedy  by  attachment  is  in  derogation  of  the  com- 
mon law  and  exists  only  by  virtue  of  the  statute,  and  being 
summary  in  its  effects  and  liable  to  be  abused  and  used 
oppressively,  its  application  must  be  carefully  guarded  and 
confined  strictly  within  the  limits  prescribed  by  the  statute. 
An  order  of  attachment  is  an  execution  by  anticipation.  It 
empowers  the  officer  to  seize  and  hold  the  estate  of  the 
alleged  debtor  for  the  satisfaction  of  a  claim  or  demand  to  be 
established  in  the  future  and  for  which  a  judgment  may 
nerer  be  obtained.  The  claim  may  be  entirely  unfounded, 
and  even,  when  the  demand  is  just  the  order  may  issue  and 
be  levied  before  it  has  become  due  and  payable.  The  pro- 
ceeding is  to  some  extent  the  reverse  of  the  ordinary  course 
of  judicial  proceedings.  The  latter  subjects  the  demand  of 
tlie  plaintiff  to  judicial  investigation  and  permits  the  seizure  of 
the  debtor's  property  only  after  judgment  obtained,  while  the 
former  commences  with  the  seizure  of  the  debtor's  property 
and  after\^'ard8  subjects  the  plaintiffs'  claim  to  such  investi- 
gation. The  statute  has  therefore,  ibr  the  protection  of  the 
debtor,  carefiilly  defined  the  grounds  which  shall  authorize  a 
creditor  to  resort  to  this  harsh  remedy.    It  has  not  only  done 


Digiti 


zed  by  Google 


214  Del  A  PLAIN  v.  ARMSxRONii.  [Sup.  Ct. 

80,  but  it  has  expressly  provided,  that  the  plaintiff  shall,  in 
addition  to  stating  the  grounds  of  his  attachment,  "state  in 
his  affidavit,  the  material  facts  relied  on  by  him  to  show  the 
existence  of  the  grounds  upon  which  his  application  for  the 
attachment  is  based"— chapter  106,  section  1  Code  p.  554.  . 
The  grounds  of  the  attachment  may  be  stated  on  the  belief 
of  the  affiant,  but  the  material  facts  relied  on  must  be  stated 
positively.  Even  in  stating  the  grounds  if  the  affiant  states 
that  he  thinks  instead  of  that  he  believes  the  affidavit  will  be 
insufficient — Rittenhouse  v.  Harman^  7  W.  Va.  380. 

The  manifest  object  of  the  statute  in  requiring  the  mater- 
ial facts  to  be  stated,  is  to  guard  the  property  of  the  debtor 
against  improper  seizure  and  to  enable  the  court  to  judge 
and  determine  whether  the  information,  thus  supplied  by  the 
affidavit,  furnishes  reasonable  proof  of  the  main  fact  involved 
— ^the  fraudulent  intent  of  the  debtor.     If  the  evidence  of 
this  fact  does  not  sufficiently  appear  from  the  "material  facts" 
averred  in  the  affidavit,  the  same  must  be  regarded  as  insut- 
ficient.     Capehart  v.  Dotoery,  10  W.  Va.  130.     The  grounds, 
of    the  attachment  are  the   conclusion  of  the  law.      The 
"material  facts"  are  the  allegations,  from  which  the  court 
must  be  authorized  to  reach  the  legal  conclusion,  that  the 
grounds  exist     It  is  the  conclusion  of  the  court  and  not  of 
the  affiant,  that  the  statute  requires.     A  simple  affidavit  of 
the  motive,  without  specifying  the  overt  indications  ^^hich 
disclose  such  motive,  does  not  establish  the  existence  of  the 
motive  within  the  meaning  of  the  statute.     The  only  mode 
by  which  the  motive  or  intent  of  the  debtor  can  be  ascer- 
tained by  human  intelligence  is  from  his  declarations   and 
acts.     The  declarations  and  acts  of  the  debtor,  then,  which 
disclose  the  motives  and  intent,  which  alone  authorizes  the 
attachment,  must  be  specified  in  the  affidavit  to  establish  the 
right  to  issue  it.     A  simple  affidavit  that  a  man  had  a  par- 
ticular motive,  feeling  or  intent,  without  any  more,  is  no  evi- 
dence in  court,  it  proves  nothing,  is  incompetent  and  w*ill  be 
rejected.     The  only  mode  permitted  by  the  law  to  look   iiit<^ 
the  window  of  the  heart  and  ascertain  its  feelings,  motives 
and  intentions,  is  through  overt,  acts,  declarations  and   con- 
duct, which  manifest  the  existence  of  the  motive  or  intent. 
There  would  be  no  safety  or  i)ropriety  in  any   other  rule 
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because  there  c*aii  be  no  other  mode  ot  determining  the  exist- 
ence of  the  motive  or  intent.  An  affidavit  that  a  debtor  did 
an  act  which,  of  itself,  was  no  proof  of  the  intent  assigned, 
^vithout  stating  declarations  or  acts  which  disclose  it,  does 
not  establish  the  intent.  "Affirming  that  a  i)arty  has  left  the 
State  with  intent  to  defraud  his  creditors  may  be  predicated 
upon  matters  of  opinion  or  belief,  rather  than  upon  fact. 
The  affirmant  may  honestly  believe  and  thus  affirm  it  in  gen- 
eral terms;  whereas,  if  called  to  state  the  facts  and  circunj- 
stances  upon  which  he  reached  the  conclusion,  the  officer, 
being  thus  enabled  to  exercise  his  judgment  in  the  matter, 
might  well  differ  from  him."  JEx  Parte  Robimo)},  21  Wendw 
672;  Smith  v.  Lfice,  14  Wend.  237. 

Let  us  apply  these  rules  to  the  "material  facts"  stated  in 
the  affidavit  before  us.  The  first  is  that,,  "defendants  are 
shipping  staves  and  railroad  ties  out  of  this  State,  disposing 
of  them  without  applying  the  proceeds  of  sale  on  this  debt,  as 
promised  by  them."  This  statement  amounts  to  an  averment 
that  the  defendants  have  not  paid  the  plaintiffs'  debt  as  they 
promised  to  do.  This  is  quite  a  common  complaint,  But  it 
is  certainly  not  of  the  character  which  authorizes  an  attach- 
ment The  fact  that  the  detendants  are  shipping  staves  and 
ties  out  ot  the  State  and  disposing  of  them  does  not  show  a 
fraudulent  intent.  The  selling  of  staves  and  ties  may,  for  all 
that  appears,  be  the  business  in  w'hich  the  defendants  are  en- 
gaged; and  if  they  can  obtain  a  better  price  by.  shipping  and 
gelling  them  outside  of  the  State  than  in  it,  this  act  is  evi- 
dence of  an  honest  rather  than  a  fraudulent  intent.  It  is  not 
alleged  that  the  act  is  contrary  to  the  proper  conduct  of  their 
business  or  that  it  is  not  usual  for  them  to  market  their  staves 
and  ties  outside  of  the  State.  ?^or  is  it  alleged  that  the 
money  derived  from  6ueh  sales  is  not  properly  applied  to  the 
payment  of  other  debts  as  pressing  and  just  as  the  debt  of 
the  plaintiflfe. 

The  second  is  that  the  defendants  "have  willfiilly  and  false- 
ly misrepresented  the  financial  conditi(^n  of  their  firm  in 
order  to  obtain  this  credit."  This  averment  does  not  inform 
OS  by  w^hat  means  or  devices,  if  any,  the  defendants  made 
finlse  representations.  The  averment  is  a  mere  conclusion 
from  facts  not  stated  or  that  may  not  exist.     Assummg,  how- 
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ever,  that  the  averment  containB  a  sufficient  allegation  of  a 
fraudulent  intent,  it  fails  to  aver  that  the  representation  was 
in  fact  relied  on  by  the  plain tifts  and  the  credit  given  or  ex- 
tended by  reason  of  said  misrepresentation.  The  plaintifts 
may  have  known  it  was  false  when  made  and  given  the  credit 
for  other  reasons  satisfactory  to  themselves,  and  not  because 
of  the  alleged  misrepresentation. 

The  third  is  that,  "one  ot  the  defendants,  Wm.  Armstrong, 
has  since  given  a  deed  of  trust  on  his  real  estate  with  intent 
to  delay  and  defraud  their  creditors."  In  an  action  against 
two  joint  debtors,  if  the  affidavit  is  insufficiut  as  to  one  ol 
them  it  will  not  authorize  an  attachment  against  the  property 
of  both.  Hamilton  v.  Knight,  1  Blackf.  25.  A  deed  of  trust 
may  be  given  without  a  fraudulent  intent;  and,  as  we  have 
seen,  the  statement  that  the  intent  was  fraudulent  w^ithout 
more,  is  a  mere  repetition  of  the  fact  to  be  proved  in  the 
same  words  and  proves  nothing. 

The  fourth  is  that,  "the  other  defendant  has  declared  his 
intention  to  leave  this  State  and  reside  in  another  State." 
There  is  certainly  no  fraud  in  this  nor  does  it  at  all,  war- 
rant an  inference  of  a  fraudulent  intent.  It  is  neither  unusual 
nor  illegal  for  a  person  to  leave  this  State  and  reside  in  an- 
other State. 

The  fifth  is  that,  "they  neglect  and  refuse  to  make  any  ar- 
rangement by  which  plaintiffs  and  other  creditors  \v\\\  be 
secured."  It  does  not  appear  from  this  that  either  the  plain- 
tifts  or  any  other  creditors  ever  demanded  any  security  for 
their  debts,  or  that  the  defendants  had  the  means  or  abilitj' 
to  give  such  security.  Unless  the  defendants  had  the  means 
or  ability  to  secure  the  plaintifts  and  other  creditor,  no  fraud- 
ulent intent  can  be  presumed  from  their  retusal  or  neglect  to 
do  so. 

The  sixth  and  last  is,  that  the  defendants  "  are  selling  and 
disposing  of  their  property  without  paying  any  part  of  this 
debt."  For  all  that  appears  in  this  statement  defendants 
may  have  been  paying  other  just  debts  with  the  proceeds  of 
the  property  sold  or  otherwise  using  them  in  good  faith  and 
for  honest  purposes. 

Taking  these  "material  facts,"  collectively  or  distribu- 
tively,  they  do  not  establish  all  or  any  one  of  the  grounds 
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relied  on  for  the  issuing  of  the  attachment.  The  aflSdavit 
should  disclose  the  fraudulent  intent.  And  this  being  a 
matter  which  can  be  shown  only  by  declarations,  acts  or  con- 
duct, unless  the  affidavit  sets  forth  the  declarations,  acts  or 
conduct  ot  the  defendants,  it  fiirnishes  evidence  of  nothing 
to  any  one  except  the  affiant.  And  if  he  were  the  only  per- 
son to  be  satisfied  of  the  fraudulent  intent,  the  affidavit  would 
be  an  idle  form.  He  is  satisfied  in  his  own  mind,  if  he  is 
honest,  before  he  offers  to  make  the  affidavit.  The  purpose 
ot  the  affidavit  is  not  to  satisfy  the  plaintiff  or  the  affiant,  but 
the  court,  and  the  court  can  only  be  satisfied  when  the  facts 
stated  justify  it  in  concluding  therefrom  that  the  fraudulent 
intent  existed.  The  requirement  that  the  affiant  shall  state 
the  "  material  facts"  is  intended  to  protect  the  debtor  against 
the  abuse  of  the  law  permitting  attachments.  If  the  mere 
conclusions  of  the  affiant  are  held  to  be  sufficient,  then,  the 
debtor  has  no  protection  agamst  either  the  suspicious  or  the 
dishonest  creditor.  On  such  an  affidavit  there  is  no  mode  of 
con\ncting  either  of  perjury.  Because  it  is  impossible  to 
determine  whether  the  facts  in  the  mind  of  the  affiant  were 
sufficient,  if  true,  to  justify  his  conclusions,  or  w^hether  in 
tact  he  believed  the  conclusions  or  not;  and  further  it  is 
impossible  to  disprove  that  such  intent  may  not  have  been 
entertained  by  the  debtor.  A  very  suspicious  or  avaricious 
creditor  would  believe  that  his  debtor  intended  to  cheat  him 
it  he  failed  to  pay  on  the  day  the  debt  was  due,  and  would 
be  willing  to  swear  to  all  manner  of  motives  and  intents. 
And  a  dishonest  creditor  or  blackmailer  would  be  ready  to 
swear  in  the  same  manner  without  regard  to  his  belief.  But 
if  such  persons  are  required  to  swear,  as  the  statute  prescribes, 
to  facts,  that  is,  to  declarations,  acts  and  conduct,  they  would 
have  no  power  over  the  honest  debtor  to  seize  his  property. 
The  affidavit  in  this  case  is  wholly  deficient  in  these  essential 
and  important  requirements,  and  in  n\y  opinion  the  circuit 
court  did  not  err  in  quashing  the  attachment  for  the  insuffi- 
ciency of  said  affidavit. 

There  being  thus  no  error  in  the  judgment  of  the  circuit 
court  to  the  prejudice  of  the  plaintiffs  in  error,  the  defend- 
ants in  error  claim  that  under  the  ninth  rule  of  this  Court  the 
Raid  judgment  ought  to  be  reversed  for  error  to  their  prejudice. 
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After  the  office  judgment  in  the  action  had  been  confirmed 
at  rules  and  the  ca^e  had  been  duly  docketed,  the  defendants 
at  a  subsequent  term  of  the  court,  ajjpeared  and  entered  the 
plea  of  non-assumpsit,  on  which  issue  was  joined.  At  the 
same  time  the  defendant,  Armstrong,  tendered  a  plea  in 
abatement  for  the  want  of  due  and  legal  service  of  the  sum- 
mons on  him,  and  the  defendants,  also,  tendered  a  joint  plea 
in  abatement,  alleging  the  pendency  of  another  action  for 
the  same  matters  sought  to  be  recovered  in  this  action.  To 
the  filing  of  said  pleas  in  abatement  or  either  of  them  the 
plaintifl^s  objected  and  the  court  sustained  said  objection  and 
rejected  each  of  said  pleas.  The  defendants  in  error  insist 
that  section  21  of  chapter  125  of  the  Code  of  1868,  abolished 
the  rule  requiring  pleas  in  abatement  to  be  filed  at  rules,  and 
authorizes  the  filing  of  such  pleas  at  any  time  a  plea  in  bar 
may  be  filed,  provided  such  plea  is  filed  after  the  office  judg- 
ment ha**ij  been  set  aside  by  an  issuable  plea. 

Under  the  common  law  practice  the  defendant  was  per- 
mitted to  file  but  one  plea,  either  in  abatement  or  in  bar,  un- 
less having  filed  a  plea  in  abatement  such  plea  was  held  bad 
on  demurrer,  or  was  tried  by  the  certificate  of  the  ordinary, 
or  upon  a  replication  confessing  and  avoiding  the  facts  of  the 
plea.  In  these  and  some  other  cases,  which  are  exceptions 
to  the  general  rule,  if  the  issue  be  found  against  the  defend- 
ant, the  judgment  was  respowhnt  ouster* — James  River  ^  Kan, 
Co.  V.  Robinson^  16  Gratt.  434,  439.  Otherwise,  if  the  issue 
in  the  plea  was  found  against  the  defendant  judgment  was 
entered  for  the  plaintift'  in  the  action.  Subsequently  this  rule 
was  abolished  and  the  defendant  permitted,  by  statute  to 
plead  as  many  several  matters  of  law  or  fact  as  he  shall  think 
necessary — 1  K.  C.  chapter  128,  section  88 ;  Code  of  Vir- 
ginia chapter  171,  section  23.  By  the  Code  of  1868,  this 
statute  was  retained  and  the  right  extended  so  as  to  allow  the 
plaintifi  to  reply  by  as  many  replications  as  he  may  deem 
necessary  to  any  special  plea  filed  by  the  defendant — chapter 
125,  section  20,  Code.  And  in  addition  thereto,  the  said 
Code  provides :  "The  defendant  may  plead  in  abat^^ment 
and  in  bar  at  the  same  time,  but  the  issue  on  the  plea  in 
abatement  shall  be  first  tried.  And-  if  such  issue  be  found 
against  the  defendant,  he  may  nevertheless,  make  any  other 
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defense  he  may  have  to  theaction," — chapter  125,  section  21. 

In  James  River  ^  Kanawha  Co.  v.  Rohmson,,  16  Gratt.  434, 
is  the  quaere:  "If  a  defendant  may  not  plead  in  abatement 
and  in  bar  at  the  same  time,  the  pleas  being  filed  at  the  prop- 
er time  ?"  The  right  of  the  defendant  to  plead  in  abatement 
and  in  bar  at  the  same  time,  being  thus  considered  in  doubt 
and  the  general  rule,  as  we  have  seen,  being  that  after  an 
issue  of  fact  found  against  the  defendant  on  a  plea  in  abate- 
ment, judgment  was  entered  for  the  plaintiff  without  per- 
mitting the  defendant  to  make  any  further  defense  to  the 
action,  the  Legislature  in  order  to  remove  the  doubt  in  the 
one  instance  and  to  remed}-,  what  seemed  to  be  a  harsh  rule 
in  the  other, passed  said  statute — section  21 — and  now  the  de- 
fendant may  not  only  plead  in  abatement  and  in  bar  at  the 
same  time,  but,  after  })leading  in  abatement,  he  is  entitled  to 
make  any  other  defense  to  the  action  he  may  have,  notwith- 
standing the  issue  is  found  against  him  on  such  plea.  If, 
however,  the  defendant  would  avail  himself  of  his  right, 
under  the  statute,  to  plead  in  abatement  and  in  bar  at  the 
same  time,  he  must  do  so  at  rules  before  his  right  to  plead  in 
abatement  has  been  lost,  and  he  cannot  plead  in  abatement 
after  he  has  pleaded  in  bar  or  after  office  judgment  is  con- 
firmed. Hinton  V.  Bulkrd,  3  W.  Va.  582 ;  Mell  v.  PetuK  I)is. 
Co.,  18  Id,  400;  Garei/  ^  Co,  v.  Burrm.^,  20  W.  Va.  570. 

I  am,  therefore,  of  opinion  that  the  defendants'  said  pleas 
in  abatement  were  tendered  too  late,  and  that  they  were 
properly  rejected  by  the  circuit  court. 

For  the  foregoing  reasons  the  judgment  of  the  said  circuit 
court  must  be  affirmed  with  costs  to  the  defendants  in  error 
and  thirty  dollars  damages. 

The  Other  Judges  Concurred. 

Judgment  Affirmed. 
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WHEELING. 
l\.  ^f^  Humphreys  i\  Patton  ei  aL 

45      63 

Sobmitted  June  24,  1882— Decided  December  16,  1882. 

(*Snyder,  Judge,  Absent.) 

A  tax-payer  will  not  be  allowed  to  offset  the  sheriflTs personal  indebt- 
edness to  him  against  the  taxes  due  the  State,  county  or  dis- 
trict. 

Appeal  from  and  supersedeas  to  a  decree  of  the  circuit 
court  of  the  county  of  Monroe,  rendered  on  the  13th  day  or 
October,  1876,  in  a  cause  in  said  court  then  pending, 
wherein  A.  R.  Humphreys  was  plaintiff  and  James  F.  Patton 
and  others  were  defendants,  allowed  upon  the  petition  of 
said  defendants. 

Hon.  Homer  A.  Holt,  judge  of  the  eighth  judicial  circuit, 
rendered  the  decree  appealed  from. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

Frank  Hej-eford,  A.  N,   Campbell  and  Joseph  D.   Logan 
-   for  appellants  cited  the  following  authorities :     Hil.  Tax,  421 ; 
8  Mich.  132;  Hil.  Tax,  16,  17;  2  Abb.  L.  Diet.  639,  540; 
Hil.  Tax.  17,  18. 

A.  F.  Mathews  and  A.  0.  Sm/der  for  appellee  cited  the  fol- 
lowing authorities :  Code,  ch.  130  §  23  ;  14  W.  Va.  94,  95 ; 
8  W.  Va.  245 ;  31  Gratt.  362  ;  Id.  369. 

Johnson,  President,  announced  the  opinion  of  the  Court: 

In  September,  1875,  Alexander  R.  Humphreys  filed  a  bill 
of  injunction  in  the  circuit  court  of  Monroe  county  alleging, 
that  he  was  assessed  in  the  county  of  Monroe,  with  over  six 
hundred  dollars  for  State,  county  and  district  taxes  for  the 
year  1873  and  over  four  hundred  dollars  for  the  year  1874; 
that  tax-tickets  for  said  years  and  for  said  amounts  were 
placed  in  the  hands  of  S.  A.  Clark,  late  sheriff  ot  said  county, 
for  collection;  that  in  July,  1875,  said  Clark  died;  that  dur- 

H^ause  submitted  before  Judge  S.  U)<>k  III?  3eat  on  the  beuih. 
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ing  the  years,  in  which  said  tax-tickets  came  into  the  hands 
ol  said  Clark,  he,  the  said  Clark,  was  a  dealer  in  cattle  and 
purchased  cattle  of  plaintitF;  that  at  the  instance  and  request 
of  said  Clark  and  by  direction  of  plaintift'  the  purchase-money 
of  a  portion  of  the  same  was  applied  to  satisfying  the  tax- 
tickets  aforesaid ;  that  plaintiff  believed  that  the  cattle-book, 
memoranda  and  other  papers  in  the  hands  of  J.  F.  Patton, 
administrator  of  the  estate  of  said  Clark,  show,  that  the  said 
bums  had  been  wholly  paid  oft'  and  divscharged  with  the  ex- 
ception of  a  balance  of  eighty-three  dollars,  which  plaintiff  is 
ready  and  willing  to  pay  upon  receicing  the  (redlts  for  the  sums 
paid  by  him;  that  since  the  death  of  said  Clark  the  tax-tickets 
for  the  years  1873  and  1874  have  been  placed  in  the  hands 
of  William  Adair,  late  deputy  sherift*  and  at  present  acting 
sheriff  of  Monroe  county,  who  is  now  about  to  collect  the 
8ame;  that  said  tax-tickets  with  the  exception  of  said  eighty- 
three  dollars  have  been  wholly  paid  oft'  and  discharged  and 
should  have  been  surrendered  and  would  have  been  given 
up,  had  said  Clark  lived;  that  plaintift'is  threatened  with  the 
levy  and  sale  of  his  property  to  satisfv  said  tickets.  He 
prays,  that  Patton,  administrator  of  Clark,  deceased,  and  act- 
ing sheriff  Adair  be  made  defendants  and  required  to  answer, 
4c.,  that  Patton  be  required  to  produce  the  cattle-book, 
memoranda,  &c.,  and  that  the  defendants  be  enjoined,  &c. 

The  plaintift'  was  permitted  to  file  an  amended  bill,  in 
which  he  says,  that  the  original  bill  was  filed  in  great  haste, 
and  alleges,  that  the  books  ol  said  Clark  show,  that  the  said 
taxes  for  the  years  1873  and  1874  have  been  fully  paid,  and 
that  they  were  paid  in  a  manner  difterent  from  that  set  up  in 
the  original  bill;  that  during  the  years  1873  and  1874  said 
Clark  and  Robert  J.  Glendy  were  partners  in  the  purchase 
and  sale  of  cattle;  that  during  each  of  said  years  the  plaintift 
sold  cattle  to  Glendy  &  Clark  for  an  amount  of  money 
greater  than  the  taxes  due  from  i)laintitf ;  that  said  Clark  as 
sheriff  had  in  his  hands  sundry  executions  and  other  legal 
process,  upon  which  he  collected  for  plaintift'  considerable 
sums  of  money;  **that  after  the  sale  of  said  cattle  and  the 
coUection  of  said  executions,  and  about  the  time  the  taxes 
aforesaid  became  due  and  payable  from  plaintift',  the  plaintift' 
and  the  said  Clark  made  an  agreement,  that  the  said  Clark 
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should  retain  the  money  collected  by  him  on  said  executions 
and  collect  trom  said  Gleudy  and  Clark  the  money  due  to 
plaintift'  on  the  cattle  sold  them  as  aforesaid  and  retain  from 
the  money  so  collected,  after  crediting  the  executions  on  said 
taxes  a  sum  sufficient  to  pay  oiF  all  the  taxes  due  from  the 
plaintiff  for  the  years  1873,  and  1874,  as  aforesaid;  that  in 
pursuance  of  said  agreement  said  Clark  did  receive  and  col- 
lect from  said  Glendy  and  Clark  the  money  due  trom  them 
to  the  plaintiff,  and  the  said  Clark  so  informed  the  plaintiff 
and  paid  over  to  him  a  large  sum  of  money,  which  he  told 
the  plaintiff  was  the  sum  coming  to  him  over  and  above  the 
amount  retained  by  him  as  sheriff  to  pay  the  w^hole  of  said 
taxes ;  that  plaintiff  afterwards  demanded  from  said  Clark  his 
tax-tickets,  and  Clark  told  him,  that  they  were  fxilly  paid 
and  perhaps  overpaid,  and  af  soon  as  he  could  get  time  to  do 
so,  he  would  hand  them  to  the  plaintiff,  and  before  they  were 
delivered  to  plaintiff,  Clark  died."  He  prayed,  that  the  in- 
junction be  continued  in  force,  &c. 

Patton  administrator,  and  Adair  answered  the  bill,  deny- 
ing the  material  allegations  of  the  bill,  and  insisting,  that 
"  a  public  officer  will  not  be  permitted  to  deal  with  the  pub- 
lic revenues  in  satisfaction  of  his  personal  liabilities;  that 
money  alone  can  satisfy  tax-tickets;  and  no  unexecuted 
agreement  of  satisfj'ing  the  taxes  due  by  a  citizen  to  the 
State,  county  and  district  authorities  by  the  individual  in- 
debtedness and  liability  of  the  public  collector  to  the  tax- 
payer will  be  countenanced  or  tolerated."  With  the  answer 
is  exhibited  a  paper  found  among  the  papers  of  Clark,  which 
w^ould  seem  to  show,  that  ( 'lark  was  indebted  to  Humphreys 
in  the  sum  of  eighty-four  dollars  and  forty  cents  after  credit- 
ing him  with  the  tiixes  ot  1878  and  1874, 

A  number  of  depositions  was  taken  in  the  cause,  among 
them  was  the  deposition  of  the  plaintiff,  which  is  except^id 
to,  but  in  the  view,  w^hich  I  take  of  this  case  it  makes  no 
difference,  whether  Humphreys'  deposition  is  read  or  not. 
The  fact  as  shown  by  the  depositions  is,  that  Clark  was  in- 
debted to  Humphreys  in  a  greater  amount  than  the  taxes  of 
1873  and  1874  and  that  by  said  indebtedness  the  taxes  were 
paid.  True  Glendy  testifies  that  he  settled  with  Clark  for 
these  cattle  transactions  at  the  end  of  each  year  and  paid 
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the  money  to  him,  to  be  paid  to  the  parties,  from  whom  they 
had  bought  cattle,  of  whom  Humphreys  was  one. 

On  the  13th  day  of  Oci;ober,  1876,  upon  a  hearing  of  the 
cause  the  court  perpetuated  the  injunction  except  as  to  seven 
dallarsand  two  cents  and  gave  costs  against  the  administrator 
of  Clark.  From  this  decree  upon  petition  of  Patton,  admin- 
istrator, and  Adair,  an  appeal  'with  supersedeas  was  granted. 

The  only  question  to  be  decided  is:  Were  the  taxes  ot 
Humphreys  for  the  years  1878  and  1874,  paid?  We  will 
not  consider,  w^hether  an  injunction  would  lie. in  this  case. 
There  was  no  demurrer  to  the  bill;  and  the  pomt  was  not 
raised  in  the  court  below  nor  hero.  It  is  also  unnecessary  to 
decide,  whether  Humphrey's  deposition  is  competent  evi- 
dence, because  it  is  of  the  same  character  as  the  other  testi- 
mony in  the  case. 

Does  the  record  show,  that  the  taxes  were  paid?  This 
Court  held  in  Wikt/  v.  Mahoocl,  10  W.  Va.  206,.  that,  if  an 
attorney  had  a  claim  for  his  client  to  collect,  he  could  receive 
nothing  but  money  without  the  consent  of  his  client ;  and 
that  if  the  attorney  owed  the  debtor  of  his  client,  he  could 
not  settle  his  own  indebtedness  by  giving  up  the  claim  of  his 
client.  If  a  debt  could  not  be  paid  in  that  manner,  in  case 
of  an  attorney  and  a  debtor  of  a  client,  it  seems  to  us,  that 
for  a  much  stronger  reason  a  tax-payer  cannot  be  allowed  to 
oflset  the  personal  indebtedness  of  the  sheriff  to  him  in  satis- 
faction of  a  public  demand  against  the  tax-payer.  In  ElUott 
V.  Miller^  8  Mich.  132,  it  was  held :  "Taxes  are  due  to  the  pub- 
lic and  not  to  the  tax-collectorindividually,  and  claims  against 
him  are  not  a  legal  tender  for  or  oflset  against  such  charges." 
The  public  cannot  attbrd  to  wait  for  its  necessary  revenues 
until  litigati(ms  like  this  are  settled.  A  sound  public  policy  as 
well  as  correct  legal  principle  requires  us  to  hold,  that  the  tax- 
payer will  not  be  allowed  to  offset  the  sheriff's  personal  in- 
debtedness to  him  against  taxes  due  to  the  State,  county  or  dis- 
trict. The  State  must  have  her  revenues,  and  she  must  not  be 
delayed  in  collecting  them  by  any  settlements  to  be  made  of 
indebtedness  from  the  sheriff  to  any  tax-payer.  Nor  is  it 
just  to  the  sureties  of  the  sheriff  to  permit  the  offsetting  of 
the  individual  indebtedness  of  the  sheriff  to  the  tax-payer 
VTiih  taxes  for  which  such  sureties  are  liable. 
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The  decree  of  the  circuit  court  of  Monroe  couutj^  rendered 
on  tlie  13th  day  of  October,  1876,  is  reversed  with  costs  to 
the  appellant,  J.  11.  Patton  administrator  of  S.  A.  Clark, 
deceased,  and  this  Court  proceeding  to  render  such  decree, 
as  the  said  circuit  court  ought  to  have  rendered,  the  injunc- 
tion is  dissolved  and  the  bill  dismissed  with  costs. 

Judges  Haymond  and  Green  Concurred. 

Bill  Dismissed. 


WHEELING. 

W.  H.  Tompkins  r.  The  Kanawha  Board. 

Submitted  January  23,  1880-  Decided  December  10,  1882. 

(*Snyder,  Judge,  Absent.) 

1.  The  Kanawha  Board  being  authorized  by  law  to  cliargc  tolls  on 

the  Kanawha  river  is  bound  to  Iceep  the  river  in  navigable  con- 
dition and  is  liable  for  damages  sustained  l)y  reason  of  its  negli- 
gence in  failing  so  to  do.     (p.  229.) 

2.  The  Kanawha  Board  is  not  an  insurer  of  the  goods  shipped  on 
.     said  river  and  is  only  liable  for  losses,  which  may  occur  by  rea- 
son of  its  negligence  in  failing  to  Iceep  the  river  in  navigable 
condition,    (p.  230.) 

8.  Although  an  instruction  propounds  the  law  correctly,  and  the 
court  modifies  it,  the  Judgment  will  not  be  reversed  for  that  rea- 
son, unless  the  modification  was  to  the  prejudice  of  the  excep- 
tor,    (p.  230.) 

4.  Remote  negligence  of  the  plaintiff  wi*l  not  prevent  his  recovery 

for  an  injury  immediately  caused  by  the  negligence  of  the 
defendant.  The  negligence  of  the  plaintiff,  which  defeats  his 
recovery,  must  be  a  proximate  cause  of  the  injury,     (p.  230. ) 

5.  The  question  of  negligence  is  for  the  jur>'  upon  all  the  evidence 

before  them  and  upon  the  duties  imposed  by  law  upon  tlie  de- 
fendant ;  and  any  want  of  proper  diligence  in  pcTforming  such 
duties  is  negligence,     (p.  231 . ) 

6.  Where  the  law  imposed  upon  a  company,  authorized  to  ct>llect 

tolls  upon  a  river,  the  duty  of  keeping  the  chutes  free  from  ob- 

*Caae  subir  Ittcd  before  Judge  S.  took  his  seat  on  the  bench. 
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stnietions,  proof  that  a  log  was  in  a  chute  in  such  river,  on 
which  the  loss  occurred,  prbna  facie  shows  negligence  in  the 
defendant-company  antl  casts  the  burden  on  it  to  show,  that  it 
used  due  diligence  to  discover  and  remove  such  obstruction, 
(p.  231.) 

7.  The  general  rule  is,  that  where  personal  property  is  being  shipped 

to  a  certain  place  for  sale,  and  a  loss  occurs,  the  measure  of 
damages  is  the  difference  between  the  price,  at  which  the  prop- 
erty was  bought,  and  its  market  value  at  the  place  where,  and 
at  the  time,  when  it  should  have  been  delivered.  But  where 
the'owner  and  shipper  of  the  property  had  contracted  to  sell  it 
in  the  place  where  it  was  to  be  delivered,  the  price,  which  was 
agreed  to  be  given  for  it,  is  the  best  evidence  of  its  value ;  and 
the  measure  of  damages  in  that  case  is  the  difference  between 
the  cost  of  the  property  and  such  price,     (p.  232.) 

8.  It  is  not  an  error  for  which  a  judgment  will  l)e  reversed,  to  ex- 

elude  evidence  from  the  jury,  unless  such  exclusion  was  to  the 
prejudice  of  the  exceptor,     (p.  232.) 

9.  There  being  conflicting  evidence,  held  on  well  est^iblished  princi- 

ples, that  the  judgment  will  not  be  reversed,  verdict  set  aside 
and  new  trial  granted,    (p.  233.) 

Writ  of  error  and  supersedeas  to  a  judgment  of  the  circuit 
court  of  the  county  of  Kanawha,  rendered  on  the  18th  day 
of  June,  1879,  in  an  action  in  said  court  then  pending, 
wherein  W.  H.  Tompkins  was  plaintiff  and  The  Kanawha 
Board  was  defendant,  allowed  upon  the  petition  of  said  Board. 

Hon.  Joseph  Smith,  judge  of  the  seventh  judical  circuit, 
rendered  the  judgment  complained  of. 

The  facts  in  the  case  are  stated  in  the  opinion  of  the  Court. 

William  A.  Quarrier  for  plaintiff  in  error: 

1.  This  case  having  been  properly  dismissed  at  the  rules, 
it  w^as  error  in  the  circuit  court  to  reinstate  it  and  set  aside 
the  dismission  after  the  15th  day  of  the  term  that  next  suc- 
ceeded the  dismission.  Code,  section  7,  section  60,  section 
46  of  chapter  125.     Emlers  v.  Birch,  15  Gratt.  64. 

2.  The  Kanawha  Board  is  a  peculiarly  West  Virginia  cre- 
ation. It  inherits  none  of  the  duties  or  liabilities  of  the  old 
James  River  and  Kanawha  Company.     Its  powers,  duties 
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and  liabilities  are  only  those  prescribed  in  the  Acts  of  its 
organization.     Acts  of  West  Virginia,  1869,  page  75. 

3.  The  Kanawha  Board  is  a  branch  or  department  of  the 
State  government.  It  cannot  be  sued  by  any  individual  in 
the  State  courts  at  all,  and  particularly  not  in  an  action  ex- 
delicto  to  recover  remote  and  consequential  damages.  Sayer 
V.  Northicestem  Turnpike  Co,  10  Leigh,  454;  Dunnington  v. 
same,  6  Gratt.  160. 

4.  The  court  erred  in  refiising  defendant's  instructions  as 
asked,  and  in  amending  them,  and  giving  the  instructions 
asked  by  the  plaintiff. 

5.  The  court  erred  in  rejecting  evidence  of  the  institution 
of  the  suit  of  the  Plaintiff  \.  Steamer  Lookout. 

C.  Hedriek  for  plaintiff  in  error  cites  the  following  author- 
ties:  13  Gratt.  549,  550,  551;  Id,  556,  557;  6  Gratt  170, 
171;  10  Leigh  454. 

S,  A.  Miller  for  defendant  in  error  cites  the  following  au- 
thorities: Session  Acts  of  Va.  (1857-58)  93;  Acts  Va. 
(1862)  at  Wheeling,  53;  Acts  Ya  (1863)  at  Wheeling,  64; 
Acts  W.  Va.  (1869)  75;  10  Leigh  452;  6  Gratt.  170,171, 
172;  13  Gratt.  541,  551;  Act^  Va.  (1859-60)  115;  Acts  Va. 
(1862)  at  Wheeling,  56,  151;  Acts  W.  Va.  (1869)  76;  16 
Gratt.  433;  Code  ch.  35;  Sherm.  &  Redf.  Neg.  208,  §§  178, 
179  and  note;  L.  R.  93;  H.  &  K  164;  H.  &  K  308;  16  X. 
Y.  161,  and  note;  50  N.  Y.  236;  Hill,  New  Trials,  p.  339, 
§  5  e/  seq. ;  Id,  p.  340  §  10. 

Johnson,  President,  announced  the  opinion  of  the  Court: 

In  October,  1877,  the  plaintiff  brought  his  action  of  tres- 
pass on  the  case  against  the  defendant  in  the  circuit  court  of 
Kanawha  county  to  recover  damages  for  the  loss  of  a  barge- 
load  of  salt.     The  declaration  is  as  follows : 

"Wm.  H.  Tomf)kins  com[)lain8  of  the  Kanawha  Board,  a 
corporation  duly  authorized  by  laws  of  the  State  of  West 
Virginia,  and  the  laws  oi'  the  State  of  Virginia,  and 
existing     in     the     State     of    West    Virginia,    of    a   plea 
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of  trespass  on  the  case,  and  the  said  plaintiff  says  that, 
whereas,  previous  to  the  year  1863,  and  up  to  20th  of  June 
of  said  year,  a  public  improvement  extending  through  the 
then  State  ot  Virginia,  and  known  as  the  James  River  and 
Kanawha  Company,  was  vested  by  and  with  and  under  the 
laws  of  the  State  of  Virginia  of  the  complete  control,  owner- 
ship and  franchises  of  the  corporation  known  as  the  James 
River  and  Kanawha  Company  aforesaid,  by  which  the  full 
control  of  the  Kanawha  river  for  the  collection  of  tolls  there- 
on, with  the  obligation  to  keep  up  all  the  channels,  chutes 
and  currents,  as  applied  to  the  navigation  of  said  Kanawha 
river  as  adopted  by  the  said  James  River  and  Kanawha  Com- 
pany, and  to  keep  the  same  free  from  obstruction  in  said 
chutes  or  channels  so  as  to  preserve,  keep  up  and  maintain 
in  good  order  a  good  navigation  for  all  the  citizens  of  the 
said  State  of  West  Virginia  and  ot  the  United  States,  of  the 
said  Kanawha  river. 

"And  the  said  plaintiff  further  says  that  after  the  formation 
and  creation  of  the  State  of  West  Virginia,  to-wit,  on  the  20th 
June,  1863,  and  by  the  laws  of  the  State  of  West  Virginia 
thereafter  enacted  and  passed  by  said  State,  the  defendant, 
tie  said  Kanawha  Board,  w^as  created,  incorporated  and  con- 
stituted, and  to  said  defendant  was  transferred  all  the  rights 
lieretofore  held,  exercised  and  owned  by  said  James  River 
and  Kanawiia  Company,  with  and  including  the  right  to  col- 
lect and  enforce  the  payment  of  certain  tolls  and  charges 
fixed  by  law  for  the  navigation  of  said  river  and  the  trans- 
portation ot  freight  by  boats  and  other  craft  upon  and  on  the 
waters  of  said  Kanawha  river,  and  which  right  the  said  de- 
fendant has  hitherto,  before  and  at  the  time  of  the  grievance 
herein  complained  of,  and  still  is,  enforcing  and  has  enforced; 
and  upon  it,  the  said  defendant,  was  imposed  all  the  liabili- 
ties, duties  and  obligations  heretofore  resting  and  imposed 
upon  the  said  James  River  and  Kanaw^ha  Company,  by 
which  the  said  defendant  undertook  and  promised  and  agreed 
and  upon  which  was  imposed  by  law"  the  duty  to  keep  all  the 
chutes,  channels  and  currents  of  said  river  free  from  obstruc- 
tions, &e.,  as  might  impair  the  navigation  of  said  Kanawha 
river.  And  the  said  plaintiff  says  that  heretofore,  to-wit:  on 
the  11th  day  of  November,  1872,  at  the  county  aforesaid,  the 
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said  plaintift'  shipped  on  a  certain  barge  called  the  Ben  J. 
May,  to  be  towed  by  the  steamer  Lookout  one  thousand  five 
hundred  barrels  of  salt,  of  great  value,  to-vvit,  ol  the  value  ot 
two  thousand  five  hundred  dollars,  said  salt  to  be  shipped  on 
said  barge  and  towed  to  the  [)ort  of  Cincinnati,  in  Ohio,  on 
the  Ohio  river,  and  that  said  salt  was  re<*eived  in  good  order, 
and  the  said  barge  and  steamer  Lookout  were  each  of  them 
seaworthy  and  in  good  condition,  but  the  said  [)laintiti'  avers 
that  in  passing  through  the  chute  known  as  thirteen-mile 
chute  or  shoals  in  the  Kanawha  river,  at  a  point  between  the 
mouth  of  the  Kanawha  river  and  Louj)  creek  shoals  thereon 
the  said  barge  was  sunk,  and  the  same  and  its  cargo  wholly 
lost.  And  the  plaintifl:'  avers,  that  said  barge  and  said  fifteen 
hundred  barrels  was  lost,  by  the  negligence  of  the  defend- 
ant in  this  suit;  that  it  negligently  and  carelessly  permitted 
the  said  chute  to  be  so  obstructed  by  logs,  drift  ^tood,  &c., 
&c.,  concealed  from  ordinary  observation  of  navigators,  and 
especially  those  navigating  the  steamer  Lookcmt,  and  barge 
aforesaid,  with  its  cargo,  aforesaid,  as  to  cause  the  barge,  afore- 
said, with  its  cargo  aforesaid,  to  be  wholly  lost  and  destroyed, 
to  the  great  injury  and  loss  of  the  plaintiff.  Therefore  the 
plaintiff  sues  for  the  damage  of  five  thousand  dollars/' 

The  defendant  apj)eare(l  and  demurred  to  the  declaration, 
in  which  the  plaintiff  joined;  and  the  said  demurrer  was 
overruled  by  the  court,  and  the  defendant  jileaded  not  guilty. 

On  the  16th  day  of  June,  1879,  the  csuse  was  tried  by  a 
jury,  and  a  verdict  was  rendered  for  the  plaintiff  for  one 
thousand  nine  hundred  and  eighty-seven  dollars  and  fifty- 
nine  cents  damages,  which  verdict  the  defendant  moved  the 
court  to  set  aside,  which  motion  the  court  overruled  and 
entered  judgment  on  the  verdict.  During  the  trial  the  de- 
fendant presented  their  several  bills  of  exceptions,  which 
were  signed  by  the  court.  The  first^  certified  the  evidence 
and  was  to  the  refusal  of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial ;  ^the  second  was  to  the  giving  and  re- 
fusing ot  instructions;  and  the  third  was  to  the  action  ot  the 
court  in  excluding  certain  evidence. 

To  the  judgment  the  defendant  obtained  a  writ  of  error 
and  supersedeas  without  bond.  The  plaintiff  after  giving 
notice  to  the  defendant  appeared  in  this  court  and  moved  to 


Digiti 


zed  by  Google 


Dec,  1882.]     Tompkins  v.  Kanawha  Board.  229 

dismiss  the  writ  of  error  and  supersedeas,  unless  bond  was 
given,  and  the  defendant,  the  plaintiff  in  error,  resisted  the 
motion  on  the  ground,  that  the  action  would  not  lie  against 
it,  because  all  the  property  which  it  owned,  belonged  to  the 
State,  and  the  board  was  but  the  agent  of  the  State,  and  the 
action  was  in  effect  a  suit  against  the  State.  This  court  upon 
a  hearing  decided,  tliat  the  action  would  lie,  and  ordered, 
that  the  writ  of  error  and  supersedeas  be  dismissed,  unless  a 
proper  bond  was  given  within  a  specified  time.  (Tompkins 
V.  Kanawha  Board,  19  W.  Va.  257).  The  bond  was  given; 
and  now  the  case  must  be  decided  upon  its  merits. 

The  first  error  assigned  is  the  overruling  the  demurrer  to 
the  declaration.  The  case  of  James  Hirer  ^  Kanaivha  Co,  v. 
Uarfy  13  Graft.  541,  was  very  similar  to  this  in  many  re- 
spects. There  the  suit  was  trespass  on  the  case  to  recover 
the  value  of  a  boat  and  its  cargo  of  salt,  which  had  been 
lost  by  striking  a  snag  in  the  Kanawha  river.  The  court 
held  in  that  case,  that  the  said  company  being  authorized 
by  law  to  charge  tolls  on  the  Kanawha  river  not  exceeding 
those  allowed  to  be  (Charged  by  its  predecessor  the  James  River 
Company,  is  bound  to  keep  the  river  in  the  same  navigable 
condition,  in  which  the  James  River  Company  was  required 
to  keep  it,  and  is  liable  for  any  damages  sustained  by  it«  fail- 
ure so  to  keep  it.  But  it  was  fiirther  held,  that  the  Janes  River 
and  Kanawha  Company  was  only  required  to  improve  the 
Kanawha  river  in  the  mode  suggested  by  the  report  of  the 
principal  engineer  of  the  State  made  in  January,  1820.  This 
did  not  contemplate  a  continued  line  of  imj)rovement,  but 
that  specified  work  should  be  done  at  specified  places.  And 
for  damages  occurring  in  consecjuence  of  obstructions  at 
other  places  the  James  River  and  Kanawha  Company,  the 
successors  of  the  James  River  Company,  was  not  responsible. 
And  iis  the  loss  in  that  case  occurred  at  a  place,  that  the 
company  was  not  charged  to  kee[)  in  order,  it  was  held,  that 
the  company  was  not  liable  therefor.  There  can  be  no 
doubt,  that  the  Kanawha  Board,  were  charged  with  the  duty 
of  keeping  the  Kanawha  river  free  from  obstructions  at  the 
thirteen  mile  chute,  where  the  loss  in  this  case  occurred, 
which  is  between  the  mouth  of  the  river  and  Loup  creek 
shoals.     Since  the  decision  of  the  case  of  James  Hirer  and 
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Kanawha  Company  v.  Earbj^  supra  in  July  1856,  the  Acts  ot 
February  15,  1858,  and  March  23,  1860,  were  passed,  which 
do  provide  for  a  continuous  improvement  from  the  mouth 
of  the  river  to  Loup  creek  shoals,  and  the  Act  of  March  3, 
1869,  fixes  the  rate  ot  tolls  from  Charleston  to  the  mouth 
of  the  river.  The  declaration  it  seems  to  me  states  a  good 
cause  of  action,  and  is  in  proper  form.  The  demurrer 
thereto  was  properly  overruled. 

The  defendant  asked  the  court  to  give  the  following  in- 
struction to  the  jury:  '*The  Kanawha  Board  are  not  in- 
surers of  the  freight  shipped  on  the  Kanaw^ha  river.  In  this 
suit  they  cannot  be  made  liable,  unless  the  jury  are  satisfied, 
that  they  were  guilty  of  carelessness  and  negligence  in  allow- 
ing the  log  to  remain  an  unreasonable  time  in  the  thirteen- 
mile  chute,  upon  which  the  barge  carrying  the  plaintifi's  salt 
was  sunk."  The  court,  refused  to  give  the  instruction,  as 
asked,  but  modified  it  by  adding  the  following;  "Or  that 
by  due  diligence  and  care  on  the  part  of  themselves  or  their 
agent  they  could  have  discovered  and  removed  the  same." 
The  modification  of  the  instruction  stat^  the  law  correctly ; 
and  while  it  is  not  perceived,  that  it  makes  any  material 
change  in  it,  the  modification  certainly  did  not  prejudice  the 
plaintiff  in  error. 

The  defendant  also  asked  the  court  to  give  the  following 
instruction  to  the  jury:  "If  the  jury  believe  from  the  evi- 
dence, that  the  loss  to  the  plaintiff  occurred  in  material  part 
by  the  carelessness  and  w^ant  of  skill  of  those  having  charge 
of  the  steamer  "Lookout"  and  barge,  which  carried  plain- 
tifi's salt,  the  plaintiff  cannot  recover  in  this  action."  This 
instruction  the  court  also  refused  to  give,  as  asked,  but  mod- 
ified it  as  follows  and  then  gave  it:  "But  that  such  careless- 
ness or  want  of  skill  on  the  part  of  those  having  charge  ot 
the  steamer  'Lookout'  and  barge  must  have  been  to  such  an 
extent,  as  to  have  contributed  to  the  loss,  which  ordinary 
diligence  might  have  avoided."  It  would  have  been  error 
to  have  given  this  instruction  without  modification.  Remote 
negligence  of  the  plaintiff  will  not  prevent  his  recovering  for 
an  injury  immediately  caused  by  the  negligence  of  the  de- 
fendant. The  negligence  of  the  plaintift,  w^hich  will  operate 
to  defeat  his  recovering,  must  be  a  proximate  cause  of  the 
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injury.  (Blaine  v.  C.  <f  0.  B.  /?.  O).,  0  W.  Va.  253:  Shefv. 
Haniingion,  16  W.  Va.  307 ;  Washwfffon  v.  5.  ^  0.  B.  B.  Co., 
17  W.  Va.  190.     The  modification  was  proper. 

The  defendant  also  asked  the  court  to  give  the  following 
instruction  to  the  jury :  "The  burden  of  proof  in  this  suit  is 
on  the  plaintiff  to  show,  that  there  was  negligence  and  care- 
lessness on  the  part  of  the  defendant,  and  unless  he  so 
proves,  the  jury  must  find  for  the  defendant."  The  court 
refiised  to  give  the  instruction,  as  asked,  hut  modified  it  by 
adding  the  following  and  then  gave  it :  "The  question  of 
negligence  or  carelessness  is  one  for  the  consideration  and 
decision  of  the  jury  upon  all  the  evidence  before  them  and 
upon  the  duties  imposed  upon  the  defendant  by  law ;  and 
any  want  of  diligence  in  not  performing  such  duty  is  negli- 
gence and  carelessness  on  their  part."  While  the  instruc- 
tion as  a.sked  laid  down  the  law  correctly,  yet  it  might  have 
misled  the  jury  as  to  what  was  meant  by  negligence  and 
carelessness,  and  the  words  added,  we  think,  were  proper, 
as  they  informed  the  jury,  what  would  under  the  circumstan- 
ces of  this  case  constitute  negligence  and  carelessness.  If 
the  instruction  had  not  been  modified,  the  jury  might  have 
thought,  that  before  the  defendant  could  be  held  liable,  it  was 
necessary,  that  it  should  have  been  notified,  that  tlie  log 
was  in  the  chute,  and  that  with  such  knowledge  it  neglected 
to  remove  it ;  whereas  it  was  the  duty  of  the  defendant, 
which  was  charging  tolls  on  said  river,  to  ever  be  on  the 
alert  to  see,  that  the  channel  was  kept  free  from  obstruc- 
tions. 

At  the  instance  of  the  plaintiff  the  court  gave  the  follow- 
ing instruction,  to  which  the  defendant  objected:  "The 
court  instructs  the  jury,  that,  if  they  believe  from  the  evi- 
dence, that  thirteen-mile  chute  was  obstructed  by  a  log  lying 
therein,  by  reason  of  which  the  barge  was  sunk,  and  plain- 
tife'  salt  was  lost,  then  upon  proof  of  such  obstruction  the 
burden  of  proof  is  on  the  defendant  to  show,  that  it  used  due 
diligence  to  ascertain  and  remove  said  obstruction  before 
said  loss."  This  instruction  is  correct.  The  law  charged 
the  defendant  with  the  duty  of  keeping  saidchute  free  from 
obstructions,  and  when  the  plaintiff  proved,  that  the  chute 
was  obstructed  by  a  log,  on  which  the  barge  was  sunk  and 
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plaintiffs'  cargo  was  lost,  the  burden  was  then  east  on  defend- 
ant to  show,  that  it  had  used  due  diligence  to  discover  and 
remove  the  said  obstruction. 

At  the  plaintiff's  instance,  the  court  also  gave  the  jury'  the 
following  instruction,  to  which  the  detendant  objected:  "The 
court  further  instructs  the  jury,  that  if  they  believe  from  the 
evidence,  that  the  plaintiff*  had  sold  the  salt,  the  loss  of  which 
is  in  controversy,  at  a  stipulated  contract  price  then,  that 
price  should  be  the  measure  of  damages  so  far  as  the  value 
of  said  salt  may  be  concerned."  The  general  rule  is,  that 
where  personal  property  is  being  shipped  to  a  certain  place 
for  sale,  and  a  loss  occurs,  the  measure  of  damages  is  the 
difference  between  the  price  at  which  the  property  was 
bought,  and  its  market  value  at  the  place  of  and  at  the  time 
when  it  should  have  been  delivered.  Boi/d  v.  Gunnisoiiy  14  W. 
Va.  1.  This  rule  is  established  to  ascertain  what  the  party 
had  in  fact  lost.  But  w^here  he  has  actually  contracted  to 
sell  the  property  in  the  place  where  it  is  to  be  delivered  at  a 
specified  price,  that  price  at  which  it  was  so  contracted  to  be 
sold  is  the  best  evidence  of  its  value,  and  of  the  loss  which  its 
owner  had  sustained.     We  think  the  instruction  was  correct. 

One  of  the  bills  of  exceptions  shows,  that  on  the  trial  the 
defendant  was  permitted,  without  objection,  to  introduce 
evidence  to  prove,  that  the  plaintiff',  immediately  after  his 
loss,  had  sued  out  in  the  United  States  court  for  the  district 
of  West  Virginia,  a  libel  in  his  ow^n  name  against  the 
steamer  Lookout,  her  tackle,  apparel  and  furniture,  for  the 
loss  of  the  same  salt  which  had  been  sunk  in  the  thirteen- 
mile  chute  and,  that  said  case  had  been  decided  against  him, 
and  in  favor  of  the  steamer  Lookout,  and,  that  after  the  evi- 
dence had  been  closed  and  the  case  had  been  argued,  the 
plaintiff  moved  to  strike  out  all  said  evidence  and  the  court 
instructed  the  jury  to  disregard  said  evidence. 

Did  the  court  err  in  this?  If  the  bill  of  exceptions  had 
shown,  that  as  soon  as  the  loss  occurred,  the  plaintiff'  had 
libeled  the  steamer  Lookout,  and  had  stopped  there  and  it 
had  not  appeared,  that  the  libel  had  been  decided  against 
him,  this  would  have  been  admissable  as  tending  to  show,  that 
at  thiit  time  the  plaintiff' attributed  the  loss  of  his  salt  to  the  neg- 
ligence of  the  steamer  Lookout,  which  was  towing  his  barge, 
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and  not  to  the  defendant,  and  it  would  have  been  error  to  have 
excluded  it  from  the  jury.  But  when  it  was  shown  by  the  de- 
fendant, that  the  libel  suit  had  been  decided  against  the  plain- 
tiff", it  was  also  shown,  that  the  plaintiff  wa«  mistaken  in  sup- 
posing, that  the  loss  was  occasioned  by  the  negligence  of  the 
steamer  Lookout,  and  it  was  not  prejudiced  by  the  exclusion 
of  the  testimony  from  the  jury. 

Did  the  court  err  in  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial  ?  The  question  of  negligence  was  for  the 
jury,  and  the  evidence  on  that  point  was  conflicting,  and 
upon  well  established  principles,  this  Court  cannot  interfere 
with  the  verdict  under  such  circumstances  as  we  are  not  able 
to  say,  that  by  excluding  all  the  parol  evidence  of  the  ex- 
ceptor, in  conflict  with  that  of  the  jilaintift,  the  verdict  was 
not  warranted  by  the  evidence.  The  judgment  of  the  circuit 
court  is  aflBrmed  with  costs  and  damages  according  to  law. 

Judges  Haymond  and  Green  Concurred. 

Judgment  Affirmed. 
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McMuLLEN  c.  Eagan  ct  d.  21  'm 

Submitted  June  18,  1881— Decided  December  16,  1882. 
(^Snyder,  Judge,  Absent.) 

1.  If  the  certiiicate  of  the  acknowledgment  of  a  deed  by  a  mar- 

ried woman  living  with  her  husband  shows,  that  slieand  lier  hus- 
band jointly  acknowledged  the  deed  before  a  proper  officer,  such  |f63 
deed  is  inoperative  to  convey  her  interest,  though  the  certificate 
shows,  that  she  was  after  such  acknowledgment  examined 
privily  and  apart  from  her  husband  by  the  officer  and  had  the 
deed  fully  explained  to  her  and  declared,  that  she  had  willingly 
executed  the  same  and  did  not  wish  te  retract  it.     (p.  244.) 

2.  If  such  deed  be  recorded,  and  afterwards  the  officer  re-writos  his 

certificate  and  signs  the  same  dating  it  as  of  the  time  of  the  first 
acknowledgment,  and  such  second  certificate  states,  that  she 
appeared  before  the  officer,  and  being  examined  by  him  privily 
and  apart  from  her  husband  and  having  the  deed  fully  ex- 

^Cause  submitted  before  Judge  S,  took  his  seat  on  the  bench. 
30 
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plained  to  her  she  acknowledged  the  same  to  be  her  act  and  de- 
clared, that  she  had  willingly  executed  the  same  and  did  not 
wish  to  retract  it,  though  such  second  certificate  is  in  due  form, 
yet  the  deed  will  still  be  inoperative  to  convey  her  interest  in 
the  land,  as  the  oflftcer  has  no  authority  to  correct  his  first  cer- 
tificate, though  it  was  not  written  in  such  way  as  showed  the 
real  facts,    (p.  245.) 

3.  But  if  she  and  her  husband  afterwards  go  before  the  clerk  of  the 

county  court  in  his  ofllce  and  acknowledge  this  deed  in  the 
manner  prescribed  by  the  statute,  such  acknowledgment  if  en- 
dorsed on  the  deed  and  duly  i-ecorded  by  the  clerk,  which  it  is 
his  duty  to  do,  this  will  cure  such  defect  in  the  first  acknowl- 
edgment and  render  the  deed  operative  to  convey  her  interest 
in  the  land.    (p.  246.) 

4.  A  married  woman  living  with  her  husband  can  convey  under  our 

statute-law  her  separate  real  estate  by  joining  with  her  husband 
and  by  having  the  deed  acknowledged  after  privy  examination 
of  her  in  precisely  the  same  manner,  as  she  always  could  con- 
vey her  real  estate,  which  was  not  her  separate  property  ;  and 
she  can  convey  such  real  estate  in  no  other  manner,    (p.  246.) 

6.  An  answer  in  this  State  may  state  such  facts,  as  would  be  the 
basis  of  a  cross-bill,  and  pray  affirmative  relief ;  and  it  then  has 
the  same  effect,  as  a  cross-bill  formerly  had.  But  this  can  only 
be  done,  when  a  cross-bill  could  have  been  properly  filed  ;  it  can 
not  ask  such  affirmative  relief  by  introducing  into  it  other  mat- 
ters distinct  from  those,  which  were  stated  in  the  original  bill, 
and  on  which  it  was  based,  but  it  must  be  confined  to  matters 
involved  in  the  original  bill.    (p.  247.) 

6.  If  therefore  an  injunction  to  a  sale  of  lands  by  a  trustee  be  asked 

in  a  bill,  on  the  ground  that  the  deed  of  trust  was  wholly  inop- 
erative to  convey  the  grantor's  land  because  of  fatal  defects  in 
the  deed  of  trust,  the  answer  can  not  pray  affirmative  relief  so 
as  to  operate  as  a  cross-bill,  when  the  prayer  for  relief  is  based 
on  the  fact,  that  the  deed  of  trust  was  given  to  secure  the  pur- 
chase-money of  the  land,  and  the  deed  to  the  grantor  if  the  deed 
of  trust  reserved  a  vendor's  lien,  Avhich  the  answer  prays  may 
be  enforced.  In  such  case  there  would  be  brought  into  the 
answer  as  the  basis  of  the  prayer  for  affirmative  relief  matters 
distinct  from  those  stated  in  the  bill,  which  can  not  be  done. 
(p.  248.) 

7.  But  if  the  bill  of  injunction  goes  further,  and  sets  out  a  deed, 

in  which  the  vendor's  lien  is  reserved,  and  alleges,  that  it 
is  fatally  defective  in  not  effectually  conveying  the  contin- 
gent right  of  dower  of  a  wife,  who  signed  it,  and  alleges  that 
more  is  for  this  and  other  reasons  claimed  to  be  due  under  the 
deed  of  trust  than  is  really  due,  and  such  bill  asks  general  relief, 
such  affirmative  relief  by  the  enforcement  of  the  vendor's  lien 
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may  be  asked  in  the  answer ;  for  such  relief  is  confined  to  mat- 
ters involved  in  the  original  bill.     (p.  248.) 

8.  A  party  not  named  in  the  bill,  but  whose  interest  in  the  subject- 

matter  of  the  bill  only  appears  in  the  answer  of  a  defendant,  can 
not  file  an  answer  to  the  bill  as  a  defendant^  if  his  doing  so 
without  the  bill  being  first  formally  amended  is  objected  to 
by  the  plaintiff ;  and  if  the  court  pennits  such  answer  to  be 
filed  and  afterwards  renders  a  decree  against  the  plaintiff  in 
favor  of  such  party  thus  informally  introduced  into  the  case, 
the  Appellate  Court  on  the  appeal  of  the  plaintiff  will  re- 
verse such  decree.  But  where  the  record  shows  affirmatively, 
that  the  plaintiff  was  present  in  court,  when  the  party  w^as 
thus  informally  introduced  into  the  cause  and  did  not  object 
but  filed  a  replication  to  such  answer,  and  the  cause  with  refer- 
ence to  such  new  party  was  fully  and  fairly  heard  on  its  merits 
without  objection  in  the  court  below,  this  will  be  regarded  as 
a  waiver  by  the  plaintiff  of  such  defect  in  the  proceedings  in 
the  court  below,  and  the  Appellate  Court  would  not  reverse  the 
decree  for  such  defect  in  the  proceedings,     (p.  250.) 

9.  The  circuit  court  ought  not  to  set  aside  a  sale  by  a  commissioner 

for  inadequacy  of  price,  when  there  had  been  two  sales  of  the 
property  previously,  and  the  last  sale  was  not  made  until  after 
repeated  adjournments  by  the  commissioner  of  sale  with  a  view 
to  the  getting  of  the  highest  possible  price,  merely  because 
there  was  a  slight  apparent  preponderance  in  the  weight  of 
the  affidavits  filed  indicating,  that  the  price  obtained  was  not 
the  full  value  of  the  property.  When  there  is  a  conflict  of 
views  as  to  the  value  of  property,  previous  sales  and  attempted 
sales  are  entitled  to  more  weight  than  the  mere  opinions  of  some 
persons  as  to  its  value,    (p.  252.) 

10.  If  the  name  of  the  purchaser  at  such  a  sale  be  by  mistake  not 

named  in  a  decree  confirming  such  sale,  but  by  mistake  the 
name  of  some  other  person  is  inserted  in  the  decree  as  the  pur- 
chaser, such  mistake  is  no  ground  for  revereing  the  decree  in 
the  Appellate  Court,  if  no  motion  to  correct  it  lias  been  made  in 
the  court  below,     (p.  258.) 

Appeal  from  and  supersedea^t  to  two  decrees  of  the  (iircuit 
court  of  the  county  of  Kanuwha  rendered  respectively  on 
the  30th  day  of  June,  1876,  and  on  the  20th  day  of  Decem- 
ber, 1878,  in  a  cause  in  said  court  then  pending,  wherein 
Catharine  McMullen  was  plaintift",  and  David  Eagan  and 
others  were  defendants,  allowed  upon  the  petition  of  said 
McMullen. 

Hon.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  decrees  appealed  from. 
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Green,  Judge,  fiiniishes  the  following  statement  of  the 
caee: 

On  October  29,  1872,  David  Eagan  and  Mary  F.,  his  wife, 
conveyed  to  Catharine  MeMullen,  the  wife  of  James  H.  Mc- 
Mullen,  a  house  and  lot  in  Charleston,  West  Virginia.  The 
consideration  recited  in  the  deed  was  three  thousand  four 
hundred  dollars,  of  which  one  thousand  eight  hundred  dol- 
lars is  stated  to  be  paid  in  cash  and  the  balance  was  to  be 
paid  as  follows  :  Two  hundred  dollars  in  sixty  days  and  the 
residue,  two  thousand  four  hundred  dollars,  in  six  equal  an- 
nual payments  of  four  hundred  dollars  each,  Jill  bearing  ten 
per  cent,  interest  from  the  date,  and  evidenced  by  the  notes 
of  Catharine  MeMullen  to  David  Eagan  of  same  date.  A 
lien  was  expressly  reserved  to  secure  these  deferred  pay- 
ments. The  conveyance  was  with  general  warranty  of 
title.  The  acknowledgment  was  as  follows : 
"State  of  West  Vir(;inia, 

^^  County  of  Kanawha,  ss.  : 

"On  this  30th  day  of  October,  1872,  before  me,  Henry  C. 
McWhorter,  a  notaiy  public  in  and  for  said  county,  came 
David  Eagan  and  Mary  F.  Eagan,  his  wife,  whose  names 
are  signed  to  the  foregoing  writing,  bearing  date  on  the  29th 
day  of  October,  1872,  and  acknowledged  the  same  to  be  their 
act  and  deed ;  and  the  said  Mary  F.  Eagan,  being  by  me  ex- 
amined privily  and  apart  from  her  said  husl)and,  and  having 
the  writing  aforesaid  fully  explained  to  her,  she,  the  said 
Mary  F.  Eagan,  declared  that  she  had  willingly  executed  the 
same  and  does  not  wish  to  retract  it, 

"Given  under  my  hand  the  30th  day  of  October,  1872. 

"11.  C.  McWhorter, 

'^Notarji  Pfiblkr 

On  the  day  on  which  this  deed  bore  date,  but  before  it  was 
acknowledged  for  recordation,  a  deed  of  trust  was  executed 
by  Catharine  MeMullen,  in  which  her  husband  united,  con- 
veying the  same  house  and  lot  to  F.  B.  Swann,  trustee,  to 
secure  the  i»ayment  of  these  seven  notes,  the  principal  of 
which  amounted  to  two  thousand  six  hundred  dollars.  This 
deed  of  trust  had  no  special  provisions  in  it  in  reference  to 
the  sale  under  it.     The  following  was  the  acknowledgment 
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ment  of  it   tor  recordation,  made  the  same  day  it  was  exe- 
cuted : 

"Kanawha  (\)UNTY,  Recorder's  Office,  ) 
''29th  October,  1872.      / 

"This  deed  was  thiK  day  presented  to  nie  and  duly  acknowl- 
edged by  James  H.  McMuUen  and  (-atharine  McMullen,  his 
wite,  parties  thereto  ;  and  the  said  Catharine,  wife  of  the  said 
James  H.  McMullen,  bein":  examined  by  me  privily  and 
apart  from  her  husband,  and  having  the  deed  aforesaid  fully 
explained  to  her,  declared  she  liad  willingly  signed  and  exe- 
cuted the  same,  and  that  she  wished  not  to  retract  it,  and 
thereupon  the  same  is  admitted  to  record. 

"Teste : 

"A.  Cunningham,  Hec'r 
"Teste : 

"Joel  S.    Quarrier, 
'' Clei'k  Kamwha  CounUf  Court:' 

The  trustee  advertised  tbis  house  and  lot  for  sale  under  the 
provisions  of  this  deed  of  trust,  the  sale  to  take  place  at  the 
front  door  of  the  court-house  in  Charleston  on  March  13, 
ISTp,  and  the  terms  of  sale  to  be  so  much  cash,  as  will  pay 
eight  hundred  dollars,  with  ten  per  cent,  interest  thereon 
from  October  29,  1872,  and  the  residue  in  four  equal  pay- 
ments payable  respectively  on  Octo])er  29,  1875,  October  29, 
187B,  October  29, 1877  and  October  29,  1878;  and  the  adver- 
tisement stated,  that  the  first  of  these  notes  of  two  hundred 
dollars  was  paid,  and  the  others  were  then  due. 

On  March  6,  1875,  an  injunction  was  awarded  prohibiting 
T.  6.  Swan  and  David  Eagan  from  selling  or  offering  to  sell 
this  Louse  and  lot  until  the  further  order  of  the  court  or  of 
a  judge  in  vacation.  The  order  granting  this  injunction  was 
addressed  to  the  clerk  of  Kanawha  circuit  court  and  was 
gigued  by  Evermont  Ward  who  did  not  state  in  the  order, 
that  he  was  a  judge,  nor  did  he  sign  his  name  as  a  judge. 
He  was  not  the  judge  of  Kanawha  circuit  but  of  an  adjoin- 
ing circuit.  The  bill  on  which  this  injunction  was  awarded, 
was  filed  by  Catharine  McMullen,  who  alleged,  that  the  deed 
to  her  from  Eagan  and  wife  was  defective,  as  it  was  not  pro- 
perly acknowledged  by  David  Eagan 's  wife,  and  that  the 
deed  of  trust  was  also  defective,  it  not  being  properly  ac- 
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knowledged  by  Catharine  McMuUen  the  plaintiif.  Thifl  bill 
also  alleges,  that  notices  of  said  sale  by  the  trustee  were 
not  given  in  the  manner  required  by  tlu-  Code  of  West  Vir- 
ginia. The  bill  further  alleges,  that  tae  notice  of  the  sale 
also  states,  that  "The  sum  ot  two  tn ousand  four  hundred 
dollars  with  ten  per  cent,  interest  thereon  is  now  due  and 
payable;"  but  this  appears  on  the  face  of  the  bill  to  be  a 
mistake,  as  this  notice  is  filed  with  the  bill,  and  it  states, 
that  "  two  thousand  four  hundred  dollars  with  ten  per  cent, 
interest  is  now  due"  but  does  not  say  it  is  "now  payable," 
but  on  the  contrary  itidicates  the  reverse.  The  bill  further 
alleges,  that  complainant  "believes  and  has  been  informed, 
that  the  first  of  said  notes,  due  October  29,  1873,  has  been 
paid  to  said  Eagan  by  W.  C.  Brooks;"  but  the  bill  does  not 
say,  that  it  was  paid  by  her  authority  by  said  W,  C.  Brooks, 
or  that  he  was  her  agent  in  paying  it.  She  states,  that  noth- 
ing has  been  paid  on  the  other  four  hundred  dollar  notes, 
four  of  which  were  not  due  then.  The  advertisement  filed 
with  the  bill  shows,  that  the  credits  on  the  sale  were  till  the 
times  stated  in  the  bill  as  the  times,  when  these  four  notes 
would  become  due.  Xo  persons  were  made  defendants  to 
this  bill  except  Swan,  the  trustee,  and  David  Eagan.  Copies 
of  the  deed  and  deed  of  trust  above  stated  and  of  the  ac- 
knowledgments on  them  were  filed  with  the  bill  as  a  part 
thereof;  and  the  bill  was  sworn  to. 

To  this  bill  David  Eagan  filed  liis  answer,  also  sworn  to, 
at  the  April  rules,  1875.  In  it  he  says,  that  at  his  request 
since  the  filing  of  the  bill  II.  C.  McWhorter  has  corrected 
the  certificate  of  the  acknowledgment  of  his  wife,  Mary  F. 
Eagan,  by  endorsing  on  it  an  acknowledgment  in  due  form 
by  her,  which  acknowledgemnt  now  appears  on  the  deed, 
and  which  was  ante-dated,  the  dato  inserted  being  October 
3,  1872,  which  was  the  date  of  the  first  acknowledgment. 
This  certificate  is  on  the  original  deed  filed  with  the  bill, 
having  been  put  there  since  the  bill  was  filed;  and  the 
answer  asks,  that  this  certificate  may  be  regarded  as  a  part 
of  his  answer.  It  is  also  stated  in  this  answer,  that  a  similar 
correction  of  the  erroneous  certificate  of  A.  Cunningham, 
recorder,  had  in  like  manner  been  made  on  the  deed  of  trust; 
but  the  record  does  not  show  this  to  be  true;  and  it  can 
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hardly  be  true,  as.  A.  Cunningham  was  no  longer  recorder, 
when  this  bill  was  tiled.  This  answer  also  states,  that  "the 
respondent  retained  his  vendor's  lien  in  his  deed  to  the  com- 
plainant," which  he  dsks  the  court  to  enforce  according  to  its 
terms.  The  answer  ftrther  states,  that  "he  assigned  to  Wm. 
B.  Brooks  for  full  value  one  of  the  notes  for  four  hundred 
dollars,  and  that  it  is  unpaid  but  is  held  by  said  Wm.  B. 
Brooks  as  his  own  property."  This  assignment,  the  answ^er 
says,  was  made,  when  Wm.  B.  Brooks  was  negotiating  for 
the  purchase  of  this  house  and  lot  of  Mrs.  Catharine 
McMullen,  but  the  purchase  was  never  consummated. 

The  answer  then  in  a  very  unintelligible  manner  says: 
"The  next  note  w^as  paid  leaving  the  six  last  notes  of  four 
hundred  dollars  each  unpaid."  The  answer  prays,  "that the 
court  will  appoint  a  commissioner  to  sell  said  house  and  lot 
for  the  payment  of  his  vendor's  lien  retained  in  the  deed." 
By  the  "next  note,  which  was  paid,"  is  meant  obviously  the 
two  hundred  dollars  note,  w^hich*  was  payable  sixty  days 
after  its  date  and  was  dated  October. 29,  1872.  This  is  clear, 
as  the  answer  expressly  states,  that  all  the  notes  for  four 
hundred  dollars  each  were  unpaid.  Why  this  two  hundred 
dollars  should  be  called  the  "next  note,"  it  is  difficult  to  con- 
ceive, unless  it  meant,  that  it  was  the  next  one  due  after  the 
transfer  of  the  four  hundred  dollars  note  to  W.  B.  Brooks. 
But  however  blunderingly  this  may  be  expressed,  there  can 
be  no  doubt,  that  the  note,  which  the  answer  intended  to 
state  was  paid,  was  the  two  hundred  dollars  note  ;  and  this 
appears  from  the  answer  itself. 

At  the  court  in  May,  1875,  Wm.  B.  Brooks,  the  party 
named  in  this  answer,  appeared  and  tendered  an  answer  to 
the  bill,  though  his  name  was  not  mentioned  in  the  bill,  and 
he  was  made  no  party  thereto ;  but  the  entry  on  the  record 
is:  "This  day  came  the  complainant  by  his  counsel,  and 
thereupon  came  the  defendant,  Wm.  B.  Brook,  by  his  coun- 
sel and  tendered  his  separate  answer  to  the  complainant's 
bill ;  and  there  being  no  objection  thereto,  it  is  ordered,  that 
the  same  be  filed;  and  the  complainant  replied  generally  to 
said  answer."  The  answer  itself  begins  as  follows  :  "Wm. 
B.  Brooks  asks  to  be  made  a  party  defendant  and  foranswex 
says,  that  he  holds  by  assignment  from  D.  Eagan  for  value  the 
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first  four  hundred  dollars  note  which  is  a  lien  upon  the  prop- 
erty named  in  the  bill ;  that  the  said  note  is  due  and  wholly 
unpaid.  Respondent  asks,  that  the  house  and  lot  be  sold  to 
pay  the  same.  All  the  allegations  in  the  bill  charging  its 
payment  are  untrue."     This  answer  is  sworn  to. 

\V.  C.  Brooks,  also  who  was  no  {)arty  to  the  cause  but  is 
merely  stated  in  the  bill  to  have  paid  to  Eagan  this  note, 
filed  his  answer,  whicli  was  also  sworn  to,  in  which  he  says, 
that  he  has  no  interest  in  the  suit ;  that  he  merely  as  agent 
for  his  son  W.  B.  Brooks  purchased  this  note  of  D.  Eagan, 
which  she  endorsed  and  assigned  to  him. 

The  complainant  also  filed  a  special  replication  to  the 
answer  of  W.  B.  Brooks,  in  which  she  denies,  that  he  was  the 
owner  of  this  note,  and  alleges,  that  it  is  fully  paid  ofl:'  and 
discharged,  but  does  not  say ,  that  it  was  paid  by  her  or  by  any 
agent  of  hers.  She  also  filed  a  special  replication  to  the 
answer  of  1).  Eagan,  in  which  she  says,  that  the  additional 
certificate  of  the  notary-public  did  not  render  his  deed,  so  tar 
as  it  conveyed  the  dower-interest  of  his  wife,  valid,  and 
claims,  that  he  is  not  entitled  to  the  aflirmative  relief  which 
he  asks.  These  special  replications  were  filed  February  3, 
1876. 

On  June  3,  1876,  the  cause  was  heard  on  these  pleadings: 
and  the  court  "was  of  opinion,  that  the  deed  from  1).  Eagan 
and  wnfe  filed  in  this  cause  it  now  properly  acknowledged." 
(There  appeared,  then  on  the  back  of  said  deed  an  acknowl- 
edgment of  it  by  D.  Eagan  and  Alary  F.  P]agan,  his  wife,  in 
proper  form,  which  acknowledgment  was  again  formally  and 
properly  made  before  tlie  clerk  of  the  county  court  of  Kan- 
awha on  January  11,  1875,  as  appears  by  the  endorsement 
now  on  said  deed.)  And  the  court  ordered  the  said  deed  to 
be  delivered  to  the  clerk  of  the  Kanawha  circuit  court  for 
record  in  his  office.  Thus  another  blunder  was  committed. 
Doubtless  the  county  court  of  Kanawha  was  meant.  The 
court  was  also  of  opinion  that  the  house  and  lot  in  said 
deed  named  were  liable  to  the  defendants  D.  Eagan  and  W. 
B.  Brooks,  his  assignee,  for  the  two  thousand  four  hundred 
dollars  of  unpaid  purchase-money,  naming  the  times  the 
various  portions  of  it  fell  due ;  and  that  the  house  and  lot 
were  liable  to  be  sold  for  the  four  hundred  and  eighty-eight 
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dollars  then  due  to  W.  B.  Brooks  and  the  nine  hundred  and 
ninety-four  dollars  then  due  D.  Eagan ;  and  it  was  decreed, 
that  unless  Catharine  McMullen  or  some  one  for  her  did  pay 
the  same  within  ninety  days  from  the  rising  of  the  court 
together  with  the  costs  of  the  suit,  T.  B.  Swan  as  special 
commissioner  should  after  proper  advertisement  specified  and 
on  proper  terms  specified  sell  the  same.  The  decree  closes 
by  saying,  that  he  is  "not  to  execute  the  same,  until  he  has 
given  bond  before  the  clerk  of  this  court  in  the  penalty  of  one 
thousand  dollars  for  the  faithful  performance  his  duties  as 
such  commissioner  according  to  law\ 

A  sale  was  made  under  this  decree  and  a  very  imperfect 
report  of  the  sale  was  made,  which  as  well  as  the  report  itself 
was  excepted  to  both  by  Wm.  B.  Brooks  and  by  Catharine 
McMullen  and  on  January  11, 1878,  the  court  sustained  these 
exceptions  and  set  aside  the  sale  and  ordered  the  special 
commissioner  to  again  execute  the  decree  of  sale.  The  first 
sale  was  made  to  D.  Eagan  for  one  thousand  five  hundred 
dollars.  A  second  sale  was  made  for  the  same  price.  It 
w^as  not  knocked  down  by  the  commissioner  till  he  had 
offered  on  three  several  occasions  by  adjournments,  when,  no 
better  bid  being  madCj^  it  w^as  knocked  down  at  one  thousand 
five  hundred  dollars  to  J.  M.  Payne  and  S.  C.  Green.  This 
sale  was  excepted  to  by  Catharine  McMullen  for  inadequacy 
of  price,  and  six  afl5davits  were  taken  to  show  the  inadequacy 
of  the  price  and  four  to  show,  that  it  was  an  adequate  price. 
The  court  by  its  decree  of  June  8,  1878,  confirmed  this  sale, 
ordered  a  deed  to  be  made  to  the  purchasers  and  awarded  a 
writ  of  possession  of  the  property  to  be  executed  by  the 
sherift',  and  a  deed  to  be  made  to  the  purchasers;  and  the 
court  reciting,  that  it«  attention  was  brought  to  the  fact,  that 
there  were  unpaid  taxes  on  the  property,  directed  the  special 
commissioner  to  pay  the  same.  During  the  same  term  of 
the  court  however  this  decree  was  set  aside  with  the  consent 
of  the  purchasers  as  improvidently  made ;  and  James  H. 
McMullen  having  made  an  advanced  bid  of  one  hundred 
dollars,  the  sale  was  set  aside.  Against  this  action  of  the 
court  D.  Eagan  protested  and  filed  his  affidavit  in  the  cause, 
which  was  considered  by  the  court  in  making  this  decree. 
This  affidavit  states,  that  Catharine  McMullen  has  no  prop- 
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erty  real  or  personal  except  this  house  and  lot;  that  it  has 
been  sold  tor  delinquent  taxes,  and  unless  the  sale,  which 
had  been  made  by  the  commissioner,  was  confirmed,  he, 
D.  Eagan,  has  no  means  of  paying  these  delinquent  taxes 
and  so  claiming  this  property ;  and  that  if  the  sale  is  con- 
firmed, the  decree  may  be  made  with  his  consent  releasing 
her  from  all  the  residue  of  the  debt,  and  thus  she  will  realize 
more  than  the  one  thousand  six  hundred  dollars,  the  bid  of 
James  H.  McMullen. 

A  third  sale  of  this  property  was  then  made  by  the  com- 
missioner of  sale  for  one  thousand  six  hundred  and  forty-five 
dollars  to  Mrs.  E.  V.  Oakes,  who  was  the  highest  bidder ; 
and  it  was  reported  to  the  court  by  the  commissioner  of  sale. 
She  was  also  reported  to  have  complied  with  the  terms  ot 
sale.  On  her  bonds  for  the  deferred  payments  the  commis- 
sioner of  sale  reports,  that  W.  J.  Oakes  and  E.  S.  Irwin  were 
her  sureties.  This  sale  was  again  excepted  to  by  Catharine 
McMullen  because  of  the  inadequacy  of  price,  and  because  the 
commissioner  had  not  given  the  bond  required  by  the  order 
of  sale;  but  it  now  appears  by  the  record  before  us,  that  this 

bond  had  been  given  on  the day  of .     The 

court  overruled  these  exceptions  and  confirmed  this  report 
and  sale  by  the  decree  of  December  20,  1878;  but  the  decree 
falsely  recites:  "That  it  appeared  to  the  court  by  said  report, 
that  W.  J.  Oakes  was  the  purchaser  at  the  price  of  one  thou- 
sand six  hundred  and  forty-five  dollars,  and  ^hathe  had  com- 
plied with  the  terms  of  sale."  The  court  also  decreed,  that 
an  habere  facias  possessionem  be  awarded  him,  and  that  the 
sherifi:'  do  put  him  in  possession  of  the  said  house  and  lot 
within  thirty  days  from  the  rising  of  the  court. 

An  appeal  and  supersedeas  were  allowed  to  this  decree  as 
well  as  to  the  decree  directing  the  sale  in  the  petition  of 
Catharine  McMullen. 

W.  A,  Quarrier  and  W.  S.  Laidley  for  appellant,  cited  the 
following  authorities:  2  Munf.  289;  Code  ch.  125,  §  57; 
Cooper  Eq.  PI.  42;  Id.  45 ;  Mit.  Chy.  PI.  87;  Cooper  Eq.  PI. 
85,  86;  Story  Eq.  PL  §  393;  Sandf  Ch.  N.  V.  210;  Mit.  Ch. 
PI.  80;  Story  Eq.  PI.  §  389;  1  Eden  Injunc.  190;  3  Atk.  Ch. 
812;  19  E.  L.  &  Eq.  325;   Lubes  Eq.  PI.  142,  note  1  and 
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808,  notel;  17  How.  130;  8  Cow.  K  Y.  361;  Story  Eq.  PI. 
§  401;  Danl.  Ch.  Pr.  1551,  notes  1  and  9;  19  K  Y.  629;  1 
Wall  5;  23  Ala.  219;  12  Mich.  94;  14  Vt.  208;  24  Vt.  181; 
3  Cain.  R.  19;  9  Wall.  807;  14  W.  Va.  637;  3  J.  J.  Marsh. 
262;  6  Daud  186;  8  Cow.  361;  13  Ga.  478;  23  Ala.  219;  19 
N.  Y.  529;  Adams  Eq.  769,  note  3;  2  Rob.  Pr.  (old)  318;  1 
Danl.  Chy.  PI.  &  Pr.  334  et  seq;   3  W.  Va.  11. 

•7.  W.  Kennedy  and  Watts  ^  McCorkle  for  appellees,  cited 
the  following  authorities :  2  Danl.  Chy.  Pr.  1550 ;  Langdell 
Eq.Pl.  78,  80;  Story  Eq.  PI.  392;  2  Danl.  Chy.  Pr.  1549, 
note  1;  10  W.  Va.  128;  8  Gratt.  580;  10  Gratt.  557;  3  W. 
Va.  672;  6  W.  Va.  336;  1  Danl.  Chy.  Pr.  246  et  seq. ;  Id.  382, 
note  2;  14  W.  Va.  334;  3  W.  Va.  163;  7  W.  Va.  567;  Bisp- 
bam  Eq.  437;  2  Call.  184;  7  W.  Va.  707;  2  Danl.  Chy.  Pr. 
1463;  Id.  1461,  note  2;  10  W.  Va  122;  9  Gratt.  579;  Code 
ch.  134,  §  6;  Kelly's  Rev.  Stat  ch.  160. 

T.  B.  Swann  for  appellees. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

The  first  error  assigned  is,  that  on  the  bill  of  injunction 
and  the  answer  of  the  defendant,  David  Eagan,  the  injunc- 
tion should  have  been  perpetuated,  and  the  complainant 
should  have  been  decreed  the  payment  of  the  costs  incurred 
by  her,  and  that  the  allegations  in  the  answer  of  David 
Eagan,  on  which  he  asked  affirmative  relief,  were  not  such 
allegations,  as  could  have  sustained  a  cross-bill,  and  the  court 
should  have  dismissed  the  same,  so  far  as  it  sought  affirma- 
tive relief.  The  injunction  granted  not  only  enjoined  the 
sale  already  advertised  but  also  enjoined  the  trustee  and  the 
defendant,  David  Eagan,  from  again  offering  this  house  and 
lot  for  sale.  This  injunction  could  have  been  properly  per^ 
petuated,  only  in  case  the  deed  ot  trust  was  fatally  defective 
as  a  deed. 

The  defect  claimed  to  exist  in  it  was,  that  it  was  not  prop- 
erly acknowledged  by  the  complainant,  a  married  woman 
living  with  her  husband.  The  Code  of  West  Virginia 
chapter  73,  §  4  and  6,  provides  in  substance,  that  a  deed 
signed  by  a  married  woman  shall  operate  to  convey  from  the 
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wife  her  right  of  dower  and  all  her  interest  of  every  nature 
in  the  land,  when  it  has  been  properly  admitted  to  record 
both  as  to  her  and  as  to  her  husband  and  not  till  then  ;  and 
that  before  it  can  be  admitted  to  record,  she  must  appear 
before  a  proper  officer  and  having  been  examined  by  him 
privily  and  apart  from  her  husband  and  having  had  the  deed 
fully  explained  to  her,  she  must  acknowledge  the  same  to  be 
her  act  and  declare,  that  she  had  willingly  executed  the  same 
and  does  not  wish  to  retract  it,  and  all  this  must  be  reduced 
to  writing  and  put  on  record  with  the  deed. 

The  language  of  this  fourth  section  seems  clearly  to  indi- 
cate, that  the  privy  examination  of  the  wife  separate  and 
apart  from  her  husband  and  the  full  explanation  of  the  deed 
to  her,  must  precede  the  acknowledgment  of  the  deed  by 
her.  Our  courts  have  always  required  a  substantial  compli- 
ance w\t\\  all  the  requisites  of  this  law.  The  privy  examina; 
tion  must  take  place.  (Jaunty  v.  GeigcTy  1  Call.  193;  Harvey 
V.  PeckSy  1  Munf  518.  So  the  certificate  must  show,  that  the 
deed  was  fully  explained  to  her.  Harsion  v.  Randolph,,  12 
Leigh  495.  It  must  also  show,  that  she  declared,  that  she 
did  not  wish  to  retract  it.  Gh^ove  v.  Zumbro,  14  Gratt.  501 ; 
Lin7i  V.  Paton,  10  W.  Va.  198  ;  Bartleiet  al,  v.  Fleming  ct  aL^ 
3  W.  Va.  163.  So  it  must  show,  that  she  declared,  that  she  had 
willingly  executed  the  same.  Barilct  ct  al,  v.  Fletning,  3  W. 
Va.  163 ;  Leftivitch  v.  Ncal,  7  W.  Va.  569.  These  decisions  as 
well  as  the  authorities  in  other  States  establish  the  proposi- 
tion, that  the  certificate  must  show  that  the  statute-law  has 
been  in  all  respects  substantially  complied  with.  See  au- 
thorities cited  in  Laughlin  Bros,  v.  Freame  ct  al,  14  W.  Va. 
335. 

These  decisions,  in  their  spirit,  seem  to  require  us  to  de- 
clare null  the  deed  of  a  married  woman  unless  the  certificate 
shows,  that  the  acknowledgment  of  it  was  made  after  she 
had  been  examined  privily  and  apart  from  her  husband  and 
had  the  deed  fully  explained  to  her.  If  she,  as  in  the  execu- 
tion of  the  deed  from  Catharine  McMullen  to  Swan,  trustee, 
acknowledges  the  deed  with  her  husband,  though  it  be  after- 
wards fully  explained  to  her  and  she  declares  she  had  will- 
ingly executed  the  same  and  does  not  wish  to  retract  it,  still 
such  deed  must  be  held  to  be  a  nullity.     We  can  not  regard 
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as  unimportant  the  requirement  of  the  statute,  that  the 
acknowledgment  by  a  married  woman  of  a  deed  should  be 
made  separate  and  apart  from  her  husband,  and  after  the 
deed  has  been  fiilly  explained  to  her.  If  the  certificate  as  in 
this  case  shows,  that  the  deed  w^as  acknowledged  by  the  hus- 
band and  wife  together  though  it  shows,  that  there  w^as  a 
subsequent  privy  examination  and  a  compliance  with  every 
other  requisite  of  the  statute,  yet,  such  certificate  is  fatally 
defective  and  the  deed  is  void  so  far  as  it  operates  to  convey 
any  interest  of  the  wife.  These  views  are  sustained  by  au- 
thority. See  Allen  and  tvife  v.  Shortridge^  ^c,  1  Duval  (Ky. 
R.)  p.  34,  and  Z).  D.  Dewey  et  al.  v.  Joseph  Gampau,  4  Qibbs, 
(Mich.  R.)  p.  565. 

It  follows  from  these  principles,  that  the  deed  of  trust 
executed  by  J.  II.  McMullen  and  Catharine  McMullen,to  T. 
B.  Swan,  trustee,  dated  October  29,  1872,  was  inoperative 
to  convey  the  houseand  lot  of  Mrs.  Catharine  McMullen,  as 
the  certificate  of  her  acknowledgment  ot  it,  on  its  face  shows, 
that  she  acknowledged  it  for  recordation  in  the  presence  of 
and  jointly  with  her  husband,  instead  of  when  she  was  sepa- 
rate and  apart  from  him  and  after  it  had  been  fully  explained 
to  her  as  the  statute-law  requires.  For  the  same  reason,  the 
deed  from  D.  Eagan  and  his  wife  Mary  F.  Eagan,  dated  the 
same  day,  conveying  this  house  and  lot  to  Catharine  McMul- 
len, was  inoperative  to  convey  or  bar  the  contingent  dower 
interest  of  Mary  F.  Eagan  in  this  house  and  lot.  Nor  was 
this  defect  caused  by  the  ofiicer,  who  took  this  acknowledg- 
ment, re-writing  this  certificate  on  the  back  of  the  deed,  and 
dating  this  new  certificate  as  of  the  date  of  the  deed  and 
writing  it  in  the  proper  form  showing,  that  the  acknowledg- 
ment of  it  was  not  made  by  Mary  F.  Eagan  in  the  presence 
of  her  husband.  For  it  is  not  the  fact  that  the  privy  exami- 
nation and  the  acknowledgment  by  the  wife  of  the  deed, 
when  separate  and  apart  from  her  husband  are  alone  sufii- 
cient  to  make  the  deed  of  a  vnfe  valid  against  her.  A  record 
of  it  must  be  made,  and  when  made,  like  other  records,  it  is 
a  verity  and  cannot  be  corrected  or  changed  afterwards  by  the 
ofiicer.  It  has  been  held,  that  it  can  not  afterwards  be 
corrected  and  made  good,  if  not  originally  recorded  in  a 
proper  form  by  the  formal  judgment  of  a  court.    See  Mliott 
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et  al  V.  Piersol  et  aL^  1  Peters  R.  p.  329.  But  the  formal 
acknowledgment  of  this  deed,  in  the  proper  manner,  made 
by  D.  Eagan  and  Mary  F.,  his  wife,  nearly  three  years  after- 
wards, on  January  11,  1875,  before  the  clerk  of  the  court 
for  Kanawha  county,  and  his  endorsement  of  this  new 
acknowledgment  in  proper  form  on  this  deed  cured  this 
defect  and  made  this  deed  valid  against  her ;  because  it  was 
equivalent  to  the  re-execution  of  the  deed,  or  the  making  of 
a  new  deed  conveying  this  house  and  lot  in  the  proper  man- 
ner. 

We  do  not  understand,  that  the  law  as  we  have  stated  it, 
has  altered  or  affected  our  acts  concerning  married  women. 
See  chapter  66  of  Code  of  West  Virginia,  p.  417.  The  third 
section  of  this  act  provides,  that  "no  married  woman  unless 
she  is  living  separate  and  apart  from  her  husband,  shall  sell 
and  convey  her  real  estate,  unless  her  husband  joins  in  the 
deed  or  writing  by  which  the  same  is  sold  or  conveyed." 
The  apparent  meaning  of  this  is,  that  it  was  not  intended  by 
chapter  66  of  the  Code  of  West  Virginia  to  make  any  change 
in  the  manner,  in  which  the  real  estate  of  a  married  woman 
whether  her  separate  estate  or  not,  was  to  be  conveyed. 

It  would  be  unreasonable  to  construe  this  section  as  au- 
thorizing a  married  woman  to  convey  her  separate  real  estate, 
simply  by  her  husband  joining  with  her  in  the  deed  without 
any  privy  examination  of  her,  for  we  would  then  construe  this 
section  as  taking  away  from  married  women  a  protection 
against  the  undue  influence  of  husband,  which  had  always 
been  afforded  her  by  our  law  and  which  protection  the  courtf 
had  steadily  upheld  in  its  full  vigor.  It  cannot  be  supposed, 
that  the  Legislature  intended  to  do  this,  as  the  very  object  o1 
this  chapter  66  of  our  Code  p.  497,  was  to  give  to  married 
women  increased  protection  of  their  property  against  botl 
the  husband  and  his  creditors ;  an  effect,  which  to  a  larg< 
extent,  would  be  defeated  if  we  were  to  construe  this  thirc 
section  as  dispensing  with  the  privy  examination  of  the  wifi 
when  she  conveyed  her  real  estate,  if  it  was  her  6eparat4 
property. 

There  is  then,  as  we  have  construed  this  third  section  o 
chapter  66  of  our  Code  p.  448,  nothing  in  this  act  whiel 
would  render  valid  this  deed  of  trust  executed  by  Catharine 
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McMullen  to  Thos.  B.  Swan,  trustee,  but  which  was  never 
properly  acknowledged.  The  construction  of  this  third  sec- 
tion of  chapter  66  of  our  Code,  in  this  respect,  has  not  been 
heretofore  made  by  our  Court.  It  was  considered  in  the  case 
oi  Madford  v.  Cancyle^  13  W.  Va.  p.  572,  but  the  decisions  of 
he  true  interpretation  of  this  section  in  this  respect,  was  then 
waived  by  the  Court,  it  not  being  necessary  to  the  decision  of 
that  case.  The  deed  of  trust  executed  by  Catharine  J.  Mul- 
len being  in  operation  it  is  claimed,  that  the  injunction  should 
have  been  perpetuated  and  that  she  should  have  been  decreed 
her  costs.  This  would  follow  unless  the  answers  which 
prayed  affirmative  reliel  can  be  regarded  as  a  cross-bill.  They 
are  quite  informal,  but  under  our  Code  must  be  regarded  as 
the  equivalent  of  a  cross-bill  provided,  that  the  facts  stated  in 
them  are  such  as  would,  before  the  passage  of  our  Code,  have 
been  as  a  proper  basis  for  a  cross-bill. 

Now  a  cross-bill  is  a  mere  auxiliary  suit,  a  dependency  of 
the  original.  It  may  be  brought  by  the  defendant  against 
the  plaintiff  in  the  same  suit  or  against  other  defendants  or 
against  both,  but  it  must  be  touching  the  matters  in  question 
in  the  bill ;  as  when  a  discovery  is  necessary  or  as  when  the 
original  bill  is  brought  for  a  specific  performance  of  a  con- 
tract, which  the  defendant  at  the  same  time  insists  ought  to 
be  delivered  up  and  canceled ;  or  when  the  matter  of  defense 
arises  after  the  cause  is  at  issue.  See  Cross  v.  De  Valle,  1  Wallace 
14 ;  Gallatin  v.  Cunningham,  8  Cow.  361 ;  Slason  v.  Wright^  14 
Vt.  208 ;  Rutland  v.  Paige  et  aL,  24  Vt.  181 ;  Andrews  v.  Kibbee, 
12  Mich.  94;  Draper  v.  G(yrdon,  4  Sandf.  Ch.  R.  225. 

The  question  then  is,  was  this  cross  demand  in  the  answers 
in  this  case,  on  which  they  asked  affirmative  relief,  properly 
speaking,  touching  the  matters  in  question  in  the  bill  ?  Do 
these  answers  operating  as  a  cross-bill  under  our  statute  in- 
troduce other  matters  distinct  from  those  stated  in  the  origi- 
nal bill,  and  on  w^hich  it  was  based,  or  are  these  matters,  on 
which  this  affirmative  relief  is  asked  confined  to  the  matters 
involved  in  the  original  bill  ?  What  is  sought  in  these  an- 
swers by  way  of  affirmative  relief,  is  the  enforcement  by  the 
court  against  the  plaintiff,  of  her  notes  given  for  the  pur- 
chase-money of  the  house  and  lot  named  in  the  bill,  by  rea- 
son of  a  vendor's  lien  having  been  retained  in  the  deed  to  her 
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to  secure  the  payment  of  these  notes.  Was  this  introducing 
new  matters  distinct  from  those  stated  in  the  bill  and  on 
which  the  bill  itself  was  based  ? 

To  determine  this,  we  must  examine  the  bill  and  deter- 
mine about  its  full  scope  and  object.  Had  it  been  simply  an 
injunction  suit  either  to  prevent  the  sale  of  the  complaint's 
house  and  lot,  under  the  deed  of  trust  she  had  given,  because 
it  had  been  insufficiently  acknowledged  by  the  plaintiff,  a 
married  woman,  or  because  it  had  not  been  properly  adver- 
tised, it  would  seem  clear  on  the  principles  laid  down  and  on 
these  authorities,  that  the  defendant,  David  Eagan,  could  not 
in  a  cross-bill  or  under  our  statute  by  his  answer  in  the 
nature  of  a  cross-bill,  have  asked  the  court  to  have  this  house 
and  lot  sold  by  its  commissioner,  because  of  a  vendor's  lien 
he  had  retained  on  this  property.  For  in  such  case,  it  would 
have  been  introducing  into  the  suit  new  and  distinct  matters 
not  embraced  in  the  original  suit.  But  was  this  the  fiill 
scope  and  object  of  the  bill  ?  If  this  had  been  its  sole  object 
there  was  neither  necessity  nor  propriety  in  alleging  in  it, 
that  the  vendor's  lien  was  retained  in  the  deed  to  the  plain- 
tiff to  secure  the  same  identical  notes,  which  were  secured  by 
the  deed  of  trust  had  it  not  been  fatally  defective. 

The  bill  however  refers  to  the  deed  conveying  the  said 
house  and  lot  to  the  plaintiff,  and  states  its  contents  and  files 
a  copy  of  this  deed  as  a  part  of  the  bill,  and  it  further  says : 
"She  refers  the  court  to  the  fact,  that  the  vendor^s  lien  was 
expressly  reserved  in  said  deed  to  secure  the  deferred  install- 
ments of  the  purchase-money ;  and  if  said  deed  had  been 
properly  executed  by  the  wife  of  David  Eagan,  the  said  ven- 
dor's lien  would  be  a  valid  lien  for  the  purposes  intended. 
But,  notwithstanding  the  reservation  of  the  vendor's  lien  in 
said  deed,  the  said  David  Eagan  required  your  oratrix  and 
her  husband  to  give  him  a  deed  of  trust  upon  said  property 
to  secure  the  payment  of  said  deferred  installments,  which 
were  already  intended  to  be  secured  by  the  reser\'ation  of  the 
vendor's  lien  in  the  deed  delivered  to  her  by  David  Eagan." 

The  bill  declares,  that  the  wife  of  David  Eagan  did  not 
properly  acknowledge  this  deed,  and  that  thus  her  title  tc 
this  property  was  incomplete  and  imperfect  as  the  wife  oi 
David  Eagan  had  in  it  a  contingent  right  of  dower.   General 
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relief  is  asked  in  this  bill,  and  under  this  prayer  and  the 
allegations  in  the  bill,  the  court  might  in  this  cause  have 
properly  decided,  whether  this  acknowledgment  of  the  wife 
of  David  Eagan  was  binding  on  her,  and  whether  the  plain- 
tiffs title  to  this  property  was  imperfect  and  to  what  extent 
imperfect.  It  was  also  claimed  in  this  bill,  that  one  of  the 
four  hundred  dollars  purchase-money  notes  had  been  paid 
off,  but  was  still  claimed  to  be  due  and  this  could  also  have 
been  properly  enquired  into  by  the  court,  in  this  cause,  and  a 
credit  directed  to  be  given  on  thesepurchase-money  notes  tor 
whatever  have  been  paid,  and  also  the  proper  abatement  to 
be  made  from  them  for  the  contingent  right  of  dower 
of  the  wife  of  David  Eagan,  if  the  court  decided  that 
she  had  such  contingent  right  of  dower  in  this  house 
and  lot.  If  we  are  right  about  the  scope  of  this  bill 
and  the  subjects  of  controversy  involved  in  it,  then  it  would 
follow,  that  an  enquiry  was  involved  in  this  suit  as  to  the 
validity  or  the  extent  of  the  validity  of  this  vendor's  lien 
named  in  tlie  bill,  and  as  to  how  much  of  the  purchase- 
money  secured  by  it  could  be  eniorced.  Therefore,  a  cross 
bill  asking  the  enforcement  in  full  of  this  vendor's  lien  was 
proper  to  be  filed,  as  it  did  not  introduce  into  the  suit  new 
and  distinct  matter,  but  only  asked  relief  in  reference  to  a 
matter  stated  in  the  bill,  and  which  it  was  a  part  of  the  object 
of  the  bill  to  have  enquired  into  by  the  court  in  this  suit. 

The  next  enquiry  is,  whether  the  decree  of  June  3,  1876, 
was  or  was  not  erroneous  in  adjudging,  that  there  was  due 
from  the  plaintiff  Catharine  McMullen  to  W,  B.  Brooks,  as 
assignee  of  David  Eagan,  the  first  note  of  four  hundred  dol- 
lars with  interest  from  October  29,  1872,  by  the  assignment 
of  said  note  by  David  Eagan.  This  is  contradicted  in  the 
special  replication  of  the  plaintiff  to  the  answer  of  W.  B. 
Brooks,  and  it  is  claimed  that  the  pleadings  show  that,  this 
note  is  paid.  The  deed  to  the  plaintiff  as  well  as  the  deed  of 
trust  from  her,  secures  this  note  and  it  is  set  out  in  these 
deeds  as  an  existing  and  unsatisfied  debt.  This  acknowledg- 
ment of  this  debt  throws  on  the  plaintiff  the  burden  ot  prov- 
ing, that  it  has  been  paid,  and  not  a  particle  of  evidence  waa 
produced  to  show  that  it  was  paid ;  and  its  assignment  to  W. 
B.  Brooks  for  value,  is  admitted  in    the  answer  of  David 
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Eagan  the  payee  in  this  note.  It  must  therefore  be  regarded 
as  due  despite  the  bungling  statement  in  the  answer  of 
David  Eagan. 

The  statement  of  the  case  showed,  that  what  he  really  ad- 
mitted in  this  answer  to  be  jiaid,  was  only  the  two  hundred 
dollar  note  due  to  the  plaintiff  sixty  days  after  the  sale,  and 
that  none  of  these  iour  hundred  dollar  notes  had  been  paid. 
It  is  said  that  Wm.  B.  Brooks  was  no  party  to  the  cause.  It 
is  true  he  was  not  even  named  in  the  bill'but  the  answer  of 
David  Eagan  states,  that  he  wus  the  owner  of  the  four  hun- 
dred dollar  note,  which  the  bill  in  a  loose  way  said  was  paid; 
and  of  course  the  proper  mode  of  making  him  a  party,  was 
afler  this  answer  was  filed,  to  have  required  him  to  be  made 
a  party  by  an  amendment  of  the  bill.  It  is  also  true,  that  no 
one  could  properly  be  made  a  defendant  to  a  cross-bill  ex- 
cept persons,  who  were  parties  to  the  suit  as  plaintiffs  or  as 
defendants.  "Xew  parties  cannot  be  introduced  into  a  cause 
by  a  cross-bill.  If  the  plaintiff  desires  to  make  new  parties 
he  amends  his  bill  and  makes  them.  If  the  interest  of  the 
defendant  requires  their  presence,  he  takes  the  objection  of 
non-joinder,  and  the  complainant  is  forced  to  amend,  or  his 
bill  is  dismissed.  If,  at  the  hearing,  the  court  finds  that  an 
indispensable  party  is  not  on  the  record,  it  refuses  to  proceed. 
These  remedies  cover  the  whole  subject,  and  a  cross-bill 
making  new  parties  is  not  only  improper  and  irregular,  but 
wholly  unnecessary."  See  Shields  et  al.  v.  BorroWy  17  How. 
145.  This  obviously  proper  course  was  not  pursued  in  this 
case. 

The  answer  of  David  Eagan  sworn  to  showed,  that  W.  B. 
Brooks  was  a  necessary  party  to  the  cause ;  that  he  had  not 
been  made  so  by  the  bill,  and  without  any  amended  bill  be- 
ing filed  making  him  a  party,  he  files  his  answer  claiming  to 
be  the  owner  of  one  of  the  notes  stated  in  the  bill  to  have 
been  paid,  and  denying  that  any  part  of  it  was  paid.  This 
was  so  irregular,  that  had  it  been  objected  to  in  the  court  be- 
low, a  decree  in  favor  of  W,  B.  Brooks  must  have  been  re- 
versed by  this  Court.  But  it  was  in  no  manner  objected  to, 
on  the  contrary  the  record  shows  what  may  be  considered  as 
implied  assent  by  all  parties  to  this  irregular  proceeding.  The 
entry  made  on  the  record  when  this  improper  answer  of  W. 
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B.  Brooks  was  filed  states,  that  the  plaintiff  by  his  counsel, 
was  then  present  and  that  no  objection  was  made  to  this 
answer  and  thereupon  it  was  ordered  to  be  filed  and  the 
plaintifiT  replied  generally  to  it.  She  afterwards  filed  a  special 
replication  to  this  answer,  but  in  no  manner  objected  to 
the  gross  irregularity  of  any  answer  being  filed  by  W.  B. 
Brooks.  He  was  thus  treated  throughout  in  the  court  below 
as  if  the  bill  had  stated,  that  he  claimed  to  be  the  owner  of 
the  four  hundred  dollar  note  which  the  bill  alleged  was  paid, 
and  as  if  he  had  been  made  a  defendant  in  the  court  below. 
This  we  think  debars  the  plaintiff'  from  alleging  in  this  Court, 
that  he  was  not  a  proper  party  to  the  suit;  and  so  regarding 
him  there  is  no  error  in  the  decree  of  sale  of  June  30,  1876. 

The  court  in  that  decree  properly  regarded  as  curing  all  de- 
fects, the  acknowledgment  by  the  wife  of  David  Eagan  of  the 
deed  to  the  plaintiff' made  on  the  11th  day  of  January,  1875, 
before  the  clerk  of  the  county  court  of  Kanawha ;  his  certifi- 
cate made  on  said  deed  showing,  that  it  was  again  properly 
acknowledged  by  David  Eagan,  and  further  showing,  that 
his  wife  personally  appeared  before  said  clerk,  in  his  office, 
and  was  by  him  examined  privily  and  apart  from  her  hus- 
band ;  that  the  deed  was  fully  explained  to  her ;  that  she 
acknowledged  it  to  be  her  act  and  declared  that  she  had  will- 
ingly executed  the  same  and  did  not  wish  to  retract.  This 
was  equivalent  to  the  execution  of  another  deed  by  them  and 
its  due  acknowledgment  and  recordation,  and  it  cured  all 
defects  which  existed  in  the  original  deed. 

This  decree  concludes,  that  "commissioner  Swan  is  not  to 
execute  this  decree,  until  he  has  given  bond  before  the  clerk 
of  this  court  in  the  penalty  of  one  thousand  dollars  for  the 
faithful  performance  of  his  duties  as  such  commissioner 
according  to  law."  This  was  an  unnecessary  provision.  The 
law  only  requires,  that  the  commissioner  should  give  bond 
with  good  security  before  the  clerk  ot  the  court,  faithfully  to 
perform  the  duties  of  his  office,  before  he  collects  any  money 
under  a  decree  of  sale ;  and  this  should  properly  have  been 
the  provision  of  his  decree,  as  a  commissioner  of  sale  may 
properly  make  such  sale  without  giving  any  bond,  though  he 
can  not  be  authorized  to  collect  and  can  not  collect  any  por- 
tion of  the  purchase-money,  without  giving  such  bond.   But, 
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in  this  case  no  evil  resulted  from  this  improper  requirement 
of  the  court,  for  it  now  appears  by  the  record  as  amended  by 
the  agreement  of  parties,  that  this  bond  was  given  and 
acknowledged  before  the  clerk  by  the  parties  and  approved 
on  August  29,  1876,  which  was  prior  to  any  sale  of  the  prop- 
erty by  the  commissioner.  The  exception  to  one  of  the  sales 
because  this  bond  had  not  been  given,  had  really  no  founda- 
tion in  point  of  fact,  on  which  to  rest. 

The  court  did  not  err  in  refusing  to  confirm  the  first  re- 
port of  sale,  because  it  was  utterly  defective  in  showing  how 
the  sale  had  been  made  or  when,  or  that  the  terms  ol  sale 
had  been  complied  with.  The  court  it  seems  to  me,  ought 
not  to  have  set  aside  the  second  sale  because  of  the  advanced 
bid  of  one  hundred  dollars,  because  it  was  an  inadequate  ad- 
vanced to  justify  a  re-sale,  the  price  at  which  it  had  been  sold 
being  one  thousand  five  hundred  dollars,  and  because  Daniel 
Eagan  by  an  aflidavit  filed  showed,  that  he  could  if  the  sale 
was  confirmed,  have  released  to  the  plaintiff  all  demands 
against  her  for  the  residue  of  his  debt,  beyond  what  he  would 
have  received  from  this  one  thousand  five  hundred  dollar 
sale ;  and  this  would  have  been  more  beneficial  to  the  plain- 
tiff than  a  sale  of  the  property  at  more  than  one  thousand  six 
hundred  dollars. 

The  affidavits  filed  did  not  show,  that  one  thousand  five 
hundred  dollars  was  such  an  inadequate  price  as  justified  the 
court  in  setting  aside  this  sale.  It  is  true,  that  five  or  six 
years  before  the  plaintiff  had  bought  this  house  and  lot  for 
three  thousand  four  hundred  dollars,  that  six  witnesses  made 
affidavit,  that  they  were  well  acquainted  with  the  house  and 
lot  and  believed  they  were  worth  two  thousand  five  hundred 
dollars.  On  the  other  hand  three  other  witnesses,  as  well  as 
David  Eagan  swear,  that  they  know  the  property  well  and 
they  believed  one  thousand  five  hundred  dollars  was  its  full 
value.  One  of  these  was  a  person,  who  wished  to  purchase 
but  would  not  bid  at  the  sale  more  than  one  thousand  four 
hundred  and  five  dollars,  which  he  regarded  as  its  full  value. 
This  together  with  the  fact,  that  the  commissioner  of  sale 
had  made  at  diflTerent  times,  as  his  report  shows,  great  eflTorts 
to  sell  this  property  at  the  highest  price  he  could  get,  and 
had  postponed  the  sale  to  different  days  to  get  a  better  bid  if 
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possible,  and  did  not  knock  it  down  till  he  had  thus  offered 
it  there  several  times,  and  that  at  last  he  got  no  greater  price 
offered  at  this  second  sale  than  he  did  at  the  first,  ought  to 
have  prevented  this  sale  from  being  set  aside  for  inadequacy 
of  price.  At  the  third  sale  this  property  brought  one  thousand 
six  hundred  and  forty-five  dollars  and  the  sale  was  properly 
confirmed  by  the  court. 

There  was  however  a  blunder  on  the  face  of  the  decree  of 
December  20,  1875.  The  commissioner  of  sale  reported, 
that  the  sale  had  been  made  to  Mrs.  E.  V.  Oakes  for  one 
thousand  six  hundred  and  forty-five  dollars.  But  this  decree 
says,  "it  appearing  to  the  court  by  said  report  that  W.  J. 
Oakes  was  the  purchaser  at  one  thousand  six  hundred  and 
forty-five  dollars  it  was  ordered,  that  the  sheriff  put  him  in 
possession  of  said  property.  This  was  apparently  a  clerical 
error,  the  name  of  W.  J.  Oakes  being  inserted  in  the  decree 
as  the  purchaser  named  in  the  report  of  sale  by  the  commis- 
sioner, when  in  fact  Mrs.  E.  V.  Oakes  was  the  purchaser  and 
had  complied  with  the  terms  of  sale.  But  this  error  should 
have  been  corrected  by  motion  under  the  5th  section  of 
chapter  135  of  Code  of  West  Virginia,  p.  638.  No  such  mo- 
tion having  been  made,  it  constitutes  no  ground  for  revers- 
ing said  decree,  but  we  may  correct  said  decree  and  aflirm 
the  same. 

We  will  not  make  this  correction  in  this  Court,  befcause 
though  apparently  it  is  a  mere  clerical  error  yet,  it  is  possible 
that  there  is  some  agreement  between  the  purchaser,  Mrs. 
E.  A.  Oakes,  and  her  security  W.  J.  Oakes,  whereby  this 
property  is  to  be  conveyed  to  him  instead  of  her,  and  he  then 
substituted  as  purchaser.  If  this  happens  to  be  the  case, 
there  can  be  no  objection  to  carrying  it  out  by  a  proper  de- 
cree of  the  court;  but  of  course  the  decree  on  its  face  should 
show,  that  with  the  consent  of  E.  A.  Oakes,  W.  J.  Oakes  had 
been  substituted  in  her  place  as  the  purchaser,  and  proper 
provisons  should  be  made  for  enforcing  the  deferred  pay- 
ments of  the  parties  for  the  land  sold;  and  the  commissioner 
should  be  required,  before  he  collects  the  deferred  payments 
of  the  purchase-money,  to  give  a  bond  in  a  larger  penalty 
than  one  thousand  dollars. 

The  decrees  appealed  from  should  therefore  be  afiirmed, 
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and  the  appellant  should  pay  to  the  appellees  their  costs  in 
this  Court  expended  and  thirty  dollars  damages,  and  this 
cause  should  be  remanded  to  the  circuit  court  of  Kanawha 
with  instructions  to  correct  the  decree  ot  December  20,  1875, 
so  as  to  substitute  in  it  the  name  of  Mrs.  E.  V^  Oakes,  in 
lieu  of  W.  J.  Oakes,  unless  by  her  consent  entered  of  record, 
he  be  substituted  for  her  as  the  purchaser  of  said  house  and 
lot ;  and  with  further  instructions  to  proceed  with  the  case 
according  to  the  rules  governing  courts  of  equity  and  espe- 
cially, that  the  court  require  of  the  commissioner  ot  sale,  or 
of  any  other  person  whom  it  may  authorize  to  collect  the  de- 
ferred payments  for  the  said  house  and  lot,  a  bond  in  the 
penalty  of  one  thousand  five  hundred  dollars  to  be  given  be- 
fore the  clerk  of  the  circuit  court  of  Kanawha,  conditioned 
according  to  law. 

Judges  Johnson  and  Haymond  Concurred. 

Decrees  Affirmed.     Cause  Remanded. 


CHARLESTON. 

HuTTON  et  aL  v,  Lockridge  et  al.  " 
Decided  February  5,  1883. 
(*SNYbER,  Judge,  Absent.) 

1.  When  a  process  of  supersedeas  issued  by  the  clerk  of  the  Supreme 

Court  of  Appeals  states  in  accordance  with  the  transcript  of 
record,  that  the  decree  superseded  was  rendei'ed  by  a  certain 
circuit  court  on  a  certain  day,  and  no  decree  was  rendered  by 
the  said  court  on  that  day,  but  a  decree  was  rendered  on  the  day 
succeeding  the  one  named  in  the  process,  and  no  other  decree 
had  been  rendered  in  said  cause, -which  could  be  supposed  to  be 
the  one,  which  the  Appellate  Court  had  superseded,  such  process 
is  not  void  and  inoperative,     (p.  259.) 

2.  If  after  such  process  has  been  served  on  a  special  receiver,  who  by 

such  decree  had  been  authorized  to  rent  out  the  real  estate  of  the 
defendant,  he  proceeds  to  rent  the  same  but  announces  publicly 
on  the  day  of  the  renting,  that  if  the  Appellate  Court  on  being 
applied  to  should  hold  such  process  effective,  he  would  return  t<i 

^Judge  S.  absent  on  account  of  sickness. 
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the  renter  his  bond  and  repay  his  cash-payment  and  not  report 
the  renting  to  the  circuit  court,  and  the  Appellate  Court  is  satis- 
fled,  that  he  airways  intended  to  make  such  application  to  it  to 
ascertain,  whether  such  process  was  effective,  before  he  placed  the 
renter  in  possession  of  the  property,  and  before  he  reported  the 
renting  to  the  court,  it  will  not  punish  such  special  receiver 
for  a  contempt  of  the  court  because  of  such  disobedience 
of  its  lawful  process,  the  act  of  disobedience  not  having  been 
consummated  so  as'to  injure  any  one,  and  no  contempt  being 
intended,    (p.  260.) 

3.  But  if  the  special  commissioner  in  such  a  case  delays  te  make  an 
application  to  the  Appellate  Court  to  ascertain,  whether  such 
process  was  effective,  and  the  defendant  moves  the  court  to  issue 
a  rule  against  him  for  contempt,  the  court,  though  declining  to 
punish  him  for  contempt,  will  adjudge  against  him  the  costs  of 
the  proceedings,     (p.  261,  262.) 

A  rule  for  contempt  against  John  Osborne,  special  receiver 
in  a  cause  then  pending  in  the  circuit  court  of  the  county  of 
Pocahontas,  wherein  J.  C.  Hutton  and  others  were  plaintiffs 
and  J.  T.  Locl^ridge  and  others  were  defendants. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

On  April  29,  1879,  the  circuit  court  of  Pocahontas  rend- 
ered a  decree  in  three  causes,  which  were  heard  together, 
one  of  which  was  the  cause  of  J.  C.  Hutton  and  others, 
plaintiffs,  against  James  T.  Lockridge  and  others,  defend- 
ants. By  this  decree  it  was  ordered  among  other  things, 
that,  unless  the  said  James  T.  Lockridge  should  within 
thirty  days  pay  to  certain  creditors  certain  debts  and  the 
costs  of  their  suits,  certain  persons  appointed  commissioners 
should  after  a  specified  advertisement  sell  certain  lands  of 
the  said  Lockridge  to  pay  the  same. 

On  the  petition  of  .said  Lockridge,  on  September  8, 
1879,  an  appeal  with  supersedeas  to  this  decree  was  awarded 
by  a  judge  of  this  Court,  and  the  supersedeas  was  per- 
fected by  the  giving  of  the  required  bond.  At  a  term  of 
the  circuit  court  of  Pocahontas  county,  which  com- 
menced on  October  16,  1882,  while  this  cause  was  on  said 
appeal  and  supersedeas  to  said  decree  of  April  29, 1879,  unde- 
cided in  this  Court,  said  circuit  court  rendered  a  further 
decree  in  said  cause  of  J,  (J.  Hutton  et  at  v.  James  T.  Lock- 
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ridge  et  al,  whereby  it  was  ordered,  that  John  Osborne  as  a 
special  receiver  after  a  specified  advertisement  should  rent 
out  said  lands  of  the  said  Lockridgefor  one  year  from  March 
1,  1883,  so  much  to  be  paid  in  cash  by  the  renter,  as  would 
pay  the  costs  of  such  renting,  and  the  balance  on  a  credit  of 
twelve  months  to  be  secured  by  bond  with  good  personal 
security  ;  and  this  special  receiver  was  required  to  give  such 
a  bond  with  security,  as  the  law  requires.  This  decree  was 
rendered  on  October  17,  1882,  and  was  the  only  decree, 
which  w^as  rendered  in  said  court  at  the  said  term  commenc- 
ing on  October  16,  1882,  or  at  any  other  time  since  said 
decree  of  April  29,  1879,  which  had  been  superseded. 

On  the  9th  day  of  December,  1882,  upon  the  petition  of 
said  Lockridge  this  Court  granted  an  appeal  and  supeisedeas 
to  this  decree  rendered  at  the  October  term,  1882.  The 
petition  correctly  describe  this  decree  as  rendered  at  the 
October  term,  1882,  of  the  circuit  court  of  Pocahontas  and 
in  said  cause;  but  it  does  not  specify  on  what  day  it  was 
rendered,  though  with  this  exception  the  description  is  cor- 
rect. Upon  the  granting  of  said  appeal  and  supersedeas  by 
this  Court,  the  clerk  of  this  Court  on  December  19,  1882, 
issued  a  summons  against  the  appellees  in  said  appeal,  and 
in  this  summons  he  describes  the  decree  appealed  from  and 
superseded  as  rendered  by  the  circuit  court  of  Pocahontas 
county  on  the  16th  day  of  October,  1882,  in  said  cause.  The 
time  when  this  decree  was  rendered  was  taken  from  the 
transcript  of  the  record,  which  accompanied  the  petition  for 
an  appeal  and  supei^sedeas,  which  had  been  presented  by  said 
Lockridge  to  this  Court.  The  clerk  of  the  circuit  court  of 
Pocahontas  having  commenced  this  transcript  as  proceed- 
ings, "at  a  circuit  court  held  for  the  county  of  Pocahontas  on 
the  16th  day  of  October,"  carelessly  omitted  to  state  when 
this  decree  was  rendered ;  but  went  on  immediately  after 
this^  heading  to  copy  the  decree,  which  states,  that  it  w^as 
rendered  "this  day."  The  clerk  of  this  Court  therefore 
justly  concluded,  that  this  decree  was  rendered  on  the  16th 
day  of  October,  1882,  and  so  described  it  in  his  summons. 
This  summons  was  served  on  John  Osborne,  said  special  re- 
ceiver, on  the  30th  or  3l8t  of  December,  1882. 

Before    this  summons  was  served  on  him,  the  required 
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supersedeas  bond  had  been  executed  and  approved.  This 
bond  correctly  describes  the  decree,  which  had  been  super- 
seded, as  a  decree  *'  rendered  at  the  October  term,  1882;  of 
the  circuit  court  of  Pocahontas."  It  does  not  state. on  what 
day  it  was  rendered,  but  it  corresponds  with  the  petition  for 
the  appeal  and  supersedeas  on  which  the  court  had  awarded  a 
supersedeas.  But,  though  served  with  the  summons,  the 
special  receiver,  John  Osborne,  proceeded  on  January  2, 
1883,  to  rent  out  said  lands  at  a  public  renting  pursuant  to  a 
notice  to  that  effect,  which  he  had  made  prior  to  the  award- 
ing of  the  supersedeas.  He  made  known  publicly  oi^  the  day 
of  the  renting  the  fact,  that  he  had  been  served  with  this 
process  or  summons  issued  by  the  clerk  of  this  Court  and 
said,  that  if  this  Court  held  this  process  or  summons  effective 
he  would  surrender  the  renter's  bond,  return  his  cash  pay- 
ment and  make  no  report  of  the  renting  to  the  circuit  court. 
After  giving  this  notice  he  rented  publicly  these  lands,  took 
of  the  renter  the  cash  payment  and  his  bond  for  the  residue 
of  the  rent  pursuant  to  said  decree  of  October  17, 1882. 

On  the  18th  day  of  January,  1883,  on  the  affidavit  of  James 
T.  Lockridge,  this  Court  issued  a  rule  against  John  Osborne, 
the  special  receiver,  to  show  cause  why  he  should  not  be 
fined  and  attached  for  contempt  of  the  process  of  this  Court 
in  renting  the  said  lands  after  said  process  of  this  Court  had 
been  served  upon  him.  This  rule  was  returnable  to  this 
Court  on  the  20th  day  of  January,  1883,  at  which  time  said 
John  Osborne  filed  his  answer  on  oath  admitting  in  substance, 
that  the  facts  of  the  case  were  substantially  as  above  stated. 
The  admissions  in  his  answer  and  an  affidavit  of  the  clerk  of 
the  circuit  court  of  Pocahontas  county  also  filed,  and  the 
record  and  papers,  which  have  been  filed  in  this  cause,  when 
examined  show,  that  all  the  facts  which  can  have  any  bearing 
on  the  question,  whether  the  said  John  Osborne  should  be 
fined  and  attached  for  a  contempt  of  this  Court  in  this  matter, 
are  as  above  stated. 

In  his  answer  he  states,  "that  he  verily  believed  the  bond 
given  by  the  appellant,  James  T.  Lockridge,  to  pay  all  costs 
and  damages  by  reason  of  an  appeal  from  a  decree  rendered 
on  the  16th  day  of  October,  1882,  would  not  be  operative  for 
any  costs  and  damages,  which  might  be  sustained  by  reason 
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of  the  plaintiff  in  the  circuit  court  causing  to  be  executed  a 
a  decree,  which  had  not  been  appealed  from  or  suspended." 
He  also  states,  that  "he  as  an  officer  of  said  circuit  court 
was  liable  to  be  attached  and  fined  for  failing  or  refusing  to 
obey  its  mandate;  that  as  such  officer  he  regarded  it  as  his 
official  duty  to  proceed  to  execute  the  decree  of  October  17, 
1882,  unless  specifically  suspended  and,  that  it  was  not  sus- 
pended by  a  supersedeas  referring  to  a  decree  of  October  16, 
1882."  He  further  states,  that  "he  did  not  intend  any  con- 
tempt of  this  Honorable  Court;  that  he  acted  as  he  believed 
he  was  in  law  bound  to  do  and  as  the  process  of  the  court 
below  directed  him  to  do,  and  that  he  did  not  and  would  not 
willingly  and  knowingly  abuse  or  contemn  the  process  of  this 
Honorable  Court." 

De)xnis  ^  Dennis  for  Lockridge. 

Samuel  Green  for  Osborne. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

This  Court  may  issue  attachments  for  contempt  and  fines 
summarily  in  cases  of  disobedience,  by  any  person,  to  any  of 
its  lawful  processes  or  orders.  See  Code  of  W.  Va.  ch. 
147,  §  27,  p.  69,  and  State  of  W.  Va,  ex  reL  Mason  v.  The 
Harper's  Ferry  Bridge  Company,  16  W.  Va.  pages  875,  876. 
The  supersedeas  alleged  to  have  been  disobeyed  by  John 
Osborne,  special  commissioner,  was  confessedly  a  lawful 
process,  but  he  claims  in  his  answer  that  he  did  not  disobey 
this  process,  because  the  supersedeas  served  on  him  com- 
manded him  not  to  execute  a  decree  of  the  circuit  court  of 
Pocahontas  county  in  the  cause  of  J.  C.  Hutton  and  others, 
plaintifts,  against  James  T.  Lockridge  and  others,  defend- 
ants, rendered  on  October  16,  1882 ;  and  that  in  renting  out 
the  lands  of  Lockridge  he  did  so  under  a  decree  in  said 
cause  of  October  17,  1882,  which  decree  had  not  been  super- 
seded. And  it  is  argued  by  his  counsel,  that  thm  supersedeas 
of  this  Court  was  wholly  inoperative,  null  and  void  as  there 
was  no  decree  in  said  cause  rendered  on  October  16,  1882, 
and  the  suparsedeas  on  its  face  only  superseded  a  decree 
rendered  on  the  last  named  day. 
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The  process  on  its  face  expressly  superseded  some  decree 
rendered  in  this  cause.  It  cannot  therefore  be  a  nullity  as 
contended,  unless  the  insertion  in  it  of  the  wrong  date  when 
this  decree  was  rendered  makes  the  supersedeas  so  vague, 
that  its  meaning  and  purpose  could  not  with  any  cer- 
tainty be  ascertained.  If  several  distinct  and  substantially 
different  decrees  had  been  rendered  in  this  cause,  to  any  one 
of  which  the  supersedeas  of  this  Court  Avould  equally  well 
have  applied,  and  it  could  not  be  ascertained  which  of  these 
several  decrees  the  supersedeas  was  intended  to  operate  upon, 
it  is  possible  that  the  process  issued  by  the  clerk  of  this 
Court  might  be  regarded  as  inoperative ;  though  even  then 
the-  far  better  and  more  prudent  course  for  the  person  to  pur- 
sue, who  proposed  to  carry  into  execution  any  one  of  these 
decrees  would  have  been,  before  so  doing,  to  have  applied  to 
this  Court  to  ascertain  definitely  what  decree  it  intended  to 
supersede ;  and  even  in  that  case,  if  without  taking  such  pre- 
caution he  proceeded  to  execute  any  of  these  decrees,  he 
might  incur  the  risk  of  being  punished  for  a  contempt  of  this 
Court. 

In  the  case  before  us  there  can  be  no  possible  question  as 
to  the  decree,  which  the  process  issued  by  the  clerk  of  this 
Court  on  December  19,  1882,  and  served  on  John  Osborne, 
the  special  receiver,  intended  to  supersede.  There  was 
but  a  single  decree  in  this  cause,  which  wjis  then  in  force; 
all  others  having  been  superseded  by  a  former  order  of  this 
Court  and  being  then  before  this  Court  for  review\  Of  course 
the  supersedeas  must  have  referred  to  some  decree  rendered 
in  this  cause  since  September  8,  1879,  when  this  Court  super- 
seded all  decrees  in  the  cause  prior  to  that  date.  The  decree 
of  October  17,  1882,  directing  the  lands  of  the  defendant 
Lockridge  to  be  rented  out  by  the  special  receiver,  John 
Osborne,  was  the  only  decree  which  had  ever  been  rendered 
in  the  cause  afler  the  decree  of  April  29,  1879,  which  had 
been  superseded.  It  was  therefore  unquestionably  the  de- 
cree intended  to  be  superseded  by  the  process  issued  on  De- 
cember 19,  1882.  Nor  could  the  mistake  in  the  process  in 
reciting  this  decree  as  rendered  on  October  16,  1882,  instead 
of  October  17,  1882,  render  in  any  degree  ambiguous  the 
decree   intended  to  be  superseded.      The  special  receiver, 
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John  Osborne,  must  therefore  hare  known,  that  it  was  the 
purpose  of  this  Court  by  this  process  to  supersede  the  execu- 
tion of  this  decree  of  October  17,  1882.  If  he  did  know^  this, 
as  must  have  been  the  case,  it  only  remains  to  enquire 
whether  or  not  he  disobeyed  this  lawful  process  of  this  Court. 

On  January  2,  1883,  as  such  special  receiver  -under  this 
decree  of  the  circuit  court  rendered  October  17,  1882,  he 
rented  out  the  real  estate  of  the  defendant,  Lockridge,  at 
public  auction.  But  this  renting  he  did  not  report  to  the 
court,  and  unless  so  reported  it  would  be  inoperative.  He 
did  then  an  act,  which  was  the  initiatory  step  in  disobeying 
the  lawful  process  of  this  Court  and  he  is  punishable  there- 
fore unless  it  clearly  appears,  that  he  injured  no  one  and 
never  intended  to  consummate  this  act  of  disobedience.  This 
court  may  properly  punish  one,  who  has  done  anything  in 
disobedience  of  its  lawful  process  though  he  has  not  consum- 
mated his  act  of  disobedience  unless  he  can  show,  that  he 
never  thereby  injured  any  one  and  never  intended  to  con- 
summate the  act  and  make  it  operative.  The  excuses  which 
he  makes  in  his  answer,  that  he  was  apprehensive  that  the 
circuit  court  might  punish  him  if  he  did  not  execute  the  de- 
cree of  October  17,  1882,  and  that  he  regarded  the  process  of 
this  court  as  a  nullity  as  it  superseded  a  decree  said  to  have 
been  rendered  on  October  16,  1882,  when  no  decree  was 
rendered  on  that  day,  are  not  valid  excuses.  He  had  no  rea- 
son to  apprehend,  that  the  circuit  court  would  punish  him 
for  not  executing  the  decree  of  October  17,  1882,  as  that 
c  jurt  must  have  known  that  this  decree  had  been  suijerseded 
by  this  Court.  He  must,  therefore,  be  punished  by  this  Court 
for  his  disobedience  of  the  lawful  process  of  this  Court,  unless 
we  are  satisfied,  that  he  never  injured  any  one  therebj^  and 
never  intended  to  consummate  his  act  of  disobedience,  the 
first  step  of  which  he  took  by  renting  publicly  the  real  estate 
of  the  defendant,  Lockridge,  on  January  2,  1883. 

Did  he  injure  any  one  thereby  or  did  he  ever  intend  to 
consummate  this  act?  He  injured  no  one;  as  possession  of 
the  property  was  not  to  be  given  to  the  renter  till  some  two 
months  after  the  renting,  and,  when  he  rented  tliis  property, 
he  publicly  proclaimed,  that  he  had  been  served  with  the 
process  of  stfpersedeas  of  this  Court;  and  he  stated,  that  if  the 
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Court  held  this  process  eftective  he  would  surrender  the  rent- 
er's bond,  return  his  cash  payment  and  not  report  the  renting 
to  the  circuit  court.  It  seems  to  us  but  just  to  hira  to  con- 
strue this  conduct,  as  though  he  had  announced-his  purpose 
of  applying  to  this  Court  and  ascertaining,  whether  it  consid- 
ered the  jjrocess  issued  by  our  clerk  as  eftective  or  as  a  mere 
nullity.  And  so  construing  his  conduct,  if  he  had  followed 
this  declaration  up  by  applying  to  this  Court  a  week  after- 
wards, when  it  met  on  January  10, 1883,  to  ascertain  whether 
this  process  was  or  was  not  held  to  be  effective,  we  could  not 
have  held  otherwise  than  that  he  never  did  at  any  time  in- 
tend to  consummate  his  act  of  disobedience,  and  we  could 
not  have  punished  him  for  a  contempt  of  this  Court.  But  he 
never  did  make  any  such  application  to  this  Court.  On  the 
contrary  the  detendant,  Lockridge,  after'waiting  more  than 
a  week  after  this  Court  commenced  its  session,  by  his  counsel, 
applied  to  this  Court  for  a  rule  against  said  Osborne,  to  show 
cause  why  he  should  not  be  fined  and  imprisoned  for  a  con- 
tempt of  this  Court  in  disobeying  its  lawful  process.  It  is  to 
be  presumed,  that  he  took  this  course,  because  he  did  not 
believe  that  the  special  receiver,  John-  Osborne,  intended 
to  make  any  application  to  this  court  to  ascertain  whether 
it  regarded  the  process  issued  by  our  clerk  and  served  on 
hira  as  effective.  He  was  justified  in  so  doing  on  account 
of  the  unreasonable  delay  of  the  special  receiver  in  making 
such  application.  As  however  it  was  known,  that  the  ses- 
sion of  this  Court  would  last  for  at  least  two  weeks  after 
this  rule  was  issued  it  seems  to  us,  that  it  would  be 
harsh  in  us  to  draw  the  conclusion,  that  the  special  receiver, 
John  Osborne,  did  not  intend  during  this  term  of  this 
Court,  to  make  this  application  to  this  Court  to  ascertain 
whether  the  process  issued  by  our  clerk  was  regarded  by  us 
as  eflTective.  As  this  may  have  been  his  intention  we  must 
hold,  that  he  did  not  intend  to  consummate  his  act  of  disobe- 
dience to  this  Court  and  that  therefore,  he  ought  not  to  be 
punished  by  this  Court  for  a  contempt  in  disobeying  the  pro- 
cess oi  this  Court.  This  process  is,  as  we  have  seen,  lawful 
and  effective.  The  bond  too,  which  has  been  executed  by 
the  appellant  and  which  was  required  to  be  given  before  the 
supersedeas  took  effect  is  a  valid  bond,  and  furnishes  to  the 
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parties  all  the  protection  to  which  they  are  legally  entitled. 
It  does  not  describe  the  decree  superseded  as  one  rendered 
on  October  16, 1882,  as  did  the  process,  but  correctly  describes 
it  as  a  decree  rendered  in  said  cause  at  the  October  term, 
1882,  of  said  court. 

Though  we  decline  to  punish  the  special  receiver,  John 
Osborne  for  a  contempt  of  this  Court  yet,  as  we  have  seen, 
his  conduct  has  been  such  as  to  justify  the  defendant.  Lock- 
ridge,  in  asking  oi  this  Court  a  rule  against  him ;  and  therefore 
the  defendant,  Lockridge,  must  recover  of  him  his  costs  ex- 
pended in  the  prosecution  in  this  Court  of  this  proceeding; 
but  the  rule  must  be  discharged. 

Judges  Johnson  and  Woods  Concurred. 
Rule  Discharged. 


1 21  ass. 

48    660 
21    »K 

I  55    119 
21    2021 

J7 62| 

I  21    262 
68    332 


WHEELING. 

Ward  v.   Ward  et  als. 

Submitted  June  6,  1882— Decided  March  17,  1883. 

(*Woods,  Judge,  Absent.) 

1.  A  commissioner's  report,  made  in  a  cause  rightly  referred,  on  the 

face  of  which  no  error  appears,  will  be  presumed  by  the  court  as 
admitted  to  be  correct  by  the  parties,  not  only  so  far  as  it  settles 
the  principles  of  the  account,  but  also  in  regard  to  the  suf- 
ficiency of  the  evidence  upon  which  it  is  founded,  except  in  so 
far  and  as  to  such  parts  thereof  as  may  be  objected  to  by  proper 
exception  taken  thereto  before  the  hearing ;  and  the  court,  at 
the  hearing,  is  bound  to  observe  this  rule  of  equity  practice. 
And  it  is  error  for  the  court,  at  the  hearing,  to  remodel  and  re- 
state the  whole  account  stated  in  such  report,  and  enter  a  decree 
on  its  own  statement  without  reference  to  the  account  stated  by 
the  commissioner  or  the  action  of  the  parties  in  excepting 
or  not  excepting  thereto,    (p.  270.) 

2.  If  in  any  case  the  court  is  not  satisfied  with  the  report  of  a  com. 

missioner  in  regard  to  matters  not  excepted  to  wiiich  might  be 
affected  by  evidence  aliunde^  instead  of  remodelling  the 
account  on  its  own  estimate  of  the  evidence,  it  should  re-com- 
mit the  report  with  instructions  indicating  itfe  opinion,  so  that 
the  respective  parties  might  have  an  opportunity  of  meeting 
any  objection  thus  suggested,    (p.  272.) 

<'CaD9e  submitted  before  Judge  W,  took  t  is  sent  on  the  beuch. 
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3.  The  proper  rule  for  computing  interest,  where  partial  payments 
have  been  made,  is  to  deduct  the  payment  from  tlie  aggregate 
sum  of  principal  and  interest,  computing  the  latter  to  the  date 
of  the  payment,  and  the  balance  forms  a  new  capital  on  which 
interest  is  to  be  computed  to  the  next  payment ;  but  the  new 
capital  must  in  no  instance  bo  more  than  the  former,  so  that  if 
the  payment  be  less  than  the  interest  due,  the  excess  of  intere  t 
must  not  augment  the  remaining  capital,  because  that  would 
give  interest  upon  interest,  which  would  be  unlawful,    (p.  274.) 

Appeal  from  and  supersedeas  to  a  decree  ot  the  circuit  court 
of  the  county  of  Randolph,  rendered  on  the  6th  day  of  De- 
cember, 1879,  in  a  cause  in  said  court  then  pending,  where- 
in William  L.  Ward  waa  plaintift  and  Jacob  G.  Ward  and 
others  were  defendants,  allowed  upon  the  petition  of  said 
plaintiff. 

Hon.  John  Brannon,  judge  of  the  sixth  judicial  circuit, 
rendered  the  decree  appealed  from. 

Snyder,  Judge,  furnishes  the  following  statement  of  the 
case: 

In  April,  1870,  William  L.  Ward  filed  his  bill  in  the  cir- 
cuit court  of  Randolph  county  against  Washington  G.  Ward, 
alleging  therein  that  upon  an  accounting  had  between  him 
and  the  defendant,  who  is  his  brother,  it  was  ascertained  that 
the  defendant  was  indebted  to  him  in  the  sum  of  three  thou- 
sand dollars;  that  he  and  the  defendant,  being  the  owners  in 
fee  of  a  tract  of  land  lying  about  two  miles  from  Huttons- 
ville  on  the  west  side  of  the  Tygart's  Valley  river  in  Ran- 
dolph county,  the  defendant  by  his  title-bond,  dated  October 
13,  1857,  sold  his  undivided  interest  in  said  land  to  plain- 
tiff at  the  price  of  five  thousand  five  hundred  dollars ;  that 
by  agreement  the  said  indebtedness  of  three  thousand  dollars 
w^as  accepted  by  the  defendant  as  the  down  payment  on  said 
land  and  the  receipt  of  that  sum  is  acknowledged  in  the  title- 
bond,  and  one  thousand  five  hundred  dollars  ot  the  balance 
of  the  purchase-money  was  to  be  paid  on  the  Ist  day  of  No- 
vember, 1857,  and  the  remainder  of  one  thousand  dollars  on 
the  1st  day  of  November,  1858,  and  the  defendant  bound  him- 
self to  convey  his  interest  in  said  land,  by  deed,  when  said 
deferred  payments  should  be  fully  paid;  that  the  said  title- 
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bond  was  duly  signed  by  the  deiendant  and  delivered  to  the 
plaintiff  and  he  then  took  possession  of  the  whole  of  said 
land  and  has  held  it  as  his  exclusive  property  ever  since; 
that  at  different  times  before,  at,  and  soon  after  said  deferred 
payments  on  the  land  became  due  he  paid  to  the  defendant 
and  to  his  order  on  account  thereof  divers  sums  of  money 
which  in  the  aggregate  paid  and  discharged  the  whole  of  said 
purchase-money;  and  that  he  has  requested  the  defendant  to 
execute  to  him  a  deed  for  his  interest  in  the  land  but  he  has 
failed  to  do  so.  And  the  plaintiff  prays  the  court  to  compel 
the  defendant,  by  decree,  to  execute  to  him  a  deed  according 
to  the  terms  of  said  title-bond  and  for  general  relief.  The 
plaintiff  exhibited  with  his  bill  the  title-bond  therein  referred 
to,  and  also  an  account  of  the  items  ot  the  various  payments 
alleged  to  have  been  made  by  him  to  the  defendant  on  the 
said  land. 

The  defendant  answered  said  bill  admitting  the  sale  of  the 
land,  the  execution  of  the  title-bond  and  the  terms  thereof, 
as  stated  in  the  bill,  but  denying  that  the  plaintiff  had  paid 
the  purchase-money  or  any  considerable  part  thereof  as 
alleged.  And  he  denies  that  the  three  thousand  dollars,  re- 
cited in  the  title-bond  as  having  been  paid,  was  in  fact  paid 
at  the  time  or  before  said  bond  was  executed,  or  that  he  wae 
then  or  at  any  time  previous  thereto  indebted  to  the  plain- 
tiff, or  that  any  settlement  was  made  between  them  whereby 
it  was  ascertained  that  the  sum  of  three  thousand  dollars,  oi 
any  other  sum,  was  due  from  him  to  the  plaintiff.  He  statee 
that  prior  and  subsequent  to  the  date  of  said  title-bond  there 
were  large  unsettled  accounts  between  him  and  the  plaintifl 
arising  out  of  mutual  dealings,  whereby  the  plaintiff  became 
indebted  to  him  in  various  large  sums  of  money  on  account 
•of  cattle  sold,  cash  loaned,  work  done,  &c.;  that  some  of  thi 
items  of  the  plaintiff^'s  account  he  admits  to  be  correct,  some 
he  denies  to  be  just  and  others  he  neither  admits  nor  denies 
but  calls  for  full  proof  of  their  correctness.  He  expresslj 
charges  that  many  of  the  items  of  the  plaintiffs  accounts  are 
post  dated  so  as  to  make  the  same  speak  as  of  a  day  subse 
jquent  to  the  date  of  tlie  said  title-bond,  whereas  many  o 
them  accrued  before  that  date.  The  defendant,  also,  ex 
hibits  with  his  answer  an  itemized  account  of  his  chargei 
and  claims  against  the  plaintiff. 
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The  defendant  having  died  the  cause  was  revived  against 
his  three  sons,  Jacob  G.,  Reniek  S.  and  Adam  S.  Ward,  his 
devisees  and  heirs-at-law,  and  against  the  said  Jacob  6. 
Ward  as  his  executor. 

A  great  number  of  depositions  were  taken  by  both  the 
plaintiff  and  the  defendant.  By  the  former  to  sustain  the 
account  of  payments  exhibited  by  him  and  to  disprove  many 
of  the  items  charged  against  him  by  the  defendant's  testa- 
tor; and  by  the  latter  to  establish  the  items  of  the  account 
exhibited  by  their  testator  against  the  plaintiff*  and  to  con- 
trovert the  correctness  of  certain  items  of  the  plaintiff^'s  said 
account.  The  record  having  thus  become  quite  voluminous 
and  the  testimony  being  very  unsatisfactory  and  conflicting 
as  to  many  of  the  items  of  the  respective  accounts  of  the  par- 
ties, the  court  by  an  order  made  April  30, 1878,  referred  the 
cause  to  a  commissioner  with  directions  "to  raise  and  state 
an  account  between  the  plaintiff  and  the  late  Washington  G. 
Ward,nn  which  he  shall  charge  the  plaintiff*  with  one  thou- 
siind  five  hundred  dollars  as  due  the  1st  of  November,  1857, 
and  the  further  sum  of  one  thousand  dollars  due  the  1st  No- 
vember, 1858,  and  shall  allow  the  i)laintift*  all  proper  credits 
and  payments,  and  report  the  true  state  of  accounts  between 
them." 

The  commissioner  made  his  report  and  filed  the  same  in 
May,  1879,  ascertaining  the  aggregate  balance  of  principal 
and  interest  due  from  the  plaintiff' to  the  defendant's  testator, 
as  of  May,  12,  1879,  to  be  one  thousand  eight  hundred  and 
fifty-two  dollars  and  nineteen  cents  as  per  his  statement  of 
the  account  which  is  as  follows  : 

I  "statement  of  account. 

I 

"1857,  Nov.     1.— To  amount  due  by  Wm   L.  Ward  to 

I  Wash.  G.  Ward.    (See  record) $1,500  00 

I  Interest   from   Nov.    1,    ^57,  to  Nov. 

I  11,  W 2  50 


$1,502  50 
"1857,    Nov.    11.— Cr.  by  amount  paid  Snyder 54  11 

Balance  due  Wash.  G.  Ward $1,448  39 

Interest  on  same  to  Oct.  11,  *58 78  83 


Amount  October  11,  '58 $1,527  22 
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*'1858,  Oct.— Cash  loaned  Wm.  L.  Ward  by  Wash»n 

G.  Ward $       200  0 

Total $1,727  2 

**1858,               »«    —Cr.  by  2  horses  by  Ad.  Ward 160  0 

Balance  due  Wash^n  G.  Ward,  Oct.,  »58.  $1,567  2 

Interest  from  Oct.,  »58,  to  Nov.  »58 5  2 

Amount $1,572  4 

*'1858,    Nov.     1.— To  amount  due  by  Wm.  L.  Ward  to 

Washington  G.  Ward.    (See  decree.)....  1,000  0 

Total $2,572  4 

Interest  from  Nov.  1,  »58,  to  Nov.  1,  »o9.  154  2 

Amount $2,726  7 

*»1859,     Nov.     1.— Cr.  by  cash  paid  by  Wm.  L.  Ward  to 

Wa'shington  G.  Ward 1,000  0 

Balance  due  Wash*n  G.  Ward,  Nov. 

1,  »59 $1,726  7 

36headof  cattle®  $25.00 875  0 

Ciish  loaned 10  0 

Total $2,611  7 

Interest  on  thissum  from  Nov.  1,  '59,  to 

Mar.  28,  »60 63  9 

Amount $2,675  7 

'•I860,    Mar.    28.— Cr.  by  summering  30  head  of  cattle  @ 

$5.00  each 150  0 

Balance  due  Wash'n  G.  Ward,   Mar. 

28,  m $2,525  7 

Interest  thereon  from  Mar.  28,  W,  to 

Oct.  1,  »60 76  6 

Amount $4,602  3 

"1860,    Oct.    1.— Cr.  by  one  mare  by  Ad 90  0 

Balance  due  Wash'n  G.    Ward,  Oct. 

1,  '60 $2,512  3 

Interest  thereon  to  Nov.  1,  1860 12  5 

Amount $2,524  9 

**1860,     Nov.    1.— Cr.  by  cash  paid  Jacob  W.  Marshall  to 

Washington  G.  Ward $1,500  0 

Balance  due  Wash'n  G.  Ward,  Nov. 

1,  '60 $1,024  9 

To  cash  loaned $  2  96 
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To  services    taking  cattle    to 

PennsyPna $50  00 

52  96 


Total $1,077  90 

Interest  thereon  from  Nov.  1,  '60,  to 
Feb'y  1,  »61 16  17 

Amount $1,094  07 

"1861,    Feb'y    1.— Cr.  by  am't  paid  Wm.  C.  Price 39  22 

Balance  due  Washington  G.  Ward,  to 

Feb'y  1,  »61  $1,054  86 

Interest  from  Feb'y  1,  »61,  to  Oct.  1,  '61.  42  19 

Amount $1,097  04 

"1861,      Oct,      1.— Cr.  by  3  cattle  by  Ad.  Ward 90  00 

Balance  due  Wash'n  G.  Ward,  Oct. 

1, '61 $1,007  04 

Interest  from  Oct.  1,  '61,  to  Oct.  1,  1864,         181  27 

Amount $1,188  31 

"1864,     Oct.     l.-Or.  by  one  horse  by  Ad.  Ward 150  00 

Bal.  due  Wash'n  G.  Ward,  Oct.  1, 
1864 $1,038  31 

Interest  thereon  from  Oct.  1,  '64,  to 
Oct.  1,  '65 62  30 

Amount $1,100  61 

"1865,      Oct.     1.— Cr.  by  aitiount  paid  Jacob  G.  Ward 30  00 

Balance  due  Wash'n  G.  Ward,  Oct. 

1,  '65 $1,070  61 

Interest  thereon  from  Oct.  1,   '65,  to 

April,  '68 160  59 

Amount $1,231  20 

"1868,      Apr.     1.— Cr.  by  cash  paid  by  A.  Hutton 120  00 

Balance  due  Wash'n  G.  Ward,  Apr. 

1,  1868 $1,11120 

Interest  thereon  from  Apr.  1,  '68,  to 

May  12,  '79 740  90 

Amount  due  Washington  G.  Ward 
May  12,  1879 $1,852  19" 

Both  the  plaintiiF  and  the  defendants  excepted  to  eaid  re- 
port and  account.     The  plaintiff's  exceptions  are  as  follows : 

"  The  complainant  excepts  to  the  report  of  Commissioner 
Jones  filed  in  this  cause  for  the  following  reasons: 

"  First.  Because  the  commissioner  in  computing  the  inter- 
est upon  balances  has  compounded  it  in  the  following  in- 
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stances,  viz :  On  two  thousand  five  hundred  and  seventy 
two  dollars  and  forty-four  cents  from  Ist  of  November,  185j 
to  1st  of  November,  1859,  instead  of  on  the  sum  of  two  thoi 
sand  five  hundred  and  sixty-seven  dollars  and  twenty-tvv 
cents;  and  on  one  thousand  and  thirty.eight  dollars  an 
thirty-one  cents  from  Ist  October,  1864,  to  1st  October,  186i 
instead  of  one  thousand  seven  dollars  and  four  cents  for  sani 
time;  and  on  one  thousand  one  hundred  and  eleven  dollai 
and  twenty  cents  from  Ist  April,  1868,  to  May  12, 1879,  instea 
of  on  the  sum  of  one  thousand  and  seventy  dollars  andsixt} 
one  cents  for  same  time. 

"  Second.  Because  a  credit  was  not  allowed  for  so  much  c 
the  amount  claimed  by  the  plaintiff  paid  Caleb  Boggess  a 
the  defendant,  W.  G.  Ward,  in  his  answer,  admitted  th 
plaintifi' entitled  to  a  credit  for,  viz.,  thirty-seven  dollars  an^ 
fifty  cent^,  as  of  the  30th  October,  1860. 

"Third.  Because  no  credit  was  allowed  to  the  plaintiff  to 
the  sum  of  two  hundred  and  fifty  dollars  of  the  13th  Octobei 
1858,  paid  to  J.  M.  Crouch,  admitted  by  \V.  G.  Ward  to  A 
Hutton,  witness,  in  1861,  to  have  been  paid,  and  not  denie 
by  his  answer  afterwards  filed. 

"Fourth.  Because  no  credit  was.  allowed  to  the  plaiiiti 
for  the  item  of  sixty-five  dollars,  or  any  part  of  it,  which  th 
defendant  in  his  answer  distinctly  admits  to  be  correct. 

"  Fifth.  Because  no  credit  was  allowed  to  the  plaintiff  fo 
the  sum  of  one  thousand  dollars  paid  in  November,  1857,  an 
which  was  one  of  the  items  of  the  account  presented  to  Vi 
G.  Ward  for  settlement  by  A.  Hutton  in  1869,  and  whic 
was  not  then  denied  or  objected  to,  as  was  the  case  with  othe 
items  of  the  account,  and  which,  by  his  answer  filed  in  th 
cause  wherein  he  refers  specifically  to  otlier  items,  and  dit 
putes  the  correctness  of  some  of  them,  he  does  not  deny  o 
otherwise  question  than  to  say  of  it,  together  with  othen 
that  he  is  thus  unable  to  speak  with  certainty,  does  notadrai 
it  specifically,  but  calls  for  proof.  It  is  distinctly  alleged  i 
the  bill  as  an  item  of  cash  paid,  and  not  denied  by  the  answei 
and  by  the  law  governing  the  pleadings,  required  no  othe 
proof,  but  should  have  been  treated  as  admitted.  The  cone 
missioner  seems  to  have  overlooked  the  order  of  reference 
and  the  fact  that  the  title  bond  dated  October,  1857,  require 
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the  payment  of  one  thousand  five  hiifidred  dollars  against 
the  Ist  of  November  thereafter,  when  because  of  the  short 
interval  between  the  date  of  the  bond,  which  recognized  a 
previous  settlement,  and  the  payment  of  one  thousand  dollars, 
he  assumed  that  this  sum  most  probably  had  been  settled. 

"Sixth.  Because  no  credit  w^as  allowed  to  the  plaintiff  for 
the  sum  of  seven  hundred  dollars  shown  by  the  testimony  of 
See  and  Cutwright  to  have  been  paid  or  loaned  by  the  plain- 
tiff to  W.  6.  Ward  in  the  month  of  December,  1857. 

"Seventh.  Because  credit  was  not  given  to  the  plaintiff 
for  the  following  items  of  the  account  filed  with  the  bill, 
viz. :  October  13,  1858,  four  hundred  dollars ;  Id.  thirty- 
two  dollars;  i(i.  one  hundred  and  ninety  dollars;  October 
28,  1858,  thirty-five  dollars;  November  15,  1858,  fifty-four 
dollars;  October  18,  1865,  ten  dollars,  and  which  were 
neither  denied  when  presented  by  A.  Hutton  to  him  for  set- 
tlement in  1869,  nor  by  W.  G.  Ward  in  his  answer  filed  in 
this  cause. 

"Eighth.  Because  the  amount  which  the  commissioner 
finds  to  be  due  from  the  plaintiff  to  the  said  W.  G.  Ward  at 
the  close  of  the  war,  far  exceeds  the  highest  estimate  by  W. 
G.  Ward  that  such  indebtedness  could  reach,  as  shown  by 
his  repeated  statements  to  the  witnesses  whose  testimony  has 
been  given  and  tiled. 
"May  16,  1879." 

The  exception  of  the  defendants  is  as  follows  : 

"The  defendants  except  to  the  report  of  commissioner 
Jones,  because  it  allows  to  the  plaintift'a  credit  of  one  thou- 
sand five  hundred  dollars  as  of  date  November  1,  1860, 
alleged  to  have  been  paid  to  Wash.  G.  Ward  by  the  plaintift 
by  Jacob  W.  Marshall,  as  the  testimony  in  the  cause  is 
wholly  insufiicient  to  warrant  such  credit." 

The  cause  coming  on  to  be  heard  on  the  6th  day  of  De- 
cember, 1879,  the  court  entered  a  decree  therein,  the  mate- 
rial part  of  which  is  as  follows : 

"Upon  consideration  the  court  is  of  opinion  that  the  report 
of  said  commissioner  Jones  is  not  sustained  in  its  material 
parts  by  tlie  proofs  herein,  and  the  court  deeming  it  proper 
to  make  a  statement  of  the  accounts  between  the  parties 
upon  the  proofs,  has  made  and  filed  herein  a  statement  of 
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accounts  between  the  parties  marked  "Statement  < 
Accounts  by  the  Court"  as  a  part  of  the  record,  from  whic 
it  appears  that  there  was  due  of  purchase-money  trom  Wi 
liam  L.  Ward,  the  plaintiff,  to  Jacob  S.  Ward,  the  exeeut< 
as  aforesaid,  on  the  undivided  moiety  of  the  tract  of  land  i 
the  bill  and  proceedings  mentioned,  on  the  Istdayof  Decen 
ber,  1879,  the  sum  of  thirteen  hundred  and  nine  dollars  an 
thirty-nine  cents  ($1,309.39),  and  that  the  contract  in  re8pe< 
to  the  moiety  of  said  land,  represented  by  the  title  bond  < 
said  W.  6.  Ward,  filed  with  the  plaintiffs  bill  as  an  e: 
hibit,  shall  be  specifically  executed.  It  is,  therefore,  su 
judged,  ordered  and  decreed  that  the  plaintiff,  William  1 
Ward,  do  pay  to  the  defendant,  Jacob  6.  Ward,  as  execute 
of  the  last  will  and  testament  of  W.  G.  Ward,  deceased,  tl 
said  sum  of  one  thousand  three  hundred  and  nine  dollai 
and  thirty-nine  cents,  with  interest  thereon  from  the  said  li 
day  of  December,  1879,  and  to  him  the  costs  expended  l 
W.  6.  Ward  herein  in  his  lifetime,  and  to  the  defendan 
their  costs  herein  expended." 

From  this  decree  the  plaintift'  appealed  to  this  Court. 

a  Boggess  for  appellant  cited  10  W.  Va.  31-73,  Id.  6£ 
and  12  W.  Va.  243. 

Cressap,  for  appellees. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

The  appellant  insists  that  there  was  no  error  on  the  iaee( 
the  report,  and,  consequently,  so  much  of  it  as  was  not  e: 
cepted  to  by  either  party  is  presumed  to  be  admitted  I 
them,  respectively,  to  be  correct,  and  that  it  was,  therefor 
error  for  the  court  to  remodel  and  restate  the  whole  accoui 
without  reference  to  the  position  taken  and  occupied  by  tl 
parties  in  relation  to  said  report. 

The  party  complaining  of  a  commissioner's  report  mu 
point  out  the  error  of  which  he  complains  by  exceptioi 
thereto  so  as  to  direct  the  mind  of  the  court  to  it,  and  wh€ 
he  does  so  the  parts  not  excepted  to  are  presumed  to  be  a< 
mitted  to  be  correct,  not  only  as  regards  the  principles  bi 
also  as  to  the  evidence  on  which   such  parts  are  founded.- 
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McCarty  v.  Chalfant,  14  W.  Va.  581 ;  Chapman  v.  P.  ^  S.  JR. 
H.  Co.,  18  Id.  185. 

A  commissioner's  report,  if  erroneous  on  its  face,  may  be 
objected  to  on  the  hearing',  though  not  excepted  to;  but  with- 
out such  exception  it  cannot  be  impeached  by  adult  parties 
on  grounds  and  in  relation  to  matter?,  which  may  be  aftected 
by  extraneous  testimony.  McCarty  v.  Chalfanty  supra;  Hy- 
man  v.  Smith,  10  W.  Va.  298.  WTien  adult  defendants  fail 
to  except  to  a  report  of  a  commissioner  they  are  deemed  to 
acquiesce  therein,  and  they  will  not  be  permitted  to  impeach 
it  either  at  the  hearing  of  the  cause  or  in  the  appellate  court 
except  for  errors  apparent  upon  its  face.  Wyatt  v.  Thompson, 
10  W.  Va.  645;  Laidky  v.  Kline,  8  Id.  218;  Penn  v.  Spencer, 
17  Gratt.  85;  Ogle  v.  Adams,  12  W.  Va.  213. 

In  Perkins  v.  Saunders,  Tucker,  Judge,  in  delivering  the 
opinion  of  the  court  says :  "  I  have  considered  it  as  a  settled 
principle  that  this  court  will  not  enter  into  an  examination 
of  accounts  referred  to  a  commissioner,  and  settled  by  him, 
unless  an  exception  to  them  has  been  taken  in  the  court  of 
chancery,  nor  then,  unless  the  exception  be  so  stated  as  that 
this  court  may  decide  upon  the  equity,  or  legality,  of  the 
principle  only,  upon  which  the  article  is  admitted  or  rejected, 
without  wasting  their  time  in  adjusting  the  particulars  of  a 
long  and  intricate  account — a  business  which  is  the  peculiar 
province  of  a  commissioner  and  accountant — and  which,  it 
this  court  were  to  admit  themselves  to  be  bound  to  engage 
in,  would  in  a  year  or  two  put  a  total  stop  to  the  administra- 
tion of  justice  in  civil  causes  in  this  commonwealth."  2  H. 
&M.  422;  14  W.  Va.  559. 

The  foregoing  principles,  for  the  most  part,  have  reference 
to  appellate  courts,  but  it  seems  to  me  the  same  reascn3, 
which  make  them  proper  and  necessary  for  the  disposal  of 
the  business  in  those  courts,  would  require  their  observance 
in  courts  of  original  jurisdiction,  the  judges  of  which  have  as 
little  and,  perhaps,  less  time  and  fewer  facilities  for  making 
calculations  and  unravelling  tedious  details  of  complicated 
accounts.  The  main  object  of  referring  a  cause  to  a  commis- 
sioner is  to  relieve  the  court  of  such  labors.  In  almost  every 
settlement  a  large  portion  of  the  items  are  undisputed,  and 
the  commissioner  having  the  parties  before  him  can  more 
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readily  than  the  court  ascertain  and  eliminate  theundiepute< 
from  the  controverted  matters,  and  then  report  upon  th 
whole  according  to  his  best  judgment,  leaving  it  to  any  part 
dissatisfied  with  any  part  of  the  report  to  except  thereto,  s 
as  to  direct  the  mind  of  the  court  to  the  precise  subject  c 
dispute.  In  some  instances  the  controversy  is  confine 
wholly  to  questions  of  law  and  in  others  to  matters  of  fad 
In  either  case,  it  the  parties  are  suijuriSy  and  no  error  appear 
on  the  face  of  the  report,  it  is  taken  to  be  prima  facie  correct 
and,  if  no  exception  is  taken  thereto,  it  is  confirmed  as  c 
course  without  an  examination  of  the  proofs  by  the  courl 
This  is  done  upon  the  presumption  that  the  parties  by  mah 
ing  no  objection  concede  the  correctness  of  the  report.  An< 
for  the  same  reason,  if  any  part  of  the  report,  or  separat 
items  thereof,  remains  unexcepted  to  such  part,  or  sucl 
items,  will  be  regarded  by  the  court  and  may  be  treated  b 
the  parties  as  admitted  to  be  correct.  The  court  will  notpei 
mit  any  party  to  impeach  a  report,  correct  on  its  face,  as  t 
any  matter  which  may  be  affected  by  extraneous  evidene 
unless  notice  has  been  given  thereof  by  exception  before  th 
heariug.  The  evident  purpose  of  this  rule  is  to  prevent  sui 
prise  and  require  the  parties  to  deal  frankly  with  each  othc 
and  not  permit  the  laying  of  a  trap  to  obtain  an. undue  ad 
vantage  {it  the  last  moment  when  all  explanation  is  preclu 
ded.  It  is  just  as  essential  to  the  ends  of  justice  and  thedu 
administrjition  of  the  law  that  the  court  should  observe  thi 
rule  as  it  is  for  the  court  to  require  its  observance  by  th 
parties.  If  the  court  can  at  the  hearing  ignore  the  repoi 
and  disregard  the  effect  thereof  as  to  tlie  parts  not  exeepte* 
to,  the  surprise  upon  the  parties  may  be  as  great  and  the  r( 
suit  as  detrimental  as  if  the  court,  at  the  instance  of  a  partj 
had  pormitted  objections  to  ba  taken  at  the  hearing  as  t 
matters  not  excepted  to  and  which  might  be  affected  by  85 
traneous  evidence.  It  seems  to  me,  therefore,  that  the  n 
port  of  a  commissioner  on  the  face  of  which  no  error  appean 
and  which  is  made  in  a  cause  rightly  referred,  nmst  b 
treated  by  the  court  as  well  as  the  parties,  at  the  hearing,  s 
correct,  not  only  so  far  as  it  settles  principles,  but,  also,  i 
regard  to  the  sufficiency  of  the  evidence  upon  which  it  i 
founded,  except  in  so  far,  and  as  to  such  parts  thereof,  as  ol 
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jection  may  have  been  taken  by  proper  exceptions  filed 
by  any  party;  and  the  court  is  as  much  bound  by  the 
report  so  unexcepted  to,  in  whole  or  in  part,  as  are  the  parties 
themselves,  and  it  is  error  for  the  court,  at  the  hearing,  to 
remodel  and  restate  the  whole  account  without  reference  to 
the  report  or  the  action  of  the  parties  in  excepting  or  not  ex- 
cepting thereto.  If  in  any  case  the  court  is  not  satisfied  with 
the  report  in  regard  to  matters  not  excepted  to  and  which 
might  be  affected  by  evidence  aliunde,  it  should  recommit  it 
with  instructions  indicating  its  opinion,  so  that  the  respec- 
tive parties  might  have  an  opportunity  of  meeting  any  new 
phase  of  the  matters  thus  suggested. 

In  the  case  at  bar  I  am  of  opinion,  that  the  complicated 
condition  of  the  accounts  between  the  parties  and  the  vol- 
uminous and  contradictory  character  of  the  testimony  in  re- 
lation thereto  fully  warranted  the  reference  to  a  commis- 
sioner. The  parties  are  all  sui  juris;  and  they  having  availed 
themselves  of  their  legal  rights  by  excepting  to  such  parts  of 
the  report,  as  they  deemed  to  be  erroneous,  the  parts  not  ex- 
cepted to  were  presumed  to  be  admitted  by  them  to  be  cor- 
rect. In  this  condition  of  the  cause  the  court  made  a  state- 
ment oi  the  accounts  between  the  parties  which  it  made  the 
basis  of  the  decree  of  December  6,  1879.  This  statement 
was  obviously  made  without  reference  to  the  report  or  the 
exceptions  filed  thereto.  It  seems  to  be  founded  entirely 
upon  the  court's  estimate  of  the  proofs  in  the  cause,  because 
it  introduces  items  not  allowed  by  the  commissioner  and  not 
excepted  because  not  allowed,  and  it  excludes  others  allowed 
by  the  commissioner  and  not  excepted  to  by  any  party.  The 
parties,  in  the  absence  of  any  exception  had  a  right,  as  we 
have  seen,  to  rely  upon  the  sufliciency  of  the  evidence  to 
sustain  such  parts  of  the  report  as  were  not  excepted  to;  con- 
sequently, the  court  erred  in  disregarding  the  report  and 
entering  a  decree  founded  on  its  own  statement  of  the 
accounts  between  the  parties  without  reference  to  said  report 
or  the  implied  admissions  therein  of  the  parts  not  excepted 
to,  especially  as  the  facts  might  have  been  explained  or 
changed  by  extrinsic  evidence! 

Proceeding  now  to  dispose  of  the  exceptions  to  the  report 
of  Commissioner  Jones  as  the  circuit  court  should  have  done, 
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this  Court  is  of  opinion  that  theplaintifPs/r^^,  secoiid,  fourth 
and  Jifth  exceptions  and  the  seventh  in  part,  are  well  taken 
and  must  be  sustained.  The  first,  because  the  rule  upon 
which  the  commissioner  computed  the  interest  on  the  bal- 
ances therein  specified  amounts  to  compounding  and  is, 
therefore,  illegal  and  erroneous.  The  proper  rule  for  com- 
puting interest,  where  partial  payments  have  been  made,  is 
to  deduct  the  payment  from  the  aggregate  sum  of  principal 
and  interest,  computing  the  latter  to  the  date  of  the  pay- 
ment, and  the  balance  forms  a  new  capital ;  on  that  interest 
is  to  be  computed  from  that  time  to  the  next  pay- 
ment, and  so  on  for  each  payment ;  but  with  this  caution, 
that  the  new  capital  be  not  more  than  the  former,  so  that  if 
the  payment  be  less  than  the  interest  due  at  the  time,  the 
excess  of  interest  must  not  augment  the  remaining  capital, 
because  that  would  be  to  give  interest  upon  interest  which 
would  be  unlawfiil.  When  the  payment  is  less  than  the  in- 
terest accrued  on  the  principal  at  the  date  of  the  payment, 
no  stop  should  be  made,  but  the  interest  should  be  computed 
until  the  payments,  whether  one  or  more,  are  sufficient  to 
absorb  the  whole  of  the  interest  and  then  the  same  should 
be  deducted  from  the  sum  of  principal  and  interest — Lk/ht- 
foot  V.  Price,  4  II.  &  M.  431 ;  Hurst  v.  Ilite,  20  W.  Va.  i83. 

The  second  2i\\A  fourth  because  Washington  G.  Ward  in  his 
answer  to  the  plaintifFs  bill  expressly  admits  that  the  plain- 
tift  paid  for  him  thirty-seven  dollars  and  fifty  cents  to  Caleb 
Boggess  and  sixty-five  dollars  to  R.  S.  Ward. 

The  fifth,  because  the  one  thousand  dollars  referred  to  in 
this  exception  was  charged  on  the  account  presented  to  said 
Washington  G.  Ward  in  1869,  when  a  settlement  was 
attempted  between  said  Ward  and  the  plaintift,  and  it  was, 
also,  asserted  in  the  plaintiffs  bill  and  charged  on  the 
account  filed  therewith,  and  its  correctness  was  not  ques- 
tioned except  by  implication,  in  the  answer  of  said  Wash- 
ington G.  Ward  to  plain tift's  bill,  although  he  specifically 
and  expressly  disputed  many  other  items  of  said  account  of 
smaller  amounts  and  less  importance.  Nor  was  its  correct- 
ness disputed  by  said  Ward  at  said  attempted  settlement  or 
objected  to  so  far  as  can  be  ascertained  from  the  testimony 
of  A.  Hutton  and  the   defendant  Jacob  G.  Ward  both  of 
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whom  were  present  ou  that  occasion.  The  sum  is  so  large 
that  it  is  not  at  all  probable  it  would  have  been  allowed  to 
stand  without  objection  on  these  occasions,  while  a  number 
ot  smaller  items  were  objected  to  and  declared  erroneous, 
unless  it  had  been  a  proper  charge.  I  am  very  much  in- 
clined to  believe  that  this  one  thousand  dollars  represents 
the  payment  referred  to  in  the  deposition  of  H.  Snyder  as 
paid  by  him  for  the  plaintift*  to  said  Ward.  The  sum  is  not 
precisely  the  same  but  the  small  difference  may  be  readily 
accounted  for  by  the  interest  which  accrued  between  the  date 
at  which  it  is  charged  and  the  time  of  the  actual  payment  by 
Snyder.  The  title-bond  given  but  a  few  weeks  before  re- 
quired a  payment  in  excess  of  this  sum  at  the  date  of  this 
charge.  It  is  not  likely  that  the  plaintiff  would  wholly  fail 
to  meet  any  part  of  such  a  large  payment  upon  a  contract  so 
recently  made.  It  is  more  likely  the  arrangement  to  meet 
it  had  been  made  at  the  time  the  contract  was  entered  into. 
I  think,  therefore,  this  item  of  one  thousand  dollars  paid 
November  1,  1857,  should  be  allowed. 

The  seventh  exception,  except  as  to  the  item  of  ten  dollars, 
alleged  to  have  been  paid  in  October,  1865,  should  be  sus- 
tained. The  said  item  of  ten  dollars  was  disputed  in  the 
answer  of  Washington  G.  Ward  and  is  proved  to  be  incor- 
rect by  J.  G.  Ward  to  whom  it  is  alleged  it  was  paid. 
'Neither  of  the  other  items  in  said  exception  are  expressly 
denied  by  said  W.  G  Ward  in  his  answer  to  plaintiffs  bill, 
nor  does  it  appear  that  he  objected  to  any  of  them  when 
presented  to  him  by  Hutton  for  settlement  in  1869,  although 
other  items  on  the  account  were  then  disputed. 

The  plaintiffs  thii^d,  sixth  and  eighth  exceptions  must  be 
overruled.  The  third,  because  the  two  hundred  and  fifty 
dollars  therein  referred  to  was  denied  and  declared  errone- 
ous by  W.  G.  Ward  when  presented  to  him  by  Hutton,  and 
there  is  no  evidence  to  sustain  said  item  or  controvert  said 
denial. 

The  sixth  is  not  well  taken  for  the  reasons  hereinafter 
stated  in  considering  the  defendant's  exception.  And  the 
eighth  is  simply  an  assertion  in  regard  to  the  evidence  and  is 
too  general  and  indefinite  to  constitute  a  sufficient  exception 
to  a  report.     Sandg  v.  Bandall,  20  W.  Va.  244. 
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The  defendant's  exception  to  said  report  must  be  sustained, 
because  the  proof,  if  it  has  any  relation  whatever  to  the  one 
thousand  five  hundred  dollars  excepted  to,  is  wholly  insuffi- 
cient to  establish  it  as  a  proper  charge.  The  circumstances 
tend  strongly  to  cast  suspicion  upon  this  item  and  the  seven 
hundred  dollars  mentioned  in  the  plaintiff's  sixth  exception, 
if  they  do  not  fiiUy  condemn  them.  It  is  shown  conclusively 
that  neither  of  these  large  items  was  charged  on  the  account 
of  the  plaintiff,  which  was  furnished  to  A.  Hutton  in  1869  to 
settle  by,  nor  was  either  on  the  account  as  originally  filed 
with  the  plaintiff's  bill.  They  were  not  on  said  account 
when  Washington  G.  Ward  answered  the  bill;  and  they 
were  never  claimed  or  asserted  until  after  the  death  of  said 
Ward,  who  was,  perhaps,  believed  to  be  the  only  person  that 
could  show  their  injustice.  Afler  the  death  of  the  original 
defendant  they  seem  to  have  been  surreptitiously  added  to 
the  account  filed  with  the  bill  at  the  foot  of  the  other  charges. 
In  the  answer  subsequently  filed  by  the  executor,  Jacob  G. 
Ward,  he  positively  denies  the  correctness  of  both  these 
items.  The  testimony  by  which  they  are  attempted  to  be 
supported  is  altogether  too  vague  and  conjectural  to  establish 
such  large  items  which,  if  correct,  it  may  well  be  presumed 
could  be  proved  with  more  certainty.  J.  W.  Marshall,  by 
whom  it  is  alleged  the  one  thousand  five  hundred  dollars  was 
paid,  proves  nothing  in  support  of  any  such  payment.  His 
testimony  may  relate  to  a  different  transaction  and  with  equal 
propriety  might  be  invoked  to  prove  any  other  charge  on  the 
plaintiff's  account.  Much  of  the  other  testimony  is  very  im- 
probable and  much  discredited  if  not  successfully  impeached 
by  the  defendants'  proof  and  the  circumstances  in  the  cause. 
Upon  a  careful  consideration  of  all  tlie  evidence  I  am  clearly 
of  opinion  that  the  said  items  of  seven  hundred  dollars  and 
one  thousand  five  hundred  dollars  should  each  be  disallowed. 

I  am,  therefore,  ot  opinion,  for  the  errors  aforesaid,  that 
the  decree  of  December  6,  1879,  should  be  reversed  with 
costs  to  the  appellant  against  the  appellee,  Jacob  G.  Ward, 
executor  of  Washington  G.  Ward,  deceased,  to  be  levied  of 
the  goods  of  his  testator  in  his  hands  to  be  administered,  and 
that  the  cause  be  remanded  to  the  said  circuit  court  of  Ran- 
dolph county  with  directions  to  said  court  to  recommit  the 
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report  of  Coramiseioner  Jones  to  him  or  some  other  commis- 
sioner with  instructions  to  such  commissioner  to  reform  said 
report  and  account  and  ascertain  the  balance  between  the 
plaintiff  and  the  estate  of  said  Washington  Q.  Ward,  de- 
ceased, according  the  principles  of  this  opinion  and  report  to 
said  court;  and  that  the  cause  be  further  proceeded  in  in 
said  circuit  court  in  accordance  with  the  rules  and  practice  in 
courts  ot  equity. 

Judges  Johnson  and  Green  Concurred. 

Decree  Reversed.     Cause  Remanded. 


WHEELING.  21  f^ 

Mitchell  et  al.  v.  Carder, 

Submitted  January  11,  1883— Decided  March  17. 1883. 

(Woods,  Judge,  Absent.) 

1.  A  party,  who  is  in  poesession  of  lands  under  claim  of  title,  makes 

it  his  as  against  the  world  except  as  to  the  true  owner,  and  it 
remains  his  as  against  all  persons  entering  without  his  consent, 
unless  he  abandons  the  land ;  and  he  may  recover  the  possession 
of  the  land  by  a  writ  of  unlawful  entry  and  detainer,  even  of  the 
true  owner,  who  has  entered  upon  the  same  without  the 
occupant's  consent  and  without  his  abandonment  of  such  land. 
(p.  283.) 

2.  If  such  person  in  possession  of  such  land  leaves  it  with  the  inten- 

tion of  returning  and  taking  possession  of  it  at  a  future  time,  he 
does  not  abandon  such  land,  even  though  no  one  be  upon  the 
land  for  a  considerable  length  of  time.  An  abandonment  takes 
place,  only  when  one  in  possession  leaves  with  an  Intention  of 
not  again  resuming  possession ;  for  abandonment  is  a  question 
of  intention  ;  and  mere  lapse  of  time  does  not  constitute  abandon- 
ment, though  it  is  proper  to  be  considered  in  ascertaining  the 
intention  of  a  party,  who  has  left  land,  which  he  has  been  occu- 
pying,   (p.  285.) 

3.  So  too  the  promptness  or  delay  of  a  former  occupant  in  instituting 

suit  or  demanding  possession  of  one,  who  has  entered  on  the 
land,  is  proper  evidence  to  be  considered  in  ascertaining  such 
intention  of  the  first  occupant ;  and  indeed  a  wide  range  should 
be  allowed,  for  it  is  generally  only  from  ^\  f^lie  surrounding  facta 
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and  circumstances,  that  the  intention  of  an  occupant  of  land  ca 
be  ascertained,  when  he  has  left  its  possession,    (p.  288.) 

4.  But  if  such  an  occupant  of  land  having  no  valid  title  has  in  poii 
of  fact  so  abandoned  the  possession  of  land  with  no  intent  < 
resuming  it,  then  any  one  may  take  possession  and  hold 
against  him,  even  though  he  promptly  institute  proceeding 
to  recover  such  possession;  but  the  burden  of  proving  clear) 
such  abandonment  rests  on  the  one  who  asserts  it.    (p.  290.) 

Writ  of  error  to  a  judgment  of  the  circuit  court  of  tl 
county  of  Jackson,  rendered  on  the  12th  day  of  March,  188! 
in  an  action  of  unlawful  detainer  in  said  court  then  pending 
wherein  A.  B.  Mitchell  and  J.  W.  Mitchell  were  plaintiff 
and  Z.  P.  Carder  was  defendant,  allowed  upon  the  petitio 
of  said  Carder. 

Hon.  Robert  F.  Fleming,  judge  of  the  sixth  judicial  circui 
rendered  the  judgment  complained  of. 

Green,  Judge,  furnishes  the  following  statement  of  th 
case: 

At  the  September  term,  1864,  of  the  circuit  court  ot  Jacl 
son  county,  one  James  M.  Reynolds  obtained  a  judgmei 
against  the  defendant,  Z.  P.  Carder,  for  two  hundred  an 
twenty-five  dollars  and  interest  and  cost,  which  was  du" 
docketed  and  immediately  thereafter  a  subpoena  in  ehancei 
was  issued  in  a  suit  brought  in  said  circuit  court  to  enfon 
this  judgment  out  of  the  defendant's  lands. 

On  October  1,  1865,  this  subpoena  was  returned  by  tt 
sherift;  the  return  being,  that  the  defendant  was  not  fouL 
in  his  bailiwick.  On  January  19,  1866,  the  plaintiflf  in  th 
chancery  suit  filed  his  affidavit,  that  the  defendant,  Z.  1 
Carder  was  a  non-resident  of  the  State  of  West  Virginia 
and  at  the  March  rules  1866,  the  plaintiff,  Reynolds,  filed  h 
bill  asking  to  charge  the  two  tracts  of  land,  the  subject  i 
controversy  in  this  cause,  with  the  payment  of  this  judginei 
improperly  described  as  having  been  rendered  in  1866,  bi 
otherwise  described  as  corresponding  with  said  judgment,  i 
the  property  of  the  defendant,  Z.  P.  Carder. 

On  September  19,  1866,  a  decree  was  renderedlin  th 
cause,  which  recited,  that  order  of  publication  had  been  dul 
executed  against  the   defendant,  Z.  P.  Carder,  and  tliat  th 
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bill  was  taken  for  confessed  against  him,  and  thereupon  the 
court,  Hon.  George  Loomis  presiding,  rendered  a  personal 
decree  for  two  hundred  and  twenty-five  dollars,  the  amount 
of  said  judg-ment  and  for  eighteen  dollars  and  one  cent  the 
costs  of  the  suit  at  law  and  also  for  the  costs  of  this  chancery 
suit;  and  further  decreed,  that  unless  this  was  paid  in  thirty 
days  W.  W.  Flesher,  as  commissioner,  should  sell  said  lands 
of  the  defendant,  Z.  P.  Carder,  or  so  much  thereof  as  was 
necessary  for  cash  in  hand,  after  advertising  the  time  and 
place  of  sale  for  twenty  days,  at  the  front  door  of  the  court 
house  of  Jackson  county.  No  bond  was  required  to  be  given 
by  the  special  commissioner. 

On  Februarj'  4,  1867,  W.  W.  Flesher,  the  special  commis- 
sioner, sold  said  lands  of  the  defendant,  Z.  P.  Carder,  for 
three  hundred  and  fifteen  dollars  and  eighty-seven  cents 
which  was  just  the  amount  decreed  against  Z.  P.  Carder. 
This  report  of  the  sale  was  confirmed  by  the  court  and  a  deed 
ordered  to  be  made  to  the  purchaser,  Wm.  T.  Greer,  and 
the  decree  further  directed  the  commissioner  to  convey  said 
land  to  said  W"m.  T.  Greer,  icith  covenant  of  general  war- 
ranty  on  behalf  of  Z.  P.  Carder.  On  February  18, 1868,  such 
a  deed  with  such  warranty  was  executed  pursuant  to  said 
decree.  On  the  20th  day  of  September,  1874,  Z.  P.  Carder, 
filed  a  petition  for  a  rehearing  of  said  cause  alleging,  that 
there  were  palpable  errors  in  the  decrees  and  proceedings 
above  mentioned,  and  J.  W.  English  was  selected  as  the 
special  judge  to  try  the  cause,  and  Z.  P.  Carder  filed  his  an- 
swer in  said  cause.  It  denies,  that  any  such  judgment  as 
was  stated  in  the  bill  was  ever  rendered  against  them,  but 
admits  that  a  similar  judgment  was  rendered  in  1864,  though 
there  was  no  personal  service  on  him  in  said  common  law 
suit ;  but  in  it  he  was  proceeded  against  only  as  a  non-resi- 
dent by  order  of  publication.  He  did  not  appear  in  this 
common  law  suit  nor  did  any  attachment  issue  against  him, 
and  the  judgment  was  therefore  a  mere  nullity  and  was 
afterwards,  at  the  March  term  1875  of  said  circuit  court,  set 
aside,  reversed  and  annulled ;  and  he  claims  that  this  pre- 
tended judgment  was  no  lien  on  his  lands. 

On  the  4th  of  September,  1879,  a  final  decree  was  rendered 
in  said  cause,  and  the  decree  rendered  in  this  cause  directing 
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a  sale  of  the  land  of  Z.  P,  Carder,  as  well  as  the  decree  con- 
firming the  sale  and  directing  a  deed  to  be  made  to  W.  TJ 
Greer,  the  purchaser,  were  set  aside,  annulled  and  held  for 
naught,  and  the  plaintift's  bill  was  dismissed  and  the  defend- 
ant was  decreed  his  cost  against  the  plaintiff.  Z.  P.  Carder 
owned  said  lands  by  a  conveyance  of  it  to  him  in  1854,  and 
he  was  in  possession  of  it  for  several  years  prior  to  this  sale 
by  the  special  commissioner  in  1867.  After  this  deed  to 
Greer  had  been  made  he  conveyed  this  land  to  one  Kent, 
who  lived  upon  it  for  about  t^n  years,  and  in  the  spring  of 
1880  he  re-conveyed  this  land  to  Greer,  who  took  possession 
of  it  and  on  the  10th  day  of  April,  1880,  he  leased  this  Iswid 
to  the  plaintiffs  A,  B.  and  J.  W.  Mitchell  for  one  year  from 
March  1,  1880.  The  rent  was  ten  dollars  and  the  lessees 
agreed  to  take  possession  of  and  hold  the  same  for  this  tema 
and  to  surrender  the  possession  at  the  end  of  said  term. 
Before,  however,  the  conveyance  was  made  by  Kent  to  Greer, 
the  defendant,  Z.  P.  Carder,  had,  in  1879,  instituted  an  action 
of  ejectment  against  Kent  for  this  land,  which  was  still  pend- 
ing. When  this  lease  was  made  in  April,  1880,  one  of  the 
plaintiffs,  J.  W.  Mitchell,  took  possession  of  tliis  land  and  sowed 
on  it  some  oats  and  ffax,  and  his  brother  A.  B.  Mitchell,  the 
other  plaintiff,  also  occupied  the  premises.  He  was  unmar- 
ried, but  had  a  bed  in  the  house  situated  on  this  land  and 
some  housekeeping  articles  and  ate  there,  and  when  be  left 
the  house  temporarily  he  fastened  it  up  leaving  these  articlee 
there.  In  April  or  May  of  1880,  this  house  which  had  been 
so  occupied  by  A.  B.  Mitchell  was  burned  down.  How  it 
happened  to  be  burned  does  not  appear,  but  when  it  was 
burned  it  was  not  occupied,  as  A.  B.  Mitchell  who  had  oc- 
cupied it  had  moved  to  his  home  not  on  this  land  and  had 
taken  with  him  his  bed,  which  he  had  in  this  house.  After 
the  burning  of  the  house,  the  plaintifls  had  for  a  time  some 
cattle  upon  the  place  and  went  to  it  frequently;  but  they 
were  all  taken  out  by  about  October  first.  A.  B.  Mitchell 
took  out  his  cattle  first,  but  the  mare  and  colt  of  J.  W. 
Mitchell,  remained  on  the  place  till  about  October  1,  1880, 
and  there  were  some  hogs  of  the  plaintiffs  still  remaining  on 
the  place  when  the  defendant,  Z.  P.  Carder,  entered  on  and 
took  possession  of  the  place  on  ifovember  2, 1880. 
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But  trom  a  time  as  far  back  as  April  1,  1880,  the  outside 
fencing  of  the  said  land  was  down  in  two  or  three  places 
and  the  inside  fencing  was  open,  so  that  stock  could  pass 
from  one  field  to  another  and  the  stock  of  the  country  were 
in  the  fields  running  at  large,  and  the  land  had  all  the  appear- 
ance from  and  after  August  1,  1880,  of  abandoned  property. 
It  was  used  as  commons  and  w^as  not  apparently  under  the 
control  or  in  the  possession  of  any  person.  A.  B.  Mitchell 
had  gone  back  to  his  home  elsewhere  than  on  this  land,  but 
how  far  from  it  the  record  does  not  show  though  he  does  not 
appear  after  August,  1880,  to  have  exercised  any  control 
over  this  land,  and  whatever  control  was  exercised  over  it 
after  that  time  was  exercised  over  it  by  J.  W.  Mitchell.  In 
October,  1880,  he  went  to  live  at  a  place  some  fifteen  miles 
from  this  land,  and  before  that  during  the  summer  and  fall, 
he  was  travelling  about  with  a  machine  for  shaving  staves, 
in  which  business  he  was  engaged,  having  given  up  farming. 
He  says  he  was  at  the  kitchen  or  smoke-house  on  this  land  on 
Sunday  morning  just  before  the  defendant,  Z.  P.  Carder,  took 
possesion  of  it.  This  kitchen  or  smoke-house  was  near  the 
dwelling-house,  which  had  been  burned  and  was  still  stand- 
ing. He  says,  that  he  nailed  up  the  door  of  this  smoke- 
house and  left  it  nailed  up,  and  this  is  the  only  act  of  control 
over  this  land,  which  he  appears  to  have  exercised  for  some 
months ;  he  does  not  state  why  he  nailed  it  up  and  there  ap- 
pears to  have  been  no  apparent  reeson  for  his  so  doing,  as 
this  smoke-house  had  nothing  in  it. 

When  the  defendant,  Z.  P.  Carder,  took  possession  of  this 
laud  on  Ifovember  2,  1880,  there  was  no  one  upon  the  land 
and  no  personal  property  of  any  kind  upon  it.  The  door  of 
this  smoke  house  was  then  open  and  the  fencing  was  down 
as  stated  before,  and  there  were  on  the  place  then  two  cattle, 
one  belonging  to  some  person  unknown  and  the  otlier  to  the 
defendant,  Z.  P.  Carder.  There  were  then  probably  some 
hogs  roaming  over  the  lands,  but  they  were  not  seen  by  the 
defendant,  Z.  P.  Carder,  and  aniong  these  hogs  were  some  of 
the  hogs  of  the  plaintiff  probably.  The  next  day  after 
Z.  P.  Carder  took  possession  of  this  land,  A.  B.  Mitchel 
and  J.  W.  Mitchel  sued  out  a  w^it  of  unlawful  detainer 
against  him  for  the  possession  of  said  land  containing  some 
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two  hundred  acres;  and  on  March  12,  1881,  the  defendant 
plead,  that  he  was  not  guilty  of  unlawfully  withholding  from 
the  plaintiffs  this  land,  and  neither  party  requiring  a  jury, 
the  court  was  by  consent  of  parties  substituted  in  lieu  of  a 
jury  to  hear  the  evidence  and  try  the  case. 

The  facts  above  stated  were  proven  and  the  court  there- 
upon found  for  the  plaintiffs  and  adjudged,  that  they  recover 
of  the  defendant  possession  of  this  land  and  their  costs,  and 
a  writ  of  possession  was  awarded  them.  The  defendant 
moved  for  a  new  trial,  which  the  court  refused  and  he  took 
a  bill  of  exceptions,  in  which  the  facts  proven  as  above  stated 
are  certified;  and  on  the  petition  of  the  defendant,  a  writ  of 
error  has  been  awarded  him  by  this  Court  to  this  judgment. 

Henry  C.  Flesher  for  plaintiff'  in  error. 

The  judgment  complained  of  should  be  reversed,  because 
it  was  contrarv  to  law  and  evidence. 

The  plaintiff  in  error  entered  upon  the  land  bona  fide,  under 
his  legal  title  thereto.  He  used  no  force  to  make  such  entry, 
and  he  has  a  lawful  right  to  take  possession  of  his  land,  if  he 
could  do  so  without  force.  Moore  v.  Douglas.^,  14  W.  Va. 
708;  Minor's  Inst.  Vol.  4,  pi.  1,  p.  !,§  111.* 

Cattle  and  goods  cannot  be  substituted  as  agents  to  hold 
possession.  Xo  authority  need  be  cited  to  sustain  their 
proposition. 

The  possession  of  the  defendants  in  error  must  be  an  actual 
possession  of  the   land.     Olingi  v.  Shepherd,  12  Qratt.  462. 

He  must  show  that  he  wa«  turned  out  forcibly,  or  by  one 
having  no  right.     Id, 

No  appearance  for  defendant  in  error. 

Green,  Judge,  announced  the  opinion  of  the  Court : 

The  record  in  this  case  shows,  that  the  plaintiflfe,  the 
Messrs.  Mitchell,  ought  not  to  have  recovered  the  posses- 
sion of  the  land  in  controversy  unless  it  can  be  inferred  from 
the  evidence,  that  they  were  in  possession  of  said  land  on 
November  2,  1880,  when  the  defendant  below%  Carder,  en- 
tered upon  and  took  possession  of  the  land.  If  they  were 
then  in  such  possession,  they  had  a  right  in  this  proceeding 
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to  recover  the  possession  of  this  land,  even  though  they  had 
no  valid  title  to  it  and  the  defendant.  Carder's  title  was  per- 
fect They  claimed  the  land  under  one  Greer,  who  being  in 
possession  of  and  claiming  title  to  it,  mside  sl  bona  Jide  lease  of 
it  to  them,  and  their  lease  had  not  yet  expired.  Greer  it  is 
true,  claimed  title  to  this  land  under  a  deed  made  by  a 
special  commissioner  authorized  by  the  decree  of  the  circuit 
court  of  Jackson,  to  convey  this  land  to  him.  But  this  de- 
cree had  by  a  subsequent  decree  of  the  court  been  set  aside, 
reversed  and  annulled,  and  the  deed  made  under  it  thus  be- 
came null  and  void.  Greer  had  taken  possession  of  this 
land  before  this  decree  was  thus  annulled,  and  so  tar  as  this 
record  shows,  he  was  holding  possession  of  it  under  a  bona 
fide  claim  of  title  when  he  leased  it  to  the  Messrs.  Mitchell 
and  put  hem  in  possession  there  of.  ,  He  had  therefor  so  far 
as  is  shown  by  the  record,  no  valid  title  to  the  lands  except 
such  as  arose  from  his  having  possession  of  it  under  a  bona 
fide  claim  of  title. 

Of  course  the  title  of  the  Messrs.  Mitchell  to  this  land  was 
also  invalid,  except  that  they  had  such  title  as  Greer,  their 
landlord  had,  that  is,  such  title  as  adversary  possession  alone 
would  confer.  Their  title  then,  resting  in  adversary  posses- 
sion alone,  of  coarse  if  this  possession  was  abandoned  by 
them,  any  other  person  without  doing  them  any  wrong 
could  enter  on  and  take  possession  of  this  land.  Such  entry 
as  against  them  WTmld  be  lawful,  and  they  could  not  in  this 
sort  of  action  or  proceeding  recover  possession.  And  if  the 
court  could  not  in  this  proceeding  recover  of  a  stranger,  who 
took  possession  of  this  land  when  the  possession  was  vacant, 
they  would  not  of  course  recover  it  if  in  this  preceeding  of 
Carder,  who  claimed  to  have  title  to  the  land.  But,  if  they 
could  recover  it  of  a  stranger  because  they  had  not  aband- 
oned the  possession  of  this  land,  they  could  also  in  this  pro- 
ceeding recover  it  of  Carder,  though  his  title  was  ever  eo 
good. 

In  this  proceeding  he  stands  in  no  better  attitude  than  any 
mere  stranger.  It  is  true,  that  Carder  had  apparently  great 
ground  of  complaint  on  account  of  the  gross  injustice  and 
wrong,  w^hich  the  circuit  court  of  Jackson  county  did  him, 
when  it  ordered  a  deed  for  this  land  conveying  his  title  to 
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be  made  to  Greer,  with  general  warranty  of  the  same  on  the 
part  of  and  in  the  name  of  Carder.  This  was  but  little 
if  anything  else  than  a  judicial  robbery  of  him.  A  judgment 
had  been  rendered  against  him  by  that  court,  in  a  common 
law  suit  brought  by  one  Reynolds.  Carder  was  never  served 
with  any  summons  in  this  suit,  but  was  proceeded  against,  as 
he  alleges  and  I  suppose  truly,  though  the  record  before  us 
is  in  this  respect  quite  imperfect,  only  by  order  of  publica- 
tion unaccompanied  by  any  attachment;  and  he  never  ap- 
peared in  this  common  law  suit,  yet  the  court  without  any 
jurisdiction  in  the  case  rendered  a  personal  judgment  against 
him,  and  even  this  judgment  had  been  set  aside;  yet  on  this 
judgment  Reynolds  brought  a  suit  in  chancery  in  said  court 
to  enforce  the  supposed  lien  of  this  pretended  judgment. 
Carder  was  a  non-resident  of  the  State  and  was  not  served 
with  any  process  in  this  chancery  suit,  and  though  he  did  not 
appear,  and  there  was  no  attachment  in  the  case,  the  circuit 
court  rendered  a  personal  decree  against  him  and  ordered 
the  sale  of  his  land  by  a  special  commissioner,  who  was  not 
required  to  give  any  bond,  and  who,  strange  to  say,  was  au- 
thorized to  sell  this  land  for  cash  on  twenty  day's  notice  given 
only  by  posting  the  notice  of  sale  at  the  court  house  door. 
This  sale  was  made  and  Greer  became  the  purchaser,  bid- 
ding for  it  only  the  amount  of  the  pretended  judgment 
against  Carder  and  the  costs.  This  sale  was  confirmed  by 
the  said  court,  and  a  deed  was  made  conveying  this  land 
with  general  warranty  of  title,  as  against  Carder,  by  a  special 
commissioner  under  the  order  of  the  said  court ;  under  this 
deed  Greer  took  possession  of  this  land. 

A  portion  of  these  judicial  outrages  were  redressed,  when 
subsequently  the  special  judge  presiding  in  said  court  re- 
voked, set  aside  and  annulled  all  these  unjust  decrees  and 
dismissed  the  bill.  But  the  court  did  not  restore  the  posses- 
sion of  this  land  to  Carder,  and  it  is  not  for  us  in  this  case  to 
enquire  into  the  justice  of  the  tormer  decrees  in  this  cause  or 
whether  the  defendant.  Carder,  ought  not  by  the  final  decree 
rendered  in  this  cause  to  have  been  restored  to  the  possession 
of  his  land.  One  thing  is  certain,  he  had  no  right  to  redress 
himself  any  wrongs  he  may  have  sustained,  either  by  forcibly 
taking  possession  of  his  land  or  by  entering  on  it  peaceably 
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while  it  was  in  the  possession  of  Greer  or  of  his  lessees,  the 
Messrs.  Mitchell.  If  these  lessees  however  abandoned  this 
land  so  that  it  was  vacant  as  to  possession,  then  Carder  or 
indeed  any  one  else  might  have  entered  upon  it  without  do- 
ing any  wrong  to  the  Messrs.  Mitchell. 

The  only  question  therefore  to  be  decided  in  this  case  is, 
had  the  Messrs.  Mitchell  on  November  2, 1880,  when  Carder 
took  possession  of  this  land,  abandoned  it.  If  they  had  not, 
the  judgment  of  the  circuit  court  must  be  affirmed  and  if 
they  had,  it  must  be  reversed.  Of  course  there  can  be  no 
abandonment  of  land  while  a  party  in  person  or  by  any  agent 
is  in  possession  of  any  part  of  it.  But  the  reverse  of  this 
proposition  is  not  necessarily  true,  tliough  a  party  and  every 
agent  of  his  be  absent  from  the  land ;  it  may  be  for  months  or 
even  years,  yet  it  will  not  necessarily  follow,  that  this  land  has 
been  abandoned  so  as  to  justify  a  stranger  in  taking  possession 
ot  it  in  the  absence  of  one,  who  had  held  it  in  possession  claim- 
ing title  to  it.  If  such  a  person,  who  has  been  in  the  posses- 
sion of  the  land  leaves  it,  with  the  intention  of  returning,  he 
does  not  abandon  it.  Lapse  of  time  during  such  absence 
does  not  constitute  abandonment,  though  it  may  be  given  in 
evidence  for  the  purpo^ie  of  ascertaining  the  intention  of  the 
party;  but  abandonment  can  take  place  only  when  one  in 
possession  leaves  with  the  intention  of  not  again  resuming 
possession.     It  is  therefore  a  question  of  intention. 

When  title  by  prior  possession  is  once  shown  there  is  no 
presumption  of  its  loss ;  but  an  abandonment  must  be  made 
to  appear  affirmatively  by  a  party  relying  on  it  to  defeat  a 
recovery  of  the  land.  See  Moon  v.  Rollins^  36  Cal.  838.  A 
party  thus  abandons  the  possession  of  land,  when  he  leaves  it 
free  to  the  occupation  of  the  next  owner,  whoever  he  may 
be,  without  any  intention  to  repossess  it  and  regardless  and 
indifferent  as  to  what  may  become  of  it  in  the  future.  See 
Richankon  v.  McNulty,  24  C^al.  345 ;  SL  John  v.  Kidd,  26 
Cal.  268;  Warring  v.  CVoir,  11  Cal.  369;  Keane  v.  Cannovan^ 
21  Cal.  291;  Bellw  Bedrock  Tunnel  and  Mining  Cb.,  36  Cal. 
214. 

These  California  decisions  are  in  their  reasoning  sustain- 
ed by  decisions  elsewhere.  It  cannot  be,  that  if  a  person  in 
possession  ot  land  claiming  title  to  it  leave  it  for  a  tempo- 
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rary  purpose  with  an  intention  of  returning,  another  ear 
treat  his  possession  of  the  land  as  abandoned  and  lawfulh 
enter  upon  the  land  in  opposition  to  him  and  take  possessior 
thereof  in  the  temporary  absence  of  the  previous  possessor 
Such  conduct  is  justified  neither  by  religion,  morality  noi 
the  law.  It  as  naturally  and  almost  as  inevitably  leads  t( 
breaches  of  the  peace,  as  would  the  forcible  entering  or 
the  possession  of  another.  See  3fcLaughlin  v.  Mabury,  4 
Yeates  537  ;  Lessee  of  Clemmins  v.  Gottshall  et  at,  4  Yeate« 
334.  See  also.  Miller  v,  Cresson,  5  Watts  &  S.  284;  Heath  v 
Biddle,  9  Pa.  St.  273;  Davis  v.  Pauley,  30  Cal.  630;  McGoor 
V.  Ankeni/,  11  111.  558. 

This  last  case  was  an  application  of  the  principle  of  abandon 
ment  to  personal  property,  and  some  of  the  other  cases  refer 
red  to  were  cases  of  the  possession  of  public  lands,  more  oj 
less  influenced  by  statuorv  law.  But  we  conclude  that  these 
and  other  cases  which  might  be  referred  to  fullv  sustain  th( 
general  principles  we  have  laid  down  in  determining  whai 
amounts  at  common  law  to  an  abandonment  of  land,  whicl 
has  been  in  the  possession  of  a  party  claiming  title  to  it,  bui 
having  none  except  that  derived  from  possession.  Whei 
such  abandonment  takes  place,  any  one  else  may  take  pos 
session  of  the  land  lawfully  as  against  the  party,  who  hai 
thus  abandoned  the  posession ;  and  he  can  not  be  oustec 
therefrom  by  an  action  of  unlawful  entry. 

We  will  now  apply  this  law  to  the  facts  in  this  case.  Th< 
Messrs.  Mitchell  were  certainly  in  the  possession  and  care  o 
this  land  in  the  month  of  April  or  May,  1880.  They  claimec 
it  under  a  lease  fi-om  Green,  which  expired  March  1,  1881 
The  land  contained  about  two  hundred  acres,  was  enclosec 
and  divided  into  fields,  and  had  on  it  a  dwelling-house,  pre 
sumably  a  very  indifferent  one,  and  near  this  dwelling-hou8< 
was  a  smoke-house.  The  land  in  its  then  condition  was  o 
but  little  value,  the  rent  which  the  Messrs.  Mitchell  were  t< 
pay  for  it  being  only  ten  dollars  for  a  year,  and  they  onb 
rented  it  for  a  single  year.  They  sowed  on  it  some  oats  pre 
sumably  a  small  quantity  and  some  fiax,  and  while  engage< 
in  preparing  for  their  crops  one  of  the  parties,  an  unmarriec 
man,  had  a  bed  in  this  house  and  slept  and  ate  there,  but  h( 
took  his  bed  away  and  moved  to  his  home  probably  during 
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the  month  of  April  or  May,  1880,  and  shortly  thereafter  the 
house  on  this  place  was  burned  down.  How  this  happened 
does  not  appear,  but  so  far  as  the  evidence  shows  this  burn- 
ing was  without  the  knowledge  or  agency  of  Carder,  who 
had  some  years  before  brought  an  action  of  ejectment  for 
this  land,  w^hich  was  still  pending.  For  a  short  time  after 
this  house  burned  down,  the  Messrs.  Mitchell  continued  to 
control  this  land  and  to  occupy  it,  having  on  it  cattle  and 
hogs,  and  superintending  the  land  and  keeping  up  the  fence- 
ing.  But  the  plaintiff,  who  was  married  and  appears  to  have 
exercised  the  principal  control  of  this  place,  concluded 
early  in  the  summer  of  1880  to  give  up  farming  and  engage 
in  shaving  staves  with  a  machine,  which  he  had  bought. 
This  required  him  to  travel  over  the  country  from  place  to 
place,  and  this  land,  as  appears  by  the  evidence,  was  aban- 
doned entirely  by  the  Messrs.  Mitchell.  As  early  as  Au- 
gust, 1880,  its  condition  was  shown  to  have  been  a  com- 
mons for  the  cattle  and  hogs  of  the  neighborhood;  the  out- 
side fence  being  down  in  several  places,  and  the  inside  fence- 
ing  being  in  such  a  condition  that  cattle  could  pass  from 
one  field  to  another.  One  person  who  was  hauling  through 
this  land  during  the  month  of  October,  1880,  did  not  see 
either  of  the  Messrs.  Mitchell  on  it  during  that  month.  He 
asked  leave  to  haul  through  it  that  fall  of  the  defendant.  Car- 
der, as  the  land  appeared  to  be  in  the  possession  of  no  one 
and  he  then  regarded  it  as  commons  and  abandoned.  It  is 
true,  that  among  the  other  hogs  running  over  this  land  were 
some  belonging  to  the  plaintiffs,  and  one  of  the  plaintiffs,  J.  W. 
Mitchell,  had  a  mare  and  a  colt  pasturing  on  this  land  in 
September  or  October,  1880 ;  but  it  was  then  the  season  for  pas- 
turing cattle  in  that  neighborhood,  and  their  hogs  appears  to 
have  been  there  only  in  common  with  the  hogs  of  others  in 
the  neighborhood,  the  place  being  open  for  any  cattle  or  hogs 
to  pasture  on. 

The  Messrs.  Mitchell,  do  not  appear  after  August,  1880,  to 
have  paid  any  attention  to  this  land  or  to  have  exercised  any 
control  over  it  more  than  others.  The  only  time  that  it  is 
proven,  that  either  of  them  wa«  on  this  land  after  August, 
1880,  except  to  take  from  it  this  horse  and  colt,  was  just  be- 
fore the  defendant.  Carder,  took  possession  ot  it,  when  J.  W. 
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Mitchell  states,  that  he  passed  through  the  land  and  nailec 
up  the  smoke-house  door.  Why  he  did  so  he  does  not  state 
nor  is  his  reason  for  so  doing  apparent  as  there  was  nothing 
whatever  in  it  to  he  preserved.  It  was  again  open  perhap 
the  next  day  and  when  the  defendant,  Carder,  took  posseesioi 
of  this  land  he  found  the  smoke-house  door  open. 

This  isolated  act  of  nailing  up  this  door,  apparently  with 
out  a  purpose,  seems  to  me  not  to  justify  the  conclusion,  tba 
the  Messrs.  Mitchell  intended  to  resume  possession  and  con 
trol  of  this  land,  especially  when  it  is  remembered,  that  th 
Mr.  Mitchell  who  did  this  had  been  living  for  a  month  befor 
that  and  was  still  living  fifteen  miles  distant  and  was  engager 
in  other  business,  having  abandoned  farming.  Under  thes 
circumstances  it  seems  to  me  impossible  to  suppose,  that  the; 
had  any  idea  of  resuming  possession  or  control  over  this  land 
Their  right  to  the  possession  of  it  would  expire  on  March  1 
1881,  and  they  could  hold  possession  of  it  from  November  1 
1880,  for  only  four  months,  the  three  winter  months  and  th 
month  of  November.  Surely  land,  whose  use  was  worth  onl; 
ten  dollars  a  year,  was  worth  so  little,  after  the  house  wa 
burned,  during  these  four  cold  months,  as  to  render  it  highl 
improbable  under  the  circumstances,  that  the  Messrs.  Mitchel 
entertained  then  any  intention  of  resuming  possession  an< 
control,  which  they  had  abandoned,  when  the  land  woul 
have  been  worth  far  more  to  them. 

Despite  all  these  circumstances,  which  would  seem  clearl 
to  indicate,  that  the  Messrs.  Mitchell  had  abandoned  thi 
land  and  had  for  months  preceding  November  2,  1880,  n 
intention  of  resuming  possession  or  control  over  this  Ian 
during  the  residue  of  their  term,  yet,  there  is  one  circun 
stance  which  is  apparently  inconsistent  with  this  conclusior 
and  would  seem  to  indicate  a  fixed  purpose  on  the  part  of  th 
Messrs.  Mitchell  to  resume  such  possession  and  control,  an 
that  is,  that  as  soon  as  the  defendant.  Carder,  took  possessio 
of  this  land,  they  immediately  brought  this  action  of  unla>« 
ful  entry  against  him  and  asserted  their  right  to  the  posses 
sion  of  this  land.  Unless  this  inconsistency  can  be  satisfai 
torily  explained  in  connection  with  their  abandonment  of  thi 
land  permanently,  it  alone  would  suflBce  to  show,  that  the 
did  always  have  the  intention  of  resuming  possession  of  thi 
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land;  and  had  not  therefore  abandoned  it  in  the  legal  sense 
of  abandonment. 

A  suit  thus  promptly  brought  would  of  itself  ordinarily 
fully  establish  the  fact,  that  there  had  not  been  an  intention 
to  abandon  the  land.  In  Keane  v.  Cannocan^  21  Cal.  803,  the 
court  says :  "There  are  cases  undoubtedly,  in  which  an  aband- 
onment may  be  inferred  from  the  lapse  of  time  and  the  delay 
of  the  first  occupant  in  asserting  his  claim  to  the  possession 
against  the  parties  subsequently  entering  upon  the  premises." 
Now  the  reverse  of  this  is  also  obviously  true,  that  "the  in- 
stitution of  a  suit  by  the  first  occupant  asserting  his  claim  to 
the  possession  against  the  party  subsequently  entering  upon 
the  premises  immediately  on  his  so  entering,  would  ordinarily 
rebut  any  presumption  of  an  intention  on  the  part  of  the  first 
occupant  to  abandon  the  l^nd  unless  it  can  be  shown,  that 
his  instituting  the  suit  arose  not  from  any  desire  to  again 
occupy  the  liand,  but  for  some  reason  entirely  consistent  with 
a  previous  purpose  of  abandoning  the  land  with  no  intent  of 
resuming  possession  at  any  future  time  as  indicated  by  the 
evidence  in  the  case." 

In  this  case  the  motive  for  instituting  this  proceeding  by 
the  Messrs.  Mitchell,  as  is  satisfactorily  shown  by  the  recotd, 
was  not  a  desire  to  repossess  themselves  of  this  land  for 
the  few  winter  months  which  reinained  of  their  lease,  but 
obviously  arose  from  an  anxiety  to  avoid  litigation  with  this 
landlord  Greer,  who  had  inserted  in  their  lease  a  provision 
to  the  effect  that  his  "lessee  would  take  possession  and  hold 
the  same  till  March  1,  1881,  and  then  would  give  possession 
of  said  land  to  said  Greer."  This  provision  of  the  lease  they 
violated  when  they  abandoned  the  possession  of  this  land, 
probably  as  early  as  August,  1880,  without  any  intent  of  ever 
again  resuming  possession  of  it.  And  had  it  been  taken  pos- 
session of  by  any  person  other  than  Carder,  there  is  no  prob- 
ability that  they  would  have  complained.  But  they  well 
knew  when  Carder  took  possession  of  it,  that  he  would  not 
surrender  the  possession  on  March  1,  1881,  to  Greer,  and 
that  he  would  thereby  have  a  cause  of  action  against  them  for 
violating  these  covenants  in  the  lease.  To  avoid  this  difliculty 
doubtless  they  brought  this  suit,  and  not  from  any  desire  to  re- 
possess themselves  of  this  land,  which  they  had  abandoned. 
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No  doubt  when  they  abandoned  this  land  without  any  ir 
tention  ot  resuming  possession  of  it,  they  did  not  conten 
plate  the  probability  of  Carder's  taking  possession  of  it  an 
thus  involving  them  in  a  litigation  with  Greer,  the  landlort 
But,  if  as  we  have  seen,  on  November  2,  1880,  when  Cardc 
took  possession  of  this  land,  the  possession  of  it  was  the 
vacant  and  it  had  been  before  that  abandoned  by  theMessn 
Mitchell  with  no  intent  of  ever  again  resuming  possessio 
of  it,  they  can  have  no  ground  of  complaint  against  Carde 
for  an  unlawiul  entry  on  this  land,  for  he  had  under  theg 
circumstances,  as  we  have  seen,  a  lawful  right  to  enter  upo 
and  occupy  the  same.  The  change  of  mind  subsequently  o 
the  part  of  the  Messrs.  Mitchell  becauBc  of  the  difficulty,  i 
which  they  might  become  involved  with  their  landlord,  cai 
not  render  unlawful  as  against  them  the  entry  and  possessio 
of  Carder,  which  had  taken  place  when  they  had  no  intei 
tion  of  repossessing  said  land. 

The  court  below  assigns  no  reason  for  its  judgment,  bi 
from  the  position  of  counsel  I  presume  that  he  regarded  th 
land  as  in.  the  actual  occupancy  of  the  Messrs.  Mitchf^ll,  c 
November  2d,  1880,  when  Carder  entered  upon  it,  because 
that  time  some  hogs  of  the  Messrs.  Mitchell  were  pasturing  f 
it.  But  so  far  as  this  reason  obtains  it  might  as  well  been  r 
garded  in  the  possession  of  Carder,  who  had  a  cow  pastu 
ing  upon  it,  or  in  the  possession  of  any  of  the  neigbbo 
whose  cattle  and  hogs  were  pasturing  on  it  also;  it  beii 
really  a  common,  on  which  all  cattle  and  hogs  in  the  neig 
borhood,  not  enclosed,  pastured. 

For  these  reasons  the  judgment  of  the  circuit  court,  re 
dered  at  the  March  term,  1881,  must  be  set  aside,  revers* 
and  annulled;  and  the  plaintifl  in  error  must  recover  of  i 
detendants  in  error  his  costs  in  this  Court  expended.  Aj 
this  Court  proceeding  to  render  such  judgment,  as  the  eon 
below  should  have  rendered,  doth  find  the  issue  for  the  defec 
ant  below,  Z.  P.  Carder,and  that  ofsaid  proceedings  against  hi 
he  go  without  date  and  recover  of  the  plaintift's  below,  A. 
Mitchell  and  J.  W.  Mitchell,  his  costs,  in  the  circuit  court 
Jackson  county  expended,  including  an  attorney's  fee  of  $] 

Judges  Johnson  and  Snyder  Concurred. 

Judgment  Reversed. 


Digiti 


zed  by  Google 


March,  1883.]  Miller  r.  Eobb.  291 

WHEELING. 

Miller  ei  al.  v.  Rose  et  aL 

Submitted  June  22, 1882— Decided  Marcli  24, 1883. 

(*WooDS,  Judge,  Absent.) 

1.  The  court  must  be  affirmatively  satisfied  that  there  is  error  in  the  J55    lai 

Judgment  of  the  court  below  to  the  prejudice  of  the  plaintiff  in  21    ~m 
error  before  it  can  reverse  such  Judgment,    (p.  292.)  *^       ^ 

21        291' 

2.  In  a  proceeding,  under  section  29  of  chapter  194  of  the  Acts  of  64        366 

1872-3,  to  remove  gates  eretrted  across  a  public  road^  this  Court 
will  not  reverse  an  order  of  the  county  court  directing  the  re- 
moval of  such  gates  upon  the  application  of  a  person  who  ap- 
peared in  the  county  court  and  objected  to  the  proceeding  unless 
the  record  affirmatively  shows  that  such  person  is  the  owner  or 
tenant  of  the  lands  on  which  said  gates  are  erected,  or  that  he  is 
otherwise  prejudiced  by  the  removal  of  such  gates,    (p.  293.) 

Writ  of  error  and  supersedeas  to  a  judgment  of  the  circuit 
court  of  the  county  of  Jackson,  rendered  on  the  ©th  day  of 
September,  1879,  in  an  action  in  said  court  then  pending, 
wherein  Lewis  M.  Miller  and  Reuben  Douglass  were  plain 
tiffs,  and  Thomas  Rose  and  others  were  defendants,  allowed- 
upon  the  petition  of  said  plaintiff's.  * 

Hon.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  judgment  complained  of. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  Court. 

J,  H.  Riley y  H,  C.  Flcsher  and  Warren  Miller  for  plaintiffi 
in  error. 

George  J.    Walker  and   V.  S.  Armstrong  for  defendants  in 
error  cited  1  Call.  443;  4  Munf.  398,  and  3  Rand.  221. 

Bnyder,  Judge,  announced  the  opinion  of  the  Court: 

Thomas  Rose  and  fiflv-flve  others,  on  the  18th  day  of  April, 
1879,  presented  to  the  county  court  of  Jackson  county  their 

*CaM  submitted  before  Judge  \V.  took  his  seat  on  the  bench^ 
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petition  praying  lor  the  removal  of  "  certain  plates  upon  the 
public  road  leading  from  the  Ri[)ley  and  West  Columbia 
pike  (near  the  residence  of  Lewis  Miller)  in  said  county  to 
the  Ohio  river."  They  also  presentee}  with  said  petition  a 
notice  for  the  removal  of  all  gates  on  said  road  and  affidavits 
showing  the  posting  of  said  notice  and  moved  the  court  to 
docket  said  petition,  to  which  motion  the  plaintiffs  in  error, 
L.  M.  Miller  and  Reuben  Douglass,  objected  because  the  said 
notice  had  not  been  posted  for  the  time  and  in  the  manner 
prescrn>ed  by  the  statute.  The  court  upon  an  inspection  of 
said  notice  and  affidavits — no  other  evidence  being  offered — 
overruled  said  objection  and  docketed  said  petition  and  the 
said  Miller  and  Douglass  excepted.  On  the  following  day 
the  court  made  an  order  directing  the  surveyor  of  the  road 
precinct  through  which  said  road  passes,  aft;er  the  expiration 
of  thirty  days,  to  remove  all  gates  from  said  road,  and  giving 
costs  against  said  Miller  and  Douglass.  To  this  order  the 
said  Miller  and  Douglass  also  excepted,  and,  aft;erward8, 
obtained  a  WTit  of  error  to  the  circuit  court  of  said  county 
which  court,  on  the  9th  day  of  September,  1879,  affirmed  the 
said  order  of  the  county  court,  and  from  said  judgment 
affirming  said  order  of  the  county  court  they  have,  by  writ  of 
error,  brought  the  case  to  this  Court. 

The  plaintiffs  in  error  have  assigned  several  errors  in  this 
Court,  but  in  our  view  of  the  case  it  is  unnecessary  to  consid- 
er any  of  them  for  the  reason  that  this  writ  of  error  must  be 
disposed  of  on  a  preliminary  question. 

This  proceeding  was  taken  under  the  pro^^8ion8  of  section 
29  of  chapter  194  of  the  Acts  of  1872-3,  which  section  is  as 
follows :  "  29.  The  county  court  of  a  county  may  upon  pe- 
tition, pertnit  gates  to  be  erected  across  any  county  road 
therein,  or  cause  any  gate  erected  across  a  county  road  to  be 
removed ;  but  notice  of  every  petition  for  that  purpose  must 
first  be  posted  at  the  front  door  of  the  court  house  and  at 
three  public  places  in  the  vicinity  of  the  gate  proposed  to  be 
erected  or  removed,  at  least  three  weeks  before  the  meeting 
at  which  such  order  is  made." 

It  is  well  settled  that  to  entitle  a  party  to  obtain  and  pros- 
ecute a  writ  of  error  or  appeal  in  this  Court,  he  must  not  only, 
be  a  party  to  the  controversy,  but  the  record  must  affirma- 
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tively  show  .that  he  has  heen  prejudiced  by  the  order,  judg- 
ment or  (Jecree  from  which  the  writ  of  error  or  appeal  is 
taken-^Superiisors  V.  Gorrell,  20  Gratt.  484;  Shrewsbury  v. 
MUler,  10  W:  Va.  115;  Bichardsm  v.  Dmehoo,  16  W,  Va. 
685: 

Unless  the  court  is.  affirmatively  satisfied  that  there  is 
error  to  the  prejudice  of  the  plaintiff  in  error,  in  the  judg- 
ment of  the  court  below,  it  will  not  reverse  such  judgment. 
In  this  proceeding  the  record  does  not  show  that  -the  plain- 
tiffs in  error  are  in  any  manner  affected  by  the  order  of  the 
county  court  of  which  they  complain.  It  does  not  appear 
that  they,  or  either  of  them,  are  the  owners  of  land  over 
which  said  road  passes  and  on  which  the  gates  removed  are 
located,  or  that  they  are  benefited  by  said  gates  or  injured  by 
the  removal  thereof.  If  the  proceeding  under  the  statute 
above  quoted  had  been  tor  the  erection  of  gates  across  a  pub- 
lic road,  this  Court  would  presume  that  they  were  affected 
prejudicially  by  an  order  of  the  court  establishing  the  gates, 
because  every  person  is  entitled  to  the  free  and  unobstructed 
use  ot  the  public  roads  and  therefore  injuriously  affected  by 
the  erection  of  gates  or  other  obstructions  across  the  same. 
The  record  in  this  case  showing  nothing  to  the  contrary  we 
must  presume  that  these  pldntiffs  in  error  are  but  a  part  of 
the  general  public  having  no  interests  in  the  matters  in  ques- 
tion other  than  that  of  every  other  person  in  the  community, 
and  consequently  the  presumption  is  that  they  are  not  only 
not  prejudiced  but  that  they  are  benefited  by  the  removal  of 
the  said  gates.  If,  however,  they  had  shown  affirmatively  to 
the  court  or  if  the  fact  had  appeared  upon  the  record  in  any 
satisfactory  manner,  that  the  plaintiffs  in  error  were  the 
owners  or  tenants  of  the  lands  through  which  said  road 
passes  and  that  the  gates  had  been  erected  for  their  use,  con- 
venience and  benefit,  then  I  am  of  opinion  that  they  might, 
under  a  proper  construction  of  the  statute,  have  properly 
made  themselves  parties  to  the  proceeding  by  appearance  in 
the  county  court  and  thus  entitled  themsjclves  to  prosecute  a 
writ  of  error  in  this  Court  in  case  of  an  erroneous  order  of 
the  county  court  removing  their  gates.  But  inasmuch  as 
they  have  failed  to  show  that  they  are  such  owners  or  ten- 
ants, and  the  record  nowhere  disclosing  that  they  have  any 
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private  interest  which  can  be  affected  by  the  removal  of  said 
gates,  they  have  failed  to  show  affirmatively  to  this  Court  that 
the  judgment  complained  is  to  their  prejudice  and,  conse- 
quently, the  judgment  of  the  circuit  court  affirming  the  order 
of  the  county  court  must  be  affirmed  with  costs  and  thirty 
dollars  damages  to  the  defendants  in  error. 

Judges  Johnson  and  Green  Concurred. 
Judgment  Affirmed. 


WHEELING, 

HouLT  V.  Donahue. 

Submitted  June  19,  18S2- Decided  March  24,  1883. 

(*WooD8,  Judge,  Absent) 

1.  A.,  having  the  equitable  title  to  a  tract  of  land,  executed  a  trust 

deed  thereon  to  secure  a  debt  to  B.  which  was  duly  recorded  ; 
8ul)8equently  A.  sold  said  land  for  a  valuable  consideration  to 
C,  and  by  direction  of  A.,  the  person  holding  the  legal  title, 
conveyed  said  land  by  deed  directly  to  C,  who  had  no  actual 
notice  or  knowledge  of  said  trust  deed  to  secure  B.  until  after  he 
had  acquired  the  legal  title  to  the  land  and  had  his  deed  recorded. 
Held  : 

That,  under  the  first  provision  of  section  10  of  chapter  74  of  the 
Code,  the  record  of  said  trust  deed  did  not  operate  as  con- 
structive notice  to  C,  and  he  was  not  hffected  by  such  rec- 
ord, he  not  having  derived  his  title  from  A.,  who  executed 
said  trust  deed,  within  the  meaningof  said  statute,  (p.  299.) 

2.  A  purchaser  of  land  for  a  valuable  consideration,  without  notice 

of  a  prior  equitable  right,  obtaining  the  legal  title  at  the  time  of 
his  purchase,  or  before  he  has  notice  of  such  prior  equity,  is,  in 
a  court  of  equity  as  well  as  at  law,  entitled  to  priority  according 
to  the  maxim,  *'where  equities  are  equal  the  law  shall  prevail." 
(p.  800.) 

Appeal  from  and  supersedeas  to  a  decree  of  the  circuit  court 

*GauM  subir  Itted  before  Judge  W.  took  bi4  wat  oq  tbe  l>eacb. 
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of  the  county  of  Doddridge  rendered  on  the  27th  day  of  July, 
1881,  in  a  cause  in  said  court  then  pending,  wherein  A.  E. 
Hoult  and  others  were  plaintiffs,  and  Michael  Donahue  and 
others  were  defendants,  allowed  upon  the  petition  of  said 
plaintiffs. 

Hon.  Thomas  J.  Stealey,  judge  of  the  fourth  judicial  cir- 
cuit, rendered  the  decree  appealed  from. 

Snyder,  Judge,  iurnishes  the  toUowing  statement  of  the 
case  : 

Under  a  decree  of  the  circuit  court  of  Lewis  county, Edwin 
Maxwell  as  commissioner  of  said  court,  on  26th  day  of  Fehru- 
ary ,  1855,  sold  to  Daniel  Sherwood  a  tract  of  about  one  hun- 
dred acres  of  land,  lying  on  the  waters  ot  Middle  Island  creek 
in  Doddrige  county,  at  the  price  of  three  hundred 
and  seventy-four  dollars,  on  a  credit  of  six,  twelve  and 
eighteen  months;  that  on  September  1,  1855,  said  sale 
was  confirmed  by  a  decree  oJ  said  court  and  said 
Commissioner  Maxwell  directed  to  collect  the  purchase- 
money  and  make  a  deed  to  the  purchaser  when  the  same 
should  be  paid;  that  on  the  day  of  said  sale  A.  E.  and  Wm. 
E.  Hoult,  by  verbal  contract,  purchased  from  said  Sherwood 
twenty-two  and  one  half  acres,  part  of  said  one  hundred 
acres  of  land,  and  soon  after  were  placed  in  possession 
thereof  and  have  held  and  occupied  the  same  ever  since  under 
said  purchase;  that  by  written  contract,  dated  May  3, 
1873,  the  said  Sherwood  acknowledged  the  payment  of  the 
purchase-money  by  said  Hoults  for  said  twenty-two  and  one 
half  acres  and  bound  himself  to  make  to  them  a  deed  there- 
for, with  general  warranty,  as  soon  as  he  could  procure  a 
deed  for  said  one  hundred  acres  from  said  Commissioner 
Maxwell;  that  on  tlie  24th  day  of  April,  1862,  the  said  Dan- 
iel Sherwood,  by  written  contract  of  that  date,  admitted  that 
he  had  sold  to  Sanuel  T.  Sherwood  fifteen  and  one  half  acres, 
also  part  of  said  one  hundred  acres,  that  the  purchase-money 
therefor  had  all  been  paid  except  fifty  dollars,  which  was  to 
be  paid  in  six  and  twelve  months,  and  he  bound  himself  to 
make  to  said  Samuel  T.  for  said  fifteen  and  one  halt 
acres  a  deed,  with  general  warranty,  as  soon  as  said  fifty 
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dollars  should  be  paid ;  that  said  Samuel  T.  was  at  the  dal 
of  said  contract  placed  in  possession  of  said  fifteen  and  on 
half  acres  and  he  has  held  and  occupied  the  same  ever  since 
that  subsequently,  by  written  contract,  dated  April  5,  187i 
the  said  Daniel  sold  to  said  Samuel  T.  twenty-two  acre 
another  part  of  said  one  hundred  acres,  at  the  price  of  thn 
hundred  dollars,  of  which  two  hundred  dollars  was  paid  j 
the  time,  and  the  said  Samuel  T.  was  then  placed  in  posse 
sion  and  has  ever  since  held  aad  occupied  said  twenty-tw 
acres;  that  in  the  winter  or  spring  of  1876,  the  said  Samu( 
T.,  discovering  that  the  said  Daniel  had  failed  to  pay  a  larj 
part  of  the  original  purchase-money  for  said  one  hundre 
acres  and  that  no  deed  had  been  or  could  be  made  to  him  ther 
for  until  said  original  purchase-money  should  be  fully  paid,  pai 
to  Commissioner  Maxwell  for  said  Daniel  two  hundre 
and  one  dollars  and  seventy-five  cents  for  w^hich  the  sai 
Daniel  agreed  to  have  said  commissioner  convey  to  him,  tl 
said  said  Samuel  T.,  about  twenty-seven  acres  of  said  or 
hundred  acres  in  addition  to  that  theretofore  purchased  I 
him,  making  the  whole  quantity  purchased  by  said  Samu 
T.  sixty-four  acres ;  that,  by  direction  of  said  Daniel  and 
memorandum  filed  in  the  cause  aforesaid  a  decree  was  e 
tered  therein,  June  19,  1876,  directing  the  said  Commi 
sioner  Maxwell  that,  instead  of  conveying  said  one  hundre 
acres  to  said  Daniel,  he  should  execute  and  deliver  dee( 
therefor  as  follows:  To  said  Samuel  T.  Sherwood  for  sixt 
four  acres,  to  A.  E.  Hoult  for  twenty-two  and  one  half  acr 
and  to  Elizabeth  Davis  for  twelve  and  one  half  acres;  that  1 
virtue  of  said  decree  said  commissioner  did,  by  separa 
deeds,  convey  to  said  Samuel  T.  sixty-four  acres  and  to  sa 
A.  E.  Hoult  twenty-two  and  one  half  acres  of  said  one  hu 
dred  acres  of  land ;  that  each  of  said  deeds  is  dated  in  Fe 
ruary,  1877,  and  was  duly  recorded  in  Doddridge  county 
March,  1877. 

In  the  meantime  said  Daniel  had,  on  the  29th  of  Marc 
1869,  executed  a  trust-deed  on  said  one  hundred  acres 
land,  and  also  on  another  tract  of  one  hundred  acres  < 
which  he  resided  in  said  Doddridge  county,  to  Michael  Do 
ahue  trustee  to  secure  a  debt  of  five  hundred  dollars  di 
from  him  to  C.  J.  Stuart  which  deed  was  duly  record 
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in  said  county  January  10,  1870;  and,  on  January  8, 1870, 
he  executed  another  trust-deed  upon  the  said  tract  upon 
which  he  resided  to  F.  D.  Hickman  trustee,  to  secure  a  debt 
of  one  thousand  and  fifty-seven  dollars  and  twenty-four  cents, 
to  Floyd  Neely  which  was  duly  recorded  in  said  county  No- 
vember 12,  1870;  that  prior  to  February  27,  1876,  the  said 
Hickman  as  trustee  sold  said  last  mentioned  tract  under  the 
trust-deed  to  him  and  B.  H.  Maulsby  purchased  the  same, 
and  the  said  trustee  by  deed,  dated  February  29, 1876,  con- 
veyed the  said  one  hundred  acres,  last  referred  to,  to  B.  H. 
Maulsby,  which  deed  was  recorded  in  said  county  July  6, 
1876 ;  that  afterwards,  being  required  by  the  said  C.  J.  Stu- 
art, the  said  Donahue  as  trustee  gave  notice  that  he  would, 
on  April  19, 1880,  under  the  aforesaid  trust-deed  executed  to 
him,  sell  both  the  said  tracts  of  one  hundred  acres  each, 
therein  conveyed,  to  satisfy  the  debt  of  said  Stuart;  that 
thereupon  the  said  A.  E.  and  Wm.  E.  Hoult  and  Samuel  T. 
Sherwood  filed  this  bill  against  the  said  Donahue  trustee,  0. 
J.  Stuart,  Daniel  Sherwood  and  B.  H.  Maulsby,  and  obtained 
from  the  judge  of  the  circuit  court  of  Doddridge  county  on 
April  19,  1880,  an  injunction  restraining  the  said  Donahue 
trustee  and  all  others  Jrom  selling  their  said  sixty-four  and 
twenty-two  and  one  half  acres  of  land  conveyed  to  them  as 
aforesaid  until  the  ftirther  order  of  said  court.  The  defend- 
ants Stuart  and  Maulsby  answered  said  bill,  and  the  deposi- 
tions of  the  plaintiffs,  A.  E.  Hoult  and  Samuel  T.  Sherwood, 
were  taken  and  they  each  positively  deny  that  they,  or  either 
of  them,  or  the  said  Wm.  Hoult,  had  any  notice  whatever 
of  the  trust-deeds  executed  to  secure  the  debts  of  Stuart  and 
Neely  as  aforesaid,  or  either  of  them,  or  of  any  claim  of  the 
said  Maulsby  to  said  laud,  until  after  the  deeds  aforesaid  had 
been  executed  to  them  by  said  Conmiissioner  Maxwell  for  the 
twenty-two  and  one  half  and  sixty-tour  acres  of  land  afore- 
said. And  no  attempt  was  made  by  the  defendants  to  prove 
that  they,  or  either  of  them,  had  such  notice  prior  to  the 
time  they  respectively  acquired  the  legal  title  to  said  twenty- 
two  and  one  half  and  sixty-four  acres  of  land. 

The  cause  having  been  matured,  and  coming  on  to  be  fin- 
ally heard,  the  court,  by  a  decree  entered  on  the  27th  July, 
1881,  dissolved  the  plaintiffs'  injunction  in  all  respects  except 
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as  to  the  fifteen  and  one-half  acres  of  land  first  purchase 
by  the  plaintiff,  Samuel  T.  Sherwood,  the  defendants,  di 
dining  to  ask  for  a  dissolution  of  the  injunction  as  to  sai 
fifteen  and  one-half  acres.  From  this  decree  the  plaintifl 
obtained  an  appeal  to  this  Court. 

John  Bassel  for  appellants  cited  the  following  authorities 
Doswell  V.  Burhanan,  3  Leigh;  5  Leigh  627;  Sher.  Subrogi 
tion  §§  3,  28,  30,  34,  35;  16  W.  Va.  791. 

Edwhi  Maxwell  for  appellee,  Maulsby,  cited  the  followinj 
authorities:  3  Leigh  365;  Code  pp.  474,  475,  §§  4,  5,  Ifl 
2  Lead.  Cas.  Eq.  203,  204;  2  Gratt.  280. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

The  circuit  court  having  declined  to  dissolve  the  injun( 
tion  as  to  the  fifteen  and  one  half  acres  first  purchased  by  th 
appellant,  Samuel  T.  Sherwood,  the  controversy  in  th 
Court  is  narrowed  to  the  remaining  forty-eight  and  one  ha 
acres  of  the  sixty-four  acres  of  said  ajjpellant  and  the  twei 
ty-two  and  one  half  acres  of  the  appellants,  W.  E.  &  A.  ] 
Iloult.  The  lloults  acquired  a  complete  equitable  title  to  tl 
said  twenty-two  and  one-half  acres  before  any  equity  in  fav( 
of  any  of  the  appellees  attached  to  the  land,  and  in  that  r 
gard  they  are  in  a  better  situation  than  the  appellant,  Sai 
uel  T.  Sherwood,  who  acquired  both  the  equitable  and  leg 
title  to  his  forty-eight  and  one  half  acres  after  the  equities 
the  appellees  had  attached.  The  legal  title  to  the  twent 
two  and  one  half  acres  was  conferred  on  the  Hoults  after  tl 
trust  deeds  were  executed  in  favor  of  the  appellees.  If,  hoi 
ever,  the  title  of  the  appellant,  Samuel  T.  Sherwood,  to  tl 
said  forty-eight  and  one  half  acres  is  paramount  to  the  clair 
of  the  appellees,  Stuart  and  Maulsby,  then  it  follows  necc 
sarily  that  the  title  of  the  Hoults  to  said  twenty-two  and  oi 
half  acres  must,  also,  be  superior  to  said  claims. 

I  do  not  deem  it  necessary  to  refer  to  the  fact  that,  at  leai 
a  part  of  the  purchase-money  for  the  said  forty-eight  and  oi 
half  acres  was  paid  to  Commissioner  Maxwell  in  discharge 
the  lien  on  the  land  for  the  original  purchase,  because  in  b 
opinion  the  case  may  be  disposed  of  without  such  referen< 
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"A  purchaser  shall  not,  under  this  chapter,  or  chapter  75, 
be  aftected  by  the  record  of  a  deed  or  contract  made  by  a 
person  under  whom  his  title  is  not  derived,  nor  by  the  record 
of  deed  or  contract  made  by  any  person  before  the  date  of  a 
deed  or  contract  made  to  or  with  such  person,  which  is  duly 
admitted  to  record,  and  from  which  the  title  of  such  person 
is  derived."     Section  10  chapter  74,  Code,  p.  475. 

This  provision  ot  the  code  was  first  introduced  in  the  re- 
vision of  1849,  and  in  a  note  by  the  revisors  it  appears  that 
the  first  part  of  the  section  was  adopted  to  carry  into  effect 
the  views  of  Chancellor  Kent  in  Murraj/  v.  Bffllou,  1  Johns. 
Ch.  574,  that  a  purchaser  is  not  required  to  take  notice  of  a 
record  by  a  person  under  whom  his  title  is  not  derived.  And 
the  second  part  was  framed  to  settle  the  doctrine  of  construc- 
tive notice  affirmed  by  a  divided  court  in  Doswellv.  BuchmvaUy 
3  Leigh  365. 

In  Dosivell  v.  Buchanmi,  a  person  in  possession  of  lands,  to 
which  he  had  an  equitable  title,  made  a  deed  of  trust  upon  it 
which  was  recorded.  Afterwards  such  pereon  acquired  the 
legal  title,  and  then  conveyed  the  land  to  a  purchaser  for  val- 
uable consideration,  who  had  no  knowledge  of  the  trust  deed. 
It  was  held,  that  the  subsequent  purchaser  took  the  land  un- 
affected by  the  trust  deed. 

The  case  at  bar,  however,  comes  within  the  rule  laid  down 
in  Murrai/  v.  Ballou,  supra,  and  declared  in  the  first  part  of 
the  section  of  the  statute,  that  "a  purchaser  shall  not  be  af- 
fected 6y  tfte  record  of  a  deed  or  contract  made  by  a  person  un- 
der whom  his  title  is  not  derived."  The  word  "  title  "  here  used, 
being  without  qualification  necessarily  means  a  complete  or 
legal  title.  Thus  the  title  of  the  appellant,  Samuel  T.  Sher- 
wood, to  the  said  forty-eight  and  one  half  acres  was  derived 
fipom  Commissioner  Maxwell,  while  the  trust  deeds  were 
made  by  Daniel  Sherwood.  Consequently,  said  trust  deeds 
having  been  made  by  a  person  under  whom  the  title  of  said 
appellant  to  the  forty-eight  and  one  half  acres  is  not  derived, 
the  record  of  said  deeds,  by  the  terms  of  the  statute,  cannot 
affect  the  title  of  said  appellant  to  said  land,  £^nd  his  title 
thereto  must  be  defeated  by  the  appellees,  if  at  all,  upon  the 
general  principles  of  equity  unaffected  by  the  recording  of 
said  deeds. 
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It  is  well  settled  that  a  purchaser  for  a  valuable  considei 
tion,  without  notice  of  a  prior  equitable  right,  obtaining  t 
legal  estate  or  title  at  the  time  of  his  purchase,  or  before 
has  notice  of  such  prior  equity,  will  be  entitled  to  priority 
equity,  as  well  as  at  law,  according  to  the  maxim,  "whc 
equities  are  equal  the  law  shall  prevail."  Basset  v.  Noswort) 
2  Lead.  Cas.  Eq.  1 ;    Warner  v.    Winslow,  1  Sandf.  Ch.  4J 

While  on  the  one  hand,  notice  of  a  prior  equity,  given  at  a 
time  before  the  completion  of  the  purchase,  will  invalidate 
steps  which  may  be  taken  to  complete  it  (Murray  v.  Finsiet 
Johns.  Chy.  155 ;  Wormly  v.  Worrnly,  8  Wheat.  421),  yet  on  t 
other,  when  it  is  once  completed,  and  the  character  of  a  ho 
fide  purchaser  acquired,  notice  will  not  be  a  bar  to  any  futi 
steps,  necessary  for  protecting  and  securing  what  has  be 
purchased.  He  who  buys  an  equitable  title  in  ignorance 
its  nature,  and  under  the  belief  that  he  is  getting  a  good  le{ 
title,  may,  therefore,  protect  himself,  by  getting  in  the  lej 
title,  even  where  the  effect  is  wholly  to  exclude  equities  pri 
to  his  own.  Baggarly  v.  Gaither,  2  Jones  Eq.  80 ;  Boone 
Chiles,  10  Pet.  177;  Williamson  v.  Gordon,  5  Munf.  257;  7 
Mutual  Asso,  So.  v.  Stone,  3  Leigh  218;  Chx  v.  Romaine, 
Gratt.  27 ;  Bayley  v.  Greenleaf,  7  Wheat.  46 ;  Camden  v.  Hi 
ris,  15  W.  Va.  554. 

In  the  case  before  us  the  appellant,  Samuel  T.  Sherwoc 
was  not  only  a  complete  purchaser  by  having  paid  the  pi 
chase  money  and  been  placed  in  possession  of  the  land,  but 
had  also  acquired  the  legal  title  before  notice  of  the  equiti 
or  claims  of  the  appellees.  Therefore,  under  the  least  fav< 
able  view  of  the  doctrine  of  equity  relating  to  bona  fide  pi 
chasei'S,  his  title  to  the  said  forty-eight  and  one  half  acres 
land  must  prevail  over  the  equities  of  the  appellees,  StuJ 
and  Maulsby.  And  his  title  being  paramount  to  that  of  t 
said  appellees,  and  the  ai)pellants,  W.  E.  and  A.  E.  Hon 
having  an  equally  valid  legal  title  to  the  twenty -two  and  o 
half  acres  and  an  equity  anterior  to  that  of  the  appellees,  thi 
title  to  said  twenty-two  and  one  half  acres  is,  of  course,  i 
perior  to  and  must  also  prevail  over  that  of  said  appellees. 

I  am,  therefore,  of  opinion  that  the  circuit  court  erred 
dissolving  the  plaintiffs'  injunction  as  to  any  part  of  the  s 
ty-four  acres  of  the  appellant,  Samuel  T.  Sherwood,  or  t 
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twenty-two  and  one  half  acres  of  the  said  A.  E.  and  W.  E. 
Iloult,  and  for  this  error  the  decree  of  said  court,  of  July  27, 
1881,  must  he  reversed  with  cost  to  the  appellanti*  against  the 
appellees,  other  than  Michael  Donahue,  trustee.  And  this 
Court,  proceeding  to  pronounce  such  decree  as  said  circuit 
court  should  have  entered,  doth  order  and  decree,  that  the 
injunction  awarded  to  the  plaintifts  on  the  19th  day  of  April, 
1881,  be  made  perpetual  and  that  the  defendants,  other  than 
Michael  Donahue,  trustee,  pay  to  the  plaintiffs  their  costs  in 
the  said  circuit  court  expended. 

Judges  Johnson  and  Green  Concurred. 

Decree  Reversed. 


WHEELING.  J- 


ViNAL,  Special  Receiver,  v.  Gilman. 
Submitt^  June  20,  1882— Decided  March  24,  1883. 
(♦Woods,  Judge,  Absent.) 

1.  A  book  of  original  entry,  in  which  an  entry  is  made  in  the  usual 

course  of  business  at  the  time  of  the  transaction  of  matters 
within  the  personal  knowledge  of  the  book-keeper,  may  be  used 
as  evidence  on  the  trial  of  a  suit,  if  the  book-keeper  be  dead  at 
the  time  of  the  trial  or  a  non-resident  of  the  State,  or  if  he  be 
unable  to  be  produced  as  a  witness  because  of  any  other  reason, 
as  for  instance  insanity,    (p.  309.) 

2.  But  if  the  book-keeper  be  living  and  the  court  is  able  to  enforce 

his  attendance,  the  book  cannot  be  used  as  evidence,  unless  his 
testimony  as  a  witness  also  accompanies  its  production,    (p.  312.) 

3.  Such  book  is  received  as  evidence  not  only  from  the  necessity  of 

the  ease,  but  also  because  it  is  a  part  of  the  7-68  gestae,  and  gen- 
eral convenience  compels  its  admittance,  and  hence  it  should 
be  admitted  without  the  book-keeper  being  examined  as  a  wit- 
ness, whenever  the  court  can  not  compel  this  attendance,  as 
when  he  is  a  non-resident,    (p.  311.) 

4.  If  the  book  itself  be  in  the  possession  of  a  person,  who  is  a  non- 

resident of  the  State,  so  that  its  production  can  not  be  com- 
pelled by  the  court,  a  copy  of  any  such  entry  in  it  as  answers 


H^ae  submitted  before  Judge  W.  took  his  seat  on  the  bench. 
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the  above  description  may  be  used  as  secondary  evidei 
when  it  is  proven,  that  it  has  been  examined  by  a  witness  a: 
compared  with  the  original  entry,  and  proven  to  be  an  ex« 
copy.    (p.  314.) 

5.  Such  an  entry  in  such  a  bookstands  on  essentially  distinct  grou 
from  a  mere  private  entry  of  a  person  ;  such  private  entry  Ub 
never  being  evidence,  though  it  may  be  used  by  a  witness 
refresh  his  memory,    (p.  309  ) 

Writ  of  error  and  supersedeas  to  a  judgment  of  the  circi 
court  of  the  county  of  Wood,  rendered  on  the  24th  day 
May,  1881,  in  an  action  at  law  in  said  court  then  pendin 
wherein  John  F.  Vinal,  special  receiver,  was  plaintift,  a: 
J.  C.  Oilman  was  defendant,  allowed  upon  the  petition 
said  Oilman. 

Hon.  James  M.  Jackson,  judge  of  the  fifth  judicial  circi 
rendered  the  judgment  complained  of. 

Green,  Judge,  furnishes  the  following  statement  of  t 
case: 

In  1879  John  F.  Vinal,  receiver  of  the  court  in  a  certJ 
case,  brought  an  action  of  assumpsit  against  I.  C.  Oilman 
the  circuit  court  of  Wood  county  for  the  use  of  various  itei 
of  personal  property,  which  were  in  charge  of  said  receive 
The  declaration  contained  all  the  usual  common  counts,  a 
with  it  was  filed  a  bill  of  particulars,  which  had  among  t 
items  of  charge  three  items,  with  reference  to  which  certs 
evidence  was  received  and  permitted  to  be  given  to  the  ju 
against  the  objection  of  the  defendant;  and  as  the  only  qu< 
tion  in  controversy  before  this  Court  is  the  question,  whetl 
this  evidence  in  reference  to  these  three  items  should  hs 
been  permitted  to  go  to  the  jury,  I  shall  state  only  so  mu 
of  the  case  as  will  fully  show,  what  are  the  merits  of  the  c( 
troversy  in  this  Court. 

These  three  items  are  thus  stated  in  the  bill  of  particula 
"  May  3,  1879,  to  the  use  of  one  one  thousand  barrel  ta 
No.  2,  from  January  15, 1872,  eight  hundred  dollai-s;"  "M 
3,  1879,  to  the  use  of  one  eight  hundred  barrel  tank  fn 
January  15,  1872,  six  hundred  and  forty  dollars,"  and  "M 
3,  1879,  to  the  use  of  one  engine  and  boiler  from  Banr 
well  trom  January  15,  1872,  five  hundred  dollars."    Pl< 
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of  novrossumpsit  and  the  statute  of  limitations  were  filed  and 
replied  to  generally  and  the  issues  joined,  and  on  May  15, 
1881,  the  jury  found  a  verdict  for  the  plaintiff  for  one  thou- 
sand and  five  hundred  dollars,  and  on  May  24,  1881,  the 
court  overruled  the  motion  of  the  defendant  for  a  new  trial 
and  rendered  judgment  against  him  pursuant  to  this  verdict. 

One  bill  of  exceptions  was  taken  by  the  defendant  during 
the  progress  of  this  trial,  from  which  we  learn,  that  the  evi- 
dence of  the  plaintiff  tended  to  prove,  that  the  defendant,  Gil- 
man,  used  certain  property  which  was  in  the  charge  of  the 
plaintiff,  as  such  receiver,  and  received  the  rents  of  it,  and 
that  of  the  property  so  used  by  the  defendant,  Gilman, 
were  the  items  of  personal  property  above  named  in  these 
three  items  of  the  bill  of  particulars  above  copied,  and  gave 
proof  also  of  the  value  of  the  use  of  this  property  for  the  time 
it  was  used  by  Gilman,  while  it  was  in  the  charge  of  the 
plaintiff  as  receiver.  The  defendant's  evidence  tended  to 
contradict  this  in  part  at  least,  and  on  the  evidence  pro- 
duced on  each*  side  as  to  the  property  named  in  these  three 
items  of  the  bill  of  particulars,  the  rights  of  the  parties  de- 
pended and  turned  upon  whether  the  property  named  in  these 
three  items  was  or  was  not  turned  over  on  January  15,  1872, 
by  Gilman  and  Shakely  to  B.  G.  Compton,  agent  for  the  West 
Virginia  Oil  and  Oil  Land  Company.  And  in  reference  to 
this  question  this  bill  of  exception  proceeds  as  follows  : 

*'The  said  defendant,  further  to  maintain  and  prove,  the 
issues  upon  his  part,  oftered  his  own  testimony  to  prove  that 
some  time  in  the  summer  of  1871  he  was  directed  by  Frank 
A.  Boyd,  one  of  the  firm  of  Wood  &  Boyd,  in  the  chancery 
cause  aforesaid,  to  turn  over  to  B.  S.  Compton,  as  president 
of  the  said  West  Virginia  Oil  and  Oil  Land  Company,  the  said 
lease  and  all  the  property  thereon  (which  statement  was  con- 
tradicted by  the  said  Frank  A.  Boyd  in  his  testimony),  and 
also  gave  evidence  tending  to  show  that  in  pursuance  of  said 
direction  said  defendant  testified  that  he  and  Shakely  had 
surrendered  the  said  lease  and  turned  over  the  property 
thereon  save  and  excepting  the  one  thousand  barrel  tank,tl^e 
eight  hundred  barrel  tank  and  the  boiler  at  the  Banner  well 
mentioned  in  said  plaintift^'s  account  filed  with  his  declara- 
tion in  this  cailse,  to  the  West  Virginia  Oil  and  Oil  Land 
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Company,  the  same  being  received  by  one  B.  6.  Compto 
an  agent  thereof,  which,  as  to  said  exceptions  and  reservatic 
ot  said  tanks  and  boiler  at  the  Banner  well  was  denied  by  sa 
Shakely.  And  said  defendant  also  gave  evidence  tending 
prove  that  the  said  one  thousand  and  eight  hundred  ban 
tanks  and  the  boiler  at  the  Banner  well  were  not  turned  ov 
to  said  company,  because  the  said  defendant  claimed  that  1 
had  become  the  owner  thereof  by  purchasing  the  same 
sales  made  for  taxes  assessed  against  the  property  of  sa 
Wood  &  Boyd  whilst  he  was  in  charge  of  the  same. 

"And  the  said  defendant  offered  evidence  tending  to  pro^ 
that  at  the  time  of  turning  over  said  [)roperty  to  B.  6.  Com 
ton,  agent  as  aforesaid,  schedule  in  writing  thereof  was  mad 
signed  by  said  Gilman  &  Shakely,  and  delivered  to  said  '. 
G.  Compton  as  such  agent.  And  the  defendant  having  al 
offered  and  given  evidence  tending  to  prove  that  after  sa 
time  the  schedule  was  in  possession  of  the  West  Virginia  C 
and  Oil  Land  Company,  and  had  been  lost  or  mislaid,  tl 
court  permitted  the  defendant  to  testify  before  the  jury  as 
the  contents  of  said  schedule,  the  said  defendant  giving  I 
own  testimony  to  prove  that  the  said  schedule  contained 
statement  by  items  of  all  the  personal  property  upon  sa 
lease  except  the  one  thousand  and  eight  hundred  barrel  < 
tanks  and  the  boiler  at  the  Banner  well  as  above  mentione 
And  it  being  a  fa<?t  in  dispute,  and  material  to  the  issue 
this  cause  whether  or  not  the  said  one  thousand  and  eig 
hundred  barrel  oil  tanks  and  boiler  at  the  Banner  well  w€ 
turned  over  in  fact  to  said  West  Virginia  Oil  and  Oil  Lai 
Company,  the  plaintiff,  in  order  to  rebut  the  secondary  e 
dence  aforesaid  offered  by  the  defendant  in  reference  to  t 
number  of  tanks  and  kinds  of  property  that  were  so  alleg 
to  have  been  turned  over  to  said  company,  was  called  ag 
witness  and  testified  as  follows : 

"  *I  know  B.  G.  Compton,  and  also  know  his  hand-writir 
He  is  now  and  has  been  for  some  time  a  non-resident  of  tl 
State.  The  signature  to  the  writing  which  T  here  prodi 
dated  January  15,  1872,  of  *B.  G.  Compton,  late  agent 
West  Virginia  Oil  and  Oil  Land  Company,'  is  his  genui 
signature.  He  copied  it  from  his  book  of  original  entri 
I  did  not  see  the  original  schedules  signed  by  Gilman 
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Shakely  of  the  said  property  turned  over  by  them  to  said  B. 
(t.  Compton,  as  agent  of  the  West  Virginia  Oil  and  Oil  Land 
Company,  and  do  not  know  of  my  own  knowledge  what 
property  was  so  turned  over.  This  paper  was  taken  from  a 
memorandum  book  whi(?h  B.  G.  Comj)ton  had  in  his  posses- 
sion containing  the  list  and  inventory  made  at  the  time  ot 
the  transaction  of  property  which  the  defendant  and  Shakely 
were  alleged  to  have  turned  over  to  said  company,  and  whi(;h 
memorandum  book  I  saw  at  the  time  this  paper  was  copied 
therefrom,  and  which  list  as  kept  by  said  Compton  in  said 
book  I  read,  and  I  know  this  to  be  an  exact  copy  of  the  orig- 
inal list  of  said  property  ^as  kept  in  said  book." 

"  And  thereupon  the  plaintift'  offered  to  read  in  connection 
with  his  testimony  said  paper  writing  to  the  jury  as  secondary 
evidence  of  the  list  of  property  so  turned  over  to  said  com- 
pany as  aforesaid.  To  the  reading  of  which  paper  writing 
the  defendant,  by  his  counsel,  objected,  and  said  objection 
being  argued  by  counsel  and  considered  by  the  court,  was 
overruled.  And  the  court  permitted  said  paper  writing  to  be 
read  in  evidence  to  and  considered  by  the  jury  in  connection 
with  the  testimony  of  the  plaintiff,  the  same  being  in  the 
words  and  figures  following,  to-wit : 

"Invoice  of  [)roperty  turned  over  by  Oilman  &  Shakely: 

'*INVOlCK. 

[Copy.]  **Jan'y  15,  »72. 

** Memo.— /nvo we  of  Wood  &  Boyd^s  property  turned  over  to  W.  Va. 
O.  and  O.  L.  Co.,  B.  G.  Compton,  ag^t,  by  Oilman  &  Shakely  : 
1  engine  and  boiler  at  Banner  well. 
1  engine  house,  rig,  &c.,    **  *» 

1  bar  round  iron,  }  in.  dia.,  Banner  well. 
1  50bbl.  tank,  No.  1. 
1  1,000  bbl.  tank.  No.  2. 
1  800       **        *•        *'    3. 
1  140       •*        **        •*    4. 

11,300    **        "        "    5,  at  R  R,  mouth  of  Lick  Fork. 
1  boiler  at  Cory  well. 
1  engine  at  Ohio  State  Oil  Co. 
334  ft.  2 J  in.  tubing  at  Conkle  &  Wilde^s  well. 
156  ft.  IJ  in.  gas  pipe  at  McClee  well. 
1  2J  in.  wkg.  bbl.  at  Oilman's  house. 
15  joints  2}  in.  light  tubing  at  Banner  well. 
406    **      2  ill.  tubing  at  Tip  Top  well  (Union  acc't.). 
216    •*      2  in.,  No.  0  well.  Lick  Fork. 
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4  ps.  2  in  ,  No.  6  well,  lead  line. 

1  anvil  at  Carl  and  Cuthbert^s. 

1  vise  at  Petroleum. 

1  auger  stem  at  D.  M.  Shakely's. 

1  sinker  bar  on  South  side. 

1  pr,  pr.  jars  jars  on  South  Side. 

1  broad-axe,  Rob't  Roy  well. 

1  pr.  2J  in.  clamps,  Carl  &Cuthl)ert. 

1    *»    2J    '*        **         Col.  Vinal. 

1  2J  in.  auger,  Petroleum. 

3  augers  at  D.  M.  Bhakely*s. 

1  t^nk,  No.  6,  Lick  Fork,  228. 

2  temper  screws,  one  at  D.  M.  Shakely*s,  one  at* Banner  well. 
1  tank  atW.  Va.,  pumping  station  at  Lick  Fork,  500  bbls. 

1  bull  wheel  at  Carl  &  Cuthbert^s  Root  Hog  well. 

"B.   G.   COMPTON, 

''Late  Agent  of  W.  Va.  O.  d-  O.  L.  Co. 

"The  court  remarking  to  the  jury  that  it  permitted  said 
paper-writing  to  be  read  not  as  conclusive  but  as  secondary 
evidence  in  connection  with  other  evidence  in  the  cause,  as 
to  the  fact  of  the  kind  and  amount  of  property  the  said  Gil- 
man  and  Shakely  turned  over  to  the  West  Virginia  Oil  and 
Oil  Land  Company,  the  original  paper  concerning  the  same 
being  lost;  to  which  ruling  and  opinion  of  the  court  permit- 
ting said  pajjer  writing  to  he  read  in  evidence  to  and  consid- 
ered by  the  jury  for  any  purpose,  the  defendant,  by  his  coun- 
sel, excepted,  and  this  his  bill  of  exceptions  tendered,  and 
prays  that  the  same  may  be  signed  an<l  saved  to  him  and 
made  part  of  the  record  in  this  cause,  which  is  accordingly 
done." 

•  There  was  no  ground  for  asking  a  new  trial,  except  tlie 
supposed  error  of  the  court  in  admitting  this  invoice  as  evi- 
dence. The  defendant  has  been  awarded  a  writ  of  error 
and  5«y9(TWm,9  to  the  judgment  of  the  circuit  court  on  this 
verdict  of  the  jury% 

Walter  S.  SamLs  for  plaintiff  in  error  cited  the  following 
authorities:  2  Bish.  Ev.  §  483  and  cases  there  cited;  1  Smith 
Lead.  Cas.  510;  5  Wend.  301;  3  Barb.  120;  Id.  528;  Little 
Sel.  Cas.  388;  6  Pick.  222;  8  East.  273;  11  Graft.  527;  1 
Greenl.  Ev.  §  115;  8  Wheat.  326;  15  Ma^s.  350;  15  Yt.  178; 
4  Hill  537;  6  (^ow.  162;  16  Wend.  595;  4X.Y.  170;  1 
Greenl.  Ev.  §  84  note;  20  Wall.  226;  1  Starkie  Ev.  (3d  ed.) 
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356;  1  Greenl.  Ev.  §§  124,  436,  437;  2  Saund.  PI.  Ev.  (part 
2)  851. 

John  A.  Hutchmson  for  defendant  in  error  cited  the  follow- 
ing authorities:  10  Ind.  125;  1  Greenl.  Ev.  §  84;  3  Ohio 
107;  10  B.  Mon.  115;  12  Minn.  502;  8  la.  298;  9  Wheat. 
581;  8  Post  (Ala.)  546;  5  Cal.  467;  7  J.  J.  Marsh.  316;  4 
Mete.  (Ky.)  1;  1  Starkie  Ev.  270;  2  E^ist.  250;  1  Starkie  N. 
P.  90;  6  Pet.  352;  1  AVhart  Ev.  §§  130,  131,  133;  Id,  §  94 
and  cases  cited;  2  M.  and  R.  433;  20  Wall.  134;  2  McCord 
349;  15  Md.  523;  8  Watts  77;  1  Binn.  234;  10  Serg.  &  R. 
155;  2  Watts  &  S.  137;  Bank  v.  Officer  12  Serg.  &  R.;  18 
Wall.  516;  20  Wall.  134;  41  Conn.  107;  68  Pa.  St.  267;  35 
Vt.  195;  21  Ohio  St.  653;  22  Minn.  18;  15  Am.  Dec.  195; 
9  Pet.  663. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

The  main  question  in  dispute  before  the  jury  on  the  trial 
of  this  case  was,  "whether  or  not  the  two  tanks  of  one  thou- 
sand barrels  and  eight  hundred  barrels  respectively  and  the 
boiler  at  the  Banner  w^^ll  were  included  in  the  property, 
which  was  turned  over  by  Oilman  and  Shakely  to  B.  G. 
Compton,  as  the  agent  and  manager  of  the  West  Virginia 
Oil  and  Oil  Land  Company.  The  defendant  Oilman  insist- 
ing, that  these  items  of  property  were  not  in  point  of  fact  so 
turned  over,  and  the  plaintift  insisting,  that  they  were.  To 
prove  that  tliey  were  not  the  defendant.  Oilman,  oiFered  evi- 
dence tending  to  prove,  that  at  the  time  of  the  turning  over 
of  said  property  to  B.  G.  Compton,  as  agent  of  said  com- 
pany, a  schedule  in  writing  of  the  property  was  made  out 
and  signed  by  Oilman  and  Shakely  and  delivered  to  Comp- 
ton as  such  agent,  and  that  it  had  been  lost  and  the  defend- 
ant, Oilman,  proved  the  contents  of  this  paper  stating,  that 
these  two  tanks  and  boiler  were  not  in  this  schedule  of  the 
property,  which  was  signed  by  Oilman  and  Shakely. 

The  plaintiiFhimself  then  testified,  that  Com{)ton  was  and 
for  some  time  past  had  been  a  non-resident  of  the  State ; 
tliat  he  had  procured  a  statement  from  Compton  of  the  in- 
voice of  the  property,  which  was  so  turned  over  by  Oilman 
and  Shakely  to  him  as  agent  of  said  company,  which  invoice 
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wa*i  produced  and  shown  to  the  jury,  and  on  it  was  men- 
tioned these  two  tanks  and  this  boiler  of  the  Banner  well ; 
that  this  invoice  thus  produced  was  taken  from  a  book, 
which  Compton  had  in  his  possession  containing  the  inven- 
tory made  at  the  time  this  property  was  so  turned  over,  and 
that  the  witness  saw  this  invoice  on  said  book  and  knew  that 
the  invoice  produced  and  shown  to  the  jury,  was  an  exact 
copy  of  the  original  list  of  said  property  as  kept  in  this  book. 

The  defendant,  Gilman,  objected  then  to  the  reading  of 
this  invoice  to  the  jury,  but  the  court  permitted  it  to  be 
read,  and  the  only  (question  presented  by  the  record  for  our 
decision  in  this  case  is,  did  the  court  err  in  thus  permitting 
this  invoice  to  be  read. 

To  determine  this  question,  we  must  determine  the  char- 
acter of  this  entry  in  tliis  book  made  by  Compton  of  this  in- 
voice. Was  it  an  original  entry  or  was  it  a  copy  of  the  in- 
ventory of  this  property,  w^hich  had  been  signed  by  Gilman 
and  Shakely  when  they  turned  over  this  property  to  Conij*- 
ton,  as  the  agent  ot  said  company?  *  This,  it  seems  to  me,  is 
satisfactorily  answered  by  the  paper  itself,  which  was  pro- 
duced. It  conmiences :  ''Invoice  of  Woods  &  Boyd's  prop- 
erty turned  over  to  West  Virginia  Oil  and  Oil  Land  Com- 
pany, B.  G.  (\>mpton  agent,  by  Gilman  and  Shakely."  Then 
follows  a  simple  list  of  the  property  not  signed  at  all.  This 
paper  is  on  its  face  not  a  copy  of  the  schedule  signed  by  Gil- 
man and  Shakely  and  handed  over  by  them  to  B.  G.  Comp- 
ton, and  it  does  not  profess  to  be  a  copy  of  such  a  paper.  It 
professes  to  be  an  original  invoice  of  this  property  made  out 
it  is  proven,  in  the  handwriting  of  Compton,  and  as  he  had 
the  possession  and  control  of  this  property,  it  must  be  re- 
garded as  having  been  made  out  from  inspection  of  the  prop- 
erty, as  other  invoices  are  made  out;  he  being  the  agent  and 
clerk  of  this  company  and  having  the  charge  and  control  of 
this  property,  it  was  obviously  in  his  line  of  duty  as  such 
agent  to  make  out  in  a  book,  in  which  the  other  property  of 
this  company  in  his  charge  was  listed,  a  list  of  this  property 
which  then  for  the  first  time  came  under  his  charge  as  the 
agent  of  the  company ;  and  it  is  presumed,  thfit  this  was  an 
entry  in  this  book  in  the  regular  and  proper  discharge  of  his 
dnty  as  such  agetit.     It  was  not  only  not  a  copy  of  the  paper, 
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which  Gilman  and  Shakely  had  signed,  but  it  was  not  even  a 
l>rivate  memorandum  of  B.  G.  Gilman ;  it  was  a  regular  busi- 
ness entry  made  by  him  as  agent  of  the  West  Virginia  Oil 
and  Oil  Land  Company,  in  the  regular  transaction  of  busi- 
ness at  the  time  the  transactions  occurred,  which  is  recorded 
in  such  entry.  Such  an  entry  stands  on  a  very  different  foot- 
ing from  a  i)rivate  memorandum  or  entry,  which  has  been 
made  by  a  witness  of  any  transaction.  Though  the  party 
who  made  such  private  memorandum  or  entry  be  dead,  it 
can  never  be  used  as  evidence ;  and  under  no  circumstances 
is  sucli  private  memorandum  or  entry  held  to  be  in  iiself  evi- 
dence. 

But  when  the  witness  is  living,  it  maybe  examined  by  him 
to  retresh  his  memory  though  it  is  never  itself  evidence, 
which  can  be  submitted  to  the  jury  to  prove  the  lacts  record- 
ed in  such  memorandum.  When  it  is  permitted  to 
be  examined  and  read  by  the  witness,  still  it  is  the  statement 
of  the  wit!iess  and  not  the  private  memorandum  or  entry, 
which  is  the  evidence.  "See  Kensington  v.  Inglin  .et  al.,  8  East. 
274;  Hanison  v.  Mlddkton,  11  Gratt.  644;  O'Nede  v.  Wal 
ion,  1  Rich.  234;  Sasscer  v.  The  Farme)\H  Bank,  4  Md.  418; 
Maimgham  v.  Hubbard  ^  Robinson,  8  Barn.  &  Ores.  14.  It  is 
otherwise  when  the  memorandum  or  entry  is  not  a  private 
one,  but  is  one  made  in  the  usual  course  of  business  by  a 
clerk  or  agent.  For  such  memorandum  or  entry  is  held  to 
be  admissible  as  evidence,  after  the  death  of  such  clerk  or 
agent,  on  proof  of  his  hand-writing  even  though  the  entry 
be  not  contrary  to  the  interest  of  the  party  who  made  the  memo- 
randum or  entry. 

It  is  sufficient,  that  the  entry  was  made  at  the  time  of  the 
occurrence  in  the  usual  course  of  business,  to  make  it  evi- 
dence on  proof  ot  the  hand-writing  of  the  party  who  made  it, 
and  that  he  is  dead.  See  Doe  v.  Turford,  3  B.  &  Ad.  890 ; 
Price  v.  The  Earl  of  Torrington,!  Salkel  285, and  notes  there- 
on in  Smith  Leading  Cas.  vol.  1,  side  page  390;  Lewis  v. 
Norton,  1  Wash.  76;  Welsh  \.  Bairett,  15  Mass.  380.  And 
when  the  party  is  living,  who  made  such  an  entry  in  the 
regular  course  of  business,  though  he  remembers  and  can 
testify  nothing  about  the  facts  recorded  in  the  entry,  but 
simply  testifies  that  he  made  the  entry  in  the  usual  course  of 
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business  at  the  time  of  the  trausaction,  such  entry  is  of  iti^elf 
primary  evidence  of  the  facts  recorded,  though  tlie  witness 
be  living  and  testifies  in  court  if  he  knows,  that  he  made  the 
entry  in  the  regular  course  of  business.  See  Spann  v.  Bait- 
zdl,  1  Fla.  302-321 ;  Farmers  ^  Mechcutlcs  Bank  v.  Boraef  1 
Rawle  152 ;  Bayik  of  Monroe  v.  Culver,  2  Hill  N .  Y.  532. 

Upon  these  and  other  authorities  I  think  it  is  clear,  that  if 
B.  G.  Compton  had  been  dead,  this  memorandum  book  kept 
by  him  as  the  agent  and  manager  of  the  West  Virginia  Oil 
and  Oil  Land  Company,  could  have  been  produced  and  on 
the  proof  of  his  hand  writing,  this  invoice  and  entry  could 
have  been  read  as  evidence  to  the  jury  to  prove  the  facts  re- 
corded in  this  entry. 

The  next  enquiry  is,  whether  the  fact  that  B.  G.  Compton 
was  a  non-resident  of  this  State,  and  could  not  therefore  be 
compelled  by  the  plaintiff  to  attend  at  the  trial  as  a  witness, 
would  when  proven,  have  justified  the  introduction  of  the  in- 
voice and  entry  as  though  he  were  dead.  It  has  in  many 
cases  been  held  by  courts — or  ititi mated  by  dleta  of  Judges, 
that  under  such  circumstances  the  book  so  kept  and  the  en- 
try in  it,  may  be  produced  in  court  and  submitted  to  the  jury 
as  evidence  of  the  facts  recorded  in  the  entry,  on  the  prool 
of  the  hand  writing  of  the  book-keeper,  though  he  be  not 
dead,  if  he  resides  and  is  out  of  the  State.  Elms  v.  Cheria^  2 
McCord  (S.  C.)  349;  Trun.  v.  Rogers,  1  Bay  480;  Rey- 
nold's adm^r  of  Alex,  Paul  v.  Manning,  Stimpson  ^  Co.,  15  Md. 
523,  524;  Alter  v.  Berghans,  8  Watts  77;  Q^ou^se  et  al.  v.  Mil- 
hr,  10  Serg.  &  Rawle  158;  Chaffee  cf  Co.  v.  United  States,  18 
Wallace  541 ;  Cammings  v.  Fallum,  13  Vt.  434;  Cammings  ^ 
Manning  v.  Fallum,  13  Vt.  440;  Burton  v.  Driggs,  20  Wal- 
lace 134;  Barthobnwr  v.  Fanrell,  41  Con.  107. 

It  has  been  held,  that  the  temporary  absence  from  the 
State  of  the  party  who  made  the  entry,  though  he  was  a  res- 
ident of  the  State,  would  justify  the  reading  of  the  entries 
from  the  book  if  the  hand-writing  of  the  book-keeper  was 
proven.  San  Hag  y.  Kramer,  2  Watts  and  Serg.  138;  and 
in  Ilolbrook  v.  Gay,  6  Cush.  215,  it  was  held  that  such  entries 
could*  be  read  if  the  book-keeper  was  insane.  See  also, 
Chaffee  v.  United  States^  18  Wal.  541,  and  Union  Bank  v. 
Knapp,  3  Pick  96,     But,  there  ar(^  decisions  of  courts  or 
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obiter  dicta  of  Judges  to  the  contrary  and  which  hold,  that  if 
the  book-keeper  be  not  dead  but  only  absent  from  the  State, 
whether  as  a  non-resident  or  temporarily,  the  entries  in  a 
book  can  never  be  read  as  evidence  when  he  is  not  produced 
as  a  witness  at  the  trial  or  whenhis  deposition  has  not  been 
taken.  See  Cooper  v.  Marsden^  Esp.  1;  Welsh  v.  Barrity 
15  Mass.  380  (top  page  306);  Merrill  v.  The  Ithaca  ^  Oswego 
Rail  Road  Co.,  16  Wend.  600;  Breivster  v.  Doane  ct  al,  2  Hill 
537;  County  of  Mahaska  v.  Ingalls^  16  la.  95;  Monroe  v. 
Andreics  <f  Brothers,  5  Porter  (Ala.)  107. 

These  cases  proceed  upon  the  basis,  that  the  rule,  which 
permits  the  introduction  of  entries  as  evidence  in  any  case,  is 
based  only  on  the  neeessiiy  of  permitting  it,  in  order  that  the 
ends  of  justice  may  not  be  defeated  and  when  it  is  impossible 
in  the  nature  of  the  case  to  produce  better  proof,  as  when  the 
person,  who  kept  the  book  and  made  the  entries  in  the  regu- 
lar course  of  business,  is  dead;  but  that,  when  he  is  living,  it 
is  necessary  to  produce  him  or  take  his  deposition  in  all  cases, 
because  it  would  be  dangerous  to  dispense  with  his  evidence 
and  might  lead  to  frauds,  when  there  could  be  no  responsi- 
bility for  false  entries,  which  then  would  be,  if  they  were  tes- 
tified to  by  him  on  oath,  as  his  testimony  would  then  be 
given  under  the  liability  of  being  punished,  if  he  should  commit 
perjury;  and  that  it  would  therefore  be  unsafe  to  admit  books 
as  evidence  in  any  case  where  it  could  possibly  be  avoided, 
unless  the  parties  had  the  opportunity  of  examining  the  book- 
keeper on  oath. 

There  is  considerable  force  in  this  reasoning,  and  certainly 
the  rule  permitting  books  to  be  used  as  evidence  should  be 
carefully  confined  within  proper  limits.  But  it  is  not  true, 
that  the  allowing  of  original  entries  in  books,  made  at  the 
time  the  transaction  occurred  in  the  usual  and  regular  course 
of  business  by  a  party  having  personal  knowledge  of  the 
transaction  recorded,  is  permitted  only  from  necessity;  on  the 
contrary  other  and  very  strong  reasons  are  given  for  the  ad- 
mission of  such  entries  as  evidence;  first,  they  are  a  part  of 
the  res  gestae-,  secondly,  general  convenience  is  much  pro- 
moted by  their  admissions  as  evidence.  These  reasons  would 
lead  to  the  conclusion,  that  such  entries  as  above  described, 
being  proven  to  possess  all  these  qualities,  might  properly  be 
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admitted  as  evidence,  whetlier  the  person  who  made  them  is 
produced  in  court  or  not,  or  whether  his  absence  be  accounted 
for  or  not,  especially  if  it  were  proven,  that  his  books  were 
generally  correctly  kept.  These  entries  are  a  part  of  the  res 
gestae  whether  he  be  present  at  the  trial  or  not,  and  the  gen- 
eral rule  is,  that  all  the  res  gestae  may  and  should  be  proven 
to  promote  the  ends  of  justice.  All  the  requisites  of  such  an 
entry,  which  we  have  specified  above,  may  be  proven  by 
others  to  exist  as  well  as  by  the  book-keeper.  Others  may 
prove  the  entry  to  have  been  an  original  entry,  made  at  the 
time  and  in  the  regular  course  of  business  by  one  acquainted 
with  the  transaction  recorded  in  the  entry.  Surely  such  an 
entry,  as  a  part  of  these  res  gestae,  is  in  itself  valuable  evidence 
in  our  search  for  truth,  even  when  unaided  by  the  evidence 
of  the  book-keeper;  and  it  is  regarded  by  the  courts,  as  the 
decisions  show,  as  legitimate  evidence,  though  the  book- 
keeper in  no  manner  supports  it  by  his  testimony,  as  when 
he  testifies  he  has  no  recollection  of  the  facts  which  are  re- 
corded in  the  entry,  and  only  testifies  to  its  ha\angbeen  made 
by  him  under  the  circumstances  we  have  pointed  out.  This 
could  of  course  have  been  proved  by  others. 

It  would,  it  seems  to  me,  be  going  too  far  to  admit  such 
entries  as  evidence  when  the  book-keeper  wiis  living  within 
the  jurisdiction  of  the  court,  and  no  suflScieut  reason  such  as 
insanity  or  some  other,  was  shown  to  them  why  he  wjus  not 
produced  as  a  witness.  For  if  it  were  allowed,  such  book- 
keeper might  be  purposely  kept  Irom  being  at  the  trial,  the 
parties  wanting  to  use  the  entries  in  the  book  knowing  or 
believitig  that  his  testimony  in  connection  with  such  entries 
would  weaken  his  case.  To  prevent  such  conduct,  which 
approximate  to  fraud,  the  courts  have  uniformity  required 
the  testimony  of  the  book-keeper  to  accompany  the  produc- 
tion of  the  entries  in  such  book  as  evidence,  whenever  the 
book-keeper  was  within  the  jurisdiction  of  the  court,  that  is, 
within  the  State,  and  no  suflScient  reason  is  shown  why  he 
does  not  testify  in  connection  with  such  entries. 

I  am  not  prepared  to  say  that  the  temporary  absence  of  the 
book-keeper  from  the  State  ought  to  dispense  with  the  re- 
ceipts of  his  being  produced,  though  there  is  some  authority 
therefor.     It  seems  to  me,  however,  that  as  this  temporary 
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absence  may  be  readily  brought  about  for  the  very  object  of 
obtaining  the.  advantage  of  using  such  entries,  without  the 
accompanying  statement  and  explanation  of  the  book-keeper, 
it  would  be  probably  unwise  to  relax  the  rule  so  far  as  to  dis- 
pense with  the  presence  of  the  witness  when  he  was  only  tem- 
porarily absent  from  the  State,  especially  as  the  alternative 
of  a  temporary  continuance  of  the  cause  till  his  return  to  the 
State,  might  be  but  a  small  inconvenience. 

If  the  party  is  a  non-resident  of  the  State  and  permanently 
absent  from  it,  the  case  is  far  different,  for  in  such  case  no 
suspicion  can  exist  as  to  his  being  kept  away  for  the  purpose 
of  obtaining  an  unfair  advantage ;  his  absence  being  shown 
to  arise  from  his  permanent  non-residence.  When  this  is 
the  case,  I  can  see  no  reason  for  re([uiring  his  deposition  to 
be  taken,  before  such  an  entry  as  I  have  described,  can  be 
used  as  evidence. 

In  a  large  majority  of  cases,  his  evidence  would  neither 
add  to  nor  detract  from  the  value  of  the  entry  as  evidence 
itself;  and  the  obtaining  of  his  deposition  in  connectitm  with 
the  entry,  that  is  with  the  original  book  of  entries  before  him, 
as  it  would  have  to  be  to  make  his  testimony  of  any  value, 
would  be  often  very  costly  and  inconvenient  and  sometimes 
almost  impossible,  a«  when  the  book  containing  the  entries 
was  still  being  used  as  an  account  book.  And  if  the  book- 
keeper chose  to  do  so,  he  would  have  it  in  his  power  to  pre- 
vent the  entries  made  by  him  from  being  used  at  all,  no 
matter  how  essential  their  use  was  to  the  ends  of  justice. 
For  in  this  State,  and  I  presume  in  most  it  not  in  all  of  the 
States,  the  law  provides  no  mode  of  compelling  a  witness  to 
give  his  deposition  in  a  suit  pending  in  another  State  or  in 
a  foreign  country.  If  the  witness  be  in  this  State,  the  court, 
may  compel  his  attendance  or  may  compel  him  to  give  his 
evidence,  but  if  he  be  residing  out  of  the  State  the  court 
cannot  compel  him  to  testify,  and  for  this  reason  if  for  ncme 
other,  the  original  book  of  entries  ccmtaining  all  the  require- 
ments I  have  specified,  ought  to  be  allowed  to  be  used 
though  the  book-keeper's  deposition  has  not  been  taken  and 
he  is  not  presumably  present  as  a  witness,  when  he  is  a  non- 
resident of  this  State.  This  conclusion  is  sustained  by  the 
weight  of  authority,  though  we  have  seen  tliat  there  is  con- 
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siderable  conflict  among  the  etudes.  For  a  review  of  these 
authorities  we  note  two.  Union  Bank  v.  Knapp^  3  Pick.  96, 
in  American  Decision  Vol.  15  \^.  192,  193  and  194. 

Of  course  if  the  original  book  containing  such  entry  is  in 
the  i)08«ession  of  any  ]»erson,  who  is  a  resident  in  tlie  State, 
its  production  should  be  required,  as  it  could  be  compelled 
by  the  court,  but  if  this  book  be  in  the  possession  of  one  not 
residing  in  the  State,  its  production  could  not  be  compelled 
by  the  court,  and  in  such  a  case  on  general  principles,  a 
copy  taken  trom  the  original  book,  compared  with  the  origi- 
nal entry  and  i)roven  by  a  witness  on  the  trial,  is  -'the  very 
best  secondary  evidence  that  can  be  obtained  in  the  nature  of 
the  case,  and  should  therefore  be  received  as  evidence;  nor  is 
it  necessary  in  such  case  to  prove,  that  any  special  eftbrts 
have  been  made  to  induce  th<^  person,  who  has  the  original 
book  in  his  custody  and  who  lives  out  of  the  State,  to  pro- 
duce it  at  the  trial.  In  most  cjuses  all  such  efforts  would  be 
failures,  and  as  their  success  would  not  depend  on  the  action 
of  the  party  offering  to  introduce  such  entries  as  evidence,  he 
is  under  no  obligation  to  prove  that  he  has  made  an  effort  to 
get  the  original  book  of  entries." 

In  the  case  before  us  it  is  claimed,  that  it  was  not  proven 
that  this  entry  had  all  the  recjuisites,  which  the  law  requires 
in  order  to  make  it  evidence  in  itself.  The  first  requisites  is, 
that  book  must  be  a  book  of  original  entries.  The  court  cer- 
tifies that  it  was  proven,  that  this  invoice  of  property  turned 
over  by  Gilman  and  Shakely,  was  copied  from  B.  G.  (\)mpton'8 
book  of  original  entries,  which  w^as  a  memorandum  book 
kept  by  B.  G.  Compton,  the  agent  of  the  West  Virginia  Oil 
and  Oil  Land  Company,  and  that  it  contained  this  list  and 
inventory  made  at  the  time  when  the  property  was  turned 
over  by  Gilman  and  Shakely  to  said  company.  The  second 
requisite  is  that  the  entry  should  be  made  when  the  transac- 
tion occurred.  It  bears  date  on  the  book  a«  of  the  time,  at 
which  the  transaction  took  place ;  the  witnesa  says,  that  it 
was  made  at  that  time,  and  there  is  no  room  to  doubt  that 
this  was  a  fact.  The  third  requisite  is,  that  the  entry  must 
be  made  in  the  regular  course  of  one's  business,  duty  or  em- 
ployment. The  bill  of  exception  shows,  that  it  was  proven 
that  this   property  thus  listed  in  this  book  kept  by  B.  6. 
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Compton,  was  turned  over  to  him  by  Gilman  and  Sliakely, 
he  receiving  it  as  the  agent  of  the  West  Virginia  Oil  and  Oil 
Land  Company,  as  stated  on  the  face  of  this  book.  Ob- 
viously, this  book  containing  a  list  of  all  tlie  piK)perty  of  this 
company  in  his  charge,  was  kept  not  for  his  private  use,  but 
as  a  book  of  the  company ;  and  assuredly  these  entries,  from 
their  very  nature  and  from  the  relations  which  B.  G.  Comp- 
ton held  to  said  company,  were  business  entries  made  by 
him  as  a  part  of  his  regular  business,  whereby  he  admitted 
and  charged  himself  with  having  this  property  so  listed  in 
his  custody,  as  the  agent  of  said  company.  The  last  requi- 
site is,  personal  knowledge  of  the  transactions  on  the  part  of 
the  one  making  the  entry.  This  entry  is  proven  to  have 
been  made  by  B.  G.  Compton,  it  being  in  his  hand-writing 
and  he  being  the  person,  as  was  proven,  to  whom  this  prop- 
erty was  turned  over  by  Gilman  and  Shakely  ;  he  of  course 
knew  this  fact  when  it  was  done  and  what  property  wiis  so 
turned  over,  and  these  are  all  the  facts  appearing  by  this  entry. 

This  entry  thus  being  one  which  was  in  itself  evidence, 
and  the  original  book  of  entry  being,  when  it  was  last  seen, 
in  the  hands  ot  B.  G.  Compton  a  non-resident  of  this  State, 
the  presumption  is  of  course,  that  it  was  still  in  his  hands 
and  therefore  the  copy  produced  of  this  entry,  which  had 
been  compared  with  the  original  entry  by  the  witness,  who 
testified  that  it  was  an  exact  copy,  w^is  properly  pormittod  to 
go  to  the  jury  as  evidence.  The  only  ground  on  which  a 
new  trial  was  asked  for  was,  that  the  court  erred  in  permit- 
ting the  copy  of  this  entry  to  go  to  the  jury  as  evidence,  and 
there  being  no  error  in  his  so  doing,  the  motion  for  the  new 
trial  was  properly  overrulad,  and  judgment  entered  against 
the  defendant  in  accordance  with  the  verdict  of  the  jury. 

The  judgment  of  the  circuit  court  of  Wood  county  render- 
ed May  24,  1881,  must  be  affirmed;  and  the  defendant  in 
error  John  F.  Vinal,  special  receiver,  must  recover  ot  the 
plaintiff  in  error,  J.  C.  Gilman,  his  costs  about  his  defense  in 
tliis  Court  expended  and  damages  according  to  law,  and  the 
same  must  be  certified  to  the  clerk  of  the  circuit  court  of 
Wood  county. 

Judges  Johnson  and  Green  Concurred. 
Judgment  Affirmed. 
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WHEELING. 
.  ^,  „^,  Forest  t\  Stephens. 

41    dlo| 
48    4091 

I  21   3Jg  Submitted  January  24,  1883— Decided  March  31,  1883. 

I  56    IJw  ' 

m  131 

A  decree  liaving  l)eeii  rendered  in  favor  of  tlie  appellee  upon  a  bill 
taken  for  confessed  against  the  appellant,  who*  never  appeared 
in  said  cause,  is  a  decree  by  default ;  and  whatever  errors  there 
may  be  in  said  decree,  could  have  been  corrected  by  the  court, 
which  rendered  the  same,  upon  motion,  in  the  manner  pre- 
scribed by  the  5th  set^tion  of  chapter  134  of  the  Code  of  West 
Virginia  ;  and  no  such  motion  having  been  made,  as  required 
by  the  6th  section  of  said  chapter,  an  appeal  and  supersedeoji 
allowed  to  such  de(Teti  must  be  dismissed,  as  improvideutly 
awarded. 

Ai)[)eal  from  adecivc,  \vitli>v//;H'.Wm.vto  a  portion  thereof, 
of  the  circuit  court  of  the  county  of  Mason,  rendered  on  the 
13th  day  of  May,  1881,  in  a  cause  in  said  court  then  pending, 
wherein  J .  G.  Forest  was  plaintiff,  and  Washington  Stephens 
and  others  were  defendants,  allowed  u|)on  the  petition  of  the 
said  Stei)hens. 

Hon.  F.  A.  Gutlirie,  Judge  of  the  seventh  judical  circuit, 
rendered  the  decn»e  a{)i>ealed  from. 

Woods,  JuixiK,  furnishes  the  following  stiitement  of  the 
ease : 

In  this  cause  the  appellee,  who  was  plaintiff  below,  filed  his 
bill  in  the  circuit  court  of  Mason  county  at  the  April  rules 
1881  against  the  appellant,  Washington  Stephens,  who  w^as 
tlie  principal  defendant  below,  and  others,  alleged  to  be  his 
creditors  having  judgment  and  trust-liens  upon  his  lands, 
alleging  that  he  had  obtained  two  judgments  against  said 
Washington  Stephens,  as  follows :  one  for  thirty-eight  dol- 
lars and  fifteen  cents  including  interest  and  costs,  and  one  for 
thirty-nine  and  forty-two  cents  and  fifteen  dollars  and  thirty 
cents  costs;  that  the  other  defendants  had  other  judgments 
and  trust-liens  against  him,  all  of  which  were  subsisting 
liens  on  a  tract  of  one  hutidred  and  fifty  acres  of  land  owmed 
by  him,  and  praying  that  the  amounts  and  i)rioritie8  of  said 
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liens  might  he  ascertained,  and  the  land  sold  to  satisfy  the 
rtame.  At  May  rules  1881,  said  hill  was  taken  for  con- 
fessed, the  defendant,  Washington  Stej)hens,  failing  to  appear 
or  make  any  defence  thereto  ;  and  at  the  May  tenn,  1881,  of 
the  said  circuit  court  the  said  (*ause  was  heard  upon  the  hill 
so  taken  tor  confessed,  an<]  the  court  ascertained  the  said 
liens,  fixed  their  priorities  and  decreed  a  sale  of  said  land  to 
satisfy  to  said  lienoi's,  including  the  said  plaintiff,  the 
amounts  so  ascertained  to  he  due  to  them  respectively,  and 
appointed  a  conmiissioner  to  sell  the  said  land  upon  the 
usual  terms. 

From  this  decree  the  said  Washington  Stephens  ohtained 
an  appeal  and  supersedeas  to  this  Court. 

Henry  J.  Fisher  for  appellant  cited  the  following  authori- 
ties: Code,  ch.l24  §5:3  W.  ya.386:  16  W.Va.  648;  17 
W.  Va.  670;  12  W.  Va.  113;  28  Graft.  646;  13  W.  Va. 
462 ;  3  W.  Va.  423;  14  W.  Va.  395. 

Memujer  ^  Uo(j(l  for  appellee  cited  6  W.  Va.  196,  7  W. 
Va.  593,  16  Graft.  136  and  21  Graft.  107. 

Woods,  Judge,  announced  the  oi)inion  of  the  (V^urt : 

The  appellant  has  assigned  various  errors,  in  the  said  de- 
cree, which  are  not  necessary  to  be  now  considered,  because, 
first,  the  decree  complained  of  is  a  decree  by  default,  and 
the  alleged  errors,  if  errors  they  be,  could  have  all  been  cor- 
rected upon  motion,  by  the  said  circuit  court  according  to 
the  provisions  of  the  fifYh  section  of  chapter  one  hundred  and 
thirty-four  of  the  Code  of  West  Virginia;  and,  secondly,  be- 
cause the  said  sixth  section  of  said  chapter  expressly  pro- 
vides, that  no  '"appeal,  writ  of  error  or  snper-^edeas  shall  be 
allowed,  or  entertained  by  an  appellate  court  or  judge,  for 
any  matter,  for  which  a  judgment  or  decree  is  liable  to  he 
reversed  or  amended  on  motion,  by  the  court  which  ren- 
dered it,  or  the  judge  thereof,  until  such  motion  be  made 
and  overruled  in  whole  or  in  part." 

The  errors  complained  of  being  such,  as  might  have  been 
so  corrected,  and  the  appellant  having  failed  to  make  such 
motion  in  said  circuit  court,  the  said  api)eal  and  supersedeas 
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allowed  to  the  said  appellant  cannot  be  maintained.  This 
is  no  longer  an  open  question  in  this  State,  as  this  Court  has 
repeatedly  passed  upon  it,  as  will  appear  from  the  following 
cases:  Baker,  ^c.  v.  Western  M'mhuf  ^  Mannfaduring  (Jo,^  6 
W.  Ya.  196;  Dickenson  Ex'r  v.'  Lewis,  7  W.  Va.  673; 
Adamson  v.  Peeree,  20  W.  Va.  59. 

We  are  therefore  of  opinion  and  accordingly  adjudge,  order 
and  decree,  that  the  said  appeal  and  5W/;^^W/'^^v  be  dismissed, 
as  having  been  improvideutly  awarded,  and  that  the  appellant 
pay  to  the  appellee,  J.  G.  Foster,  his  costs  by  him  about  his 
defense  in  this  behalf  expended. 

The  Other  Judges  Concurred. 

Appeal  I)l«^missed. 


S^  WHEELING. 

21     3I8| 

44  n8  IlALL  V.  Webb. 

45  43 1 1 

f4e  ?«|  Submitted  June  20,  :882— Decided  March  31,  1883. 

66  87g|  (*WooDS,  Judge,  Absent.) 

1 .  The  statute  of  limitations  does  not  commence  to  run  in  favor  of  an 

occupant  of  land,  while  the  title  tliereto  is  vested  in  the  Btate. 
But  the  statute  does  commence  to  run  in  favor  of  such  occu- 
pant against  the  grantee  of  the  Htate  from  the  date  of  the  grant 
of  the  land  so  occupied,    (p.  322  ) 

2.  Where  land  had  been  granted  by  the  Htate,  and  an  adversary  pos- 

session had  commenced  to  run  against  the  true  owner,  and  sub- 
sequently such  land  became  forfeited  to  the  State  under  the  de- 
linquent land  laws,  such  possession  would  not  be  adversary  to 
the  State  or  her  grantee  after  the  forfeiture,  except  from  the  time 
the  land  was  re-granted  or  sold  by  the  State,    (p.  322.) 

3.  The  act  of  the  Legislature  of  this  State,  passed  February  (>,  1873,  in 

so  far  as  it  attempts,  in  actions  for  the  recovery  of  land,  to  ex- 
clude from  the  time  fixed  as  the  bar  in  such  actions  by  the 
sUitute  of  limitations,  the  period  from  the  28th  day  of  February, 
1805,  to  the  date  of  the  passage  of  said  act,  is  unconstitutional 
and  inoperative  as  to  actions  which  had  become  barred  before 
the  passage  of  said  act*,    (p.  323.) 

H'liMo  submUted  before  Jud^e  W.  Uwik  hlH  seal  upon  tho  bench. 
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Writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
county  of  Wood,  rendered  on  the  18th  day  of  April,  1879, 
in  an  action  of  ejectment  in  said  court  then  pending,  wherein 
Cyrus  Hall  was  plaintiff,  and  Sylvester  J).  Wehb  was  defend- 
ant, allowed  upon  the  petition  of  said  Hall. 

lion.  James  M.  Jackson,  judge  of  the  fifth  judicial  circuit, 
rendered  the  judgment  complained  of. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

Ct/rus  Hall  for  plaintifiMn  error  cited  the  following  author- 
ities: 9  W.  Va.  616;  Code  ch.  106  §  27;  4  W.  Va.  138;  2 
W.  Va.  575;  Cool.  Con.  Lim.  310;  Ang.  Lim.  (5th  Ed.)  3, 
4,  5,  58-61. 

R.  S.  Blair  for  defendant  in  error  cited  the  following  au- 
thorities: 9  W.  Va.  629;  6  W.  Va.  513;  12  Leigh  534; 
Cool.  Const.  Lim.  364. 

Snyder,  Judcse,  announced  the  opinion  of  the  Court. 

Action  of  ejectment  for  five  hundred  acres  of  land  on 
Goose  creek  in  Ritchie  county  brought  by  Cyrus  Hall,  on  the 
29th  day  of  July,  1874,  against  Sylvester  T).  Webb  in  the 
circuit  court  of  Ritchie  county  and  afterwards  removed 
to  the  circuit  court  of  Wood  county  where  it  was  tried  be- 
fore a  jury.  After  all  the  evidence  had  been  heard  the  plain- 
tift*  demurrred  thereto  in  which  demurrer  the  defendant 
joined  and  the  jury  found  a  verdict  subject  to  the  judgment 
of  the  court  upon  said  demurrer  to  the  evidence.  On  the 
18th  day  ot  April,  1879,  the  court  gave  judgment  for  the 
defendant  upon  said  demurrer,  and  from  that  judgment  the 
plaintift' obtained  a  writ  of  error  to  this  Court.  The  only 
error  assigned  here  is,  that  the  circuit  court  erred  in  render- 
ing judgment  for  the  defendant  on  the  denmrrer  to  the  evi- 
dence, and  that  it  should  have  given  judgment  for  the  plaintiff. 

The  evidence,  as  disclosed  by  the  record  here,  is,  in  sub- 
stance, as  follows :  The  i)laintift'  and  one  Smith  C.  Hall  by 
virtue  of  survey  made  for  them,  on  the  26th  day  of  August, 
1856,  obtained  from  the  commonwealth  of  Virginia  a  grant, 
dated  November  23,  1860,  for  three  thousand  seven  hun- 
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drecl  acres  of  land  h-ing  on  Goose  creek  a  bra 
river  in  Ritchie  county  which  includes  the  fiv< 
of  land  in  the  plaintifTs  declaration  mention 
the  coniniencenient  of  this  action  the  said  8ni 
conveyed  his  interest  in  said  five  hundre<l  acres 
This  constitutes  the  plaintiit's  evidence  of  tith 
controversy. 

The  defendant  proved,  that  a  grant  for  five 
of  land  wtis  issued,  on  the  9th  day  of  Januar 
commonwealth  of  Virginia  to  one  John  Hart, 
was  admitted  covered  the  land  in  dispute 
dated  October  6,  1843,  was  executed  by  th 
county  court  of  Wood  county  to  Josias  M. 
thousand  three  hundred  acres  of  land  on  ( 
Wood  county,  which  deed  recites  that  said  lar 
1838,  had  been  assessed  with  taxes  in  the 
Moore,  returned  delinquent  for  the  non-paym 
sold  therefor  in  1840,  and  purchased  by  said 
written  contract,  dated  July  3,  1850,  J.  M.  ^ 
bound  himself  to  convey  to  Levi  Nutter  a  tr^ 
dred  acres  of  land  on  Goose  creek  in  Ritchie 
is  the  land  in  controversy ;  that  said  Levi  Xut 
his  son  William  Nutter  by  like  contract,  date 
1851,  sold  and  agreed  to  have  conveyed  to 
Webb,  the  said  five  hundred  acres  of  land;  tl 
ant  testified  that  he  took  possession  ot  saic 
acres  under  and  about  the  date  of  his  said  p 
cember,  1851,  claiming  the  same  as  his  owi 
lived  on  and  occupied  it  continuously  from  t 
the  time  he  was  testifying  on  the  trial  of  this  i 
some  time  in  the  summer  of  1860  he  met  th^ 
asked  him  if  he  had  any  claim  on  said  land 
and  he  replied  that  he  had  not,  that  detendar 
it  and  he  wanted  him  to  have  it ;  that  he  has  1 
plaintiff  before  and  afler  that  time  and  plainti' 
any  claim  to  said  land  until  the  institution  < 
that  the  three  thousand  seven  hundred  acres 
grant  to  plaintiff*  and  Smith  C.  Hall  is  embrac 
tor  five  thousand  acres  to  John  Hart  and  said 
to  the  toi'mation  of  Ritchie  situated  in  Wood  c 
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le  plaintiiF  to  rebut  the  evidence  of  defendant  read  to 
ury  a  certificate  from  the  auditor  of  Virginia  which  cer- 

that  from  the  year  1805  to  the  year  1844  inclusive  no 

of  five  thousand  a<?re8  of  land  was  entered  on  the  books 
e  commissioner  of  the  revenue  for  Wood  county  in  the 
t?  of  John  Hart,  &c. ;  and  he  also  read  his  affidavit  that 
ould  not  truly  make  the  affidavit  prescribed  by  section 
r  chapter  106  of  the  Code  of  this  State, 
nowhere  appears  in  the  record,  either  by  parol  evidence 
le  description  in  the  writings  themselves,  that  the  two 
sand  three  hundred  acres  of  land  mentioned  in  the  tax 

from  the  clerk  of  the  county  court  of  Wood  county  to 
IS  M.  Steed  is  any  part  of  the  five  thousand  acres  of  land 
ted  to  John  Hart,  that  any  conveyance  had  ever  been 
e  by  said  Hart  to  Jacob  Moore,  or  that  the  five  hundred 
5  described  in  the  contracts  from  J.  M.  Steed  to  Levi 
ter  and  from  Wm.  Nutter  to  defendant  is  any  part  of 
two  thousand  three  hundred  acres. 
Iiis  being  all  the  evidence,  did  the  court  err  in  rendering 
ment  for  the  defendant  on  the  demurrer  thereto  by  the 
itift'? 

lie  law  is  well  settled  in  this  State  that  upon  a  demurrer 
ridence,  the  demurrant  must  be  treated  as  allowing  full 
it  to  all  the  evidence  of  the  demurree,  and  admitting  all 
facts  directly  proved  by  it,  or  that  a  jury  might  infer 
efrom,  and  as  waiving  all  the  parol  evidence  on  his  part 
;h  contradicts  that  of  tlie  demurree,  or  the  credit  of 
L'h  is  impeached,  and  all  inferences  from  his  own  evi- 
•e  which  do  not  necessarily  flow  from  it,  and  if,  thus  con- 
ring  the  evidence,  the  court  is  satisfied  that  the  pre- 
lerance  is  in  favor  of  the  demurrant  he  will  be  entitled 
iidgment  upon  his  demurrer,  otherwise  the  judgment 
t  be  in  favor  of  the  demurree.  Affen  v.  Bartlett^  20 
Va.  46. 

pplying  this  rule  to  the  evidence  in  the  case  before  us,  it 
riy  appears  that  the  defendant  was  in  the  actual,  open 

continuous  possession  of  the  land  in  controversy  from 
ember,  1851,  to  the  time  of  bringing  this  action  on  the 

day  of  July,  1874 — a  period  of  over  twenty-two  years — 
ning  said  land  as  his  own  adversely  to  the  plaintiff  under 
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a  color  of  title.  Thus  assuming  that  the  plaintiff  had  a  valid 
title  to  the  land — he  proving  no  actual  possession  of  anj'  part 
of  his  land — his  title  hecanie  barred  by  the  actual,  open,  con- 
tinuous adverse  possession  of  the  defendant  for  a  period  of 
more  than  ten  years,  the  statutory  bar,  unless  the  plaintiff 
can  bring  himself  within  some  exception  to  the  statute  of 
limitations.  This  it  is  argued  he  has  done,  bj'  insisting, ^r.9/, 
that  until  he  obtained  his  grant  from  the  common vrealth,  the 
statute  did  not  operate  in  favor  of  the  defendant,  and  second^ 
.by  showing  that  he  could  not  make  the  affidavit  prescribed 
by  section  27  of  chapter  106  of  the  Code,  and  claiming  by 
reason  thereof  that  under  chapter  28  of  the  Acts  ot  1872-3, 
the  period  from  February  28,  1865,  to  February  6,  1873, 
must  be  excluded  from  the  ten  years  prescribed  as  the  statu- 
tory bar.  If  the  plaintiff  is  entitled  to  have  both  these  periods 
excluded  trom  the  ten  years  prescribed  as  the  limitation  in 
ejectment,  then,  the  adverse  possession  of  the  defendant  did 
not  bar  his  right  of  entry  at  the  time  this  action  was  brought 
and  the  judgment  should  have  been  in  his  favor,  otherwise 
the  judgment  was  properly  rendered  for  the  defendant. 

It  is  a  universal  {)rin(aj)le  of  law  that  time  does  not  run 
against  the  Sti\te  unless  so  declared  in  tlie  statute  which  pre- 
scribes the  limitation;  and  as  our  statute  does  not,  in  terms, 
or  otherwise,  refer  to  the  State,  there  could  be  no  adversary 
possession  by  the  defendant  while  the  title  to  the  land  re- 
mained in  the  State.  SIi(nilxi<  v.  Tjnioastcr^  5  Gratt.  110; 
Korner  v.  Bankhi^  11  Id.  420.  And  where  land  had  been 
granted  and  an  adversary  possession  had  commenced  to  run 
against  the  true  owner,  if,  subsequently,  the  land  had  become 
forfeited  to  the  State  under  the  delinquent  land  laws,  such 
possession  would  not  be  adversary  after  the  forfeiture  nor 
until  the  land  was  regranted  or  sold  by  the  State,  against  the 
State,  or  her  grantee  under  title  derived  from  such  sale  or 
grant.  iMvasser  v.  Washburn^  11  Gratt.  572.  But  the  stat- 
ute does  begin  to  run  in  favor  of  one  in  {possession  of  un- 
granted  lands  of  the  State  as  soon  as  a  grant  issues  to  any 
one  for  such  lands.  Adams-  v.  Alkhr,  20  W.  Va.  480 ;  Shmiks 
V.  Lew  caster,  5  Gratt.  110. 

In  the  case  at  bar  the  defendant  showed  that  the  land  in 
controversy  had  been  granted  to  John  Hart  in  1786;  but  as 
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it  was  omitted  from  the  commissioner's  books  from  1805  to 
1844,  it  was  forfeited  and  the  title  re-vested  in  the  common- 
wealth, on  the  Ist  day  of  November,  1836,  under  the  Acts  of 
the  General  Assembly  ot  Virginia  of  February  27,  1835,  and 
March  23,  1836.  Stmts  v.  Board,  10  Gratt.  400.  The  title, 
therefore,  being  in  the  commonwealth  from  the  time  of  the 
forfeiture,  the  statute  of  limitations  did  not  commence  to  run 
in  favor  of  the  defendant  until  the  23d  day  ot  November, 
1860,  the  date  of  the  grant  to  the  plaintifi*.  But  as  the  time 
between  the  said  23d  day  of  November,  1860,  and  the  date 
at  which  this  action  was  instituted  is  more  than  ten  years, 
the  plaintiff's  right  of  entry  was  still  barred  unless  he  can 
also  exclude  the  time  between  the  28th  day  of  February, 
1865,  and  the  6th  day  of  Februar}',  1873,  as  provided  by  the 
act  of  February  6,  1873— chap.  28  of  Acts  1872-3,  p.  76. 
Is  the  plaintifi  entitled  to  have  said  period  excluded  ? 

It  is  manifest  that  the  language  of  said  act  of  February  6, 
1873,  embraces  all  kinds  of  suits,  including  the  action  of 
ejectment;  and  consequently,  if  it  is  valid  and  binding  upon 
the  courts  of  this  State,  the  said  period  therein  mentioned 
must  be  excluded.  Hufimm  v.  Alderson,  9  W.  Va.  616. 
The  plaintiff  obtained  his  gi*ant  from  the  commonwealth  on 
the  23d  day  of  November,  1860.  At  that  time  the  defendant 
was  in  the  actual  and  open  possession  of  the  land  now  in  con- 
troversy and  the  plaintiffcould  then  have  instituted  his  action 
to  recover  it.  The  cause  of  action  having  arisen  at  that 
time,  the  plaintiff  under  the  laws  of  this  State  had  ten  years 
within  which  to  bring  his  action,  thus  giving  him  until  the 
23d  day  of  November,  1870,  and  if  he  failed  to  bring  his 
action  within  that  time  the  law  declared  his  right  to  recover 
the  land  absolutely  barred.  More  than  two  years  after  his 
right  to  recover  said  land  had  become  thus  absolutely  barred, 
the  Legislature  passed  the  said  act  of  February  6,  1873,  by 
which  it  is  declared  "That  in  computing  the  time  within 
which  awf  civil  suit,  motion  to  recover  money,  proceeding, 
&c.  *  *  *  by  persons  who  could  not  truly  make  the 
affidavit  prescribed  by  section  27  of  chapter  106  of  the  Code, 
the  period  from  the  28th  of  February,  1865,  to  the  passage 
of  this  act  (February  6,  1873),  shall  be  excluded  from  such 
computation."     The  question  now  presented  is,  is  said  act, 
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when  invoked  in  an  action  of  ejectment  for  the  recovery  of 
land  in  a  case  in  which  sucli  action  had  become  barred  by 
the  laws  tlien  in  force  more  than  two  years  beiore  said  act 
was  passed,  a  constitutional  and  valid  statute  ? 

In  Huffman  v.  Aldirson,  9  W.  Va.  616,  this  Court  held  that 
said  act,  '*when  applied  to  actions  on  express  contracts,^'  is 
constitutional.  In  commenting  upon  said  act,  the  Court,  in 
its  opinion  in  that  case,  says :  "It  is  true  tliat  the  Legislar 
ture,  in  the  act  under  consideration,  have  gone  further,  and 
attempted  to  give  an  action  not  only  where  there  wa«  an  ex- 
press contract,  bat  even  in  actions  ol  detinue  and  ejectmenL 
In  this  they  may  have  transcended  their  constitutional  power, 
for  the  Legislature  has  not  a  constitutional  right  to  confer  on 
a  party  a  right  of  action,  except  under  particular  circum- 
stances, though  they  may  think  it  is  morally  right  that  such 
right  of  action  should  be  conferred.  To  admit  such  a  gen- 
eral right  would  be  to  subject  the  right  of  the  citizen,  to  hold 
any  property,  to  the  caprice  of  the  Legislature.  The  citizen 
would  be  deprived  of  his  property  by  legislative  action  and 
without  due  process  of  law.''  9  W.  Va.  629-30.  This  deci- 
sion was  affirmed  in  Keller  v.  MelLffman^  15  W.  Va.  64. 

The  case  at  bar  may  be  readily  distinguished  from  Huff- 
man V.  J.W^r.<?o//,  just  referred  to.  in  fact,  the  distinction  is 
fairly  drawn  in  the  (piotation  we  have  taken  from  that  case. 
That  was  an  action  of  debt — an  action  on  an  express  contract 
— this  is  an  action  of  trespass — an  action  of  ejectment  to  re- 
cover the  possession  of  land.  The  efiect  of  the  statuatory  bar 
in  the  two  classes  of  actions  is  according  to  the  uniform  deci- 
sions of  the  courts  essentially  different.  When  an  action  on 
an  express  contract  becomes  barred  by  the  statute  of  limita- 
tions the  remedy  only  is  regarded  as  taken  away  and  the 
right  still  remains,  and  a  number  of  decisions  have  declared 
that,  under  the  i)eculiar  circumstances  of  the  cases,  where 
good  morals  and  justice  require  it,  the  Ijcgislature  may  re- 
\\\Q  the  remedy  even  after  it  has  become  completely  barred 
by  the  stxitute.  (h per  ion  v.  Martin ,  4  W.  Va.  138;  Wyatt  v. 
Morris,  2  Id,  575;  Bender  w  (hnrford.m  Tex.  745;  Brad- 
ford V.  Shine,  13  Fla.  393. 

But  where  the  action  is  to  recover  the  jiossession  of  either 
real  or  personal  property,  and  especially  in   cases  of  eject- 
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ment  and  detinue,  the  rule  is  verv  different.  In  such  cases 
it  is  settled  that,  when  the  statutory  bar  attaches,  not  only 
the  remedy  for  the  recovery  of  the  i)roperty  is  gone,  but  that 
the  absolute  title  thereto  is  at  once  transferred  to  and  thereby 
vested  in  the  possessor  of  the  property. 

"AVhen  the  period  prescribed  by  statute  has  once  run,  so 
as  to  cut  off  tlie  remedy  one  might  have  had  for  the  recovery 
of  proper^/  in  the  possession  of  another,  the  title  to  the  prop- 
erty, irrespective  of  the  original  right,  is  regarded  in  law  as 
vested  in  the  possessor,  who  is  entitled  to  the  same  protec- 
tion in  respect  to  it  which  the  owner  is  entitled  to  in  other 
cases.  A  subsecjuent  repeal  of  the  limitation  law  could  not 
be  given  a  retrospective  effect,  so  as  to  disturb  tliis  title.  It 
is  vested  as  completely  and  perfectly,  and  is  as  safe  from 
legislative  interference  as  it  would  have  been  if  it  had  been 
perfected  in  the  owner  by  grant,  or  any  species  of  assur- 
ance." Cooly's  Const.  Lim.  365  and  ca«es  cited;  Ang.  on 
Lim.  §  380  ;  Xeirbf/  v.  Blakej/,  3  H.  &  M.  57 ;  Mam  v.  Bass,  4 
Munf.  301 ;  Pate  v.  Baker,  8  Leigh  80 ;  Brent  v.  Chapman,  5 
Cranch  358;  Shelhy  v.  Grat/,  11  Wheat.  361;  Leffinffwell  v. 
Wan-en,  2  Black  599. 

The  said  act  of  February  6,  1873,  having  been  passed,  as 
we  have  seen,  more  than  two  years  after  the  title  to  the  land 
sought  to  be  recovered  in  this  action  had  become  vested  in 
the  defendant,  under  the  principles  of  law  above  laid  down, 
it  must  be  declared  inoperative  in  this  action.  To  hold 
otherwise  would  be  to  admit  that  the  Legislature,  by  a  simple 
statute,  could  transfer  the  property  of  one  person,  who  has  a 
complete  and  perfect  title  thereto,  to  another-  Such  a 
power  is  not  only  clearly  repugnant  to  natural  right  and 
justice,  but  is  in  direct  violation  of  the  bill  of  rights  of  this 
State,  which  declares  that,  "Xo  person  shall  be  deprived  of 
life,  liberty  or  property,  without  due  process  of  law,  and  the 
judgment  of  his  peers" — Const,  of  W.  Va.,  art.  3,  sec.  10. 

*'By  the  law  of  the  land  is  most  clearly  intended  the  gen- 
eral law ;  a  law  which  hears  before  it  condemns ;  which  pro- 
ceeds upon  inquiry,  and  renders  judgment  only  after  trial. 
The  meaning  is  that  every  citizen  shall  hold  his  life,  liberty, 
property  and  immunities,  under  the  protection  of  the  general 
rules   which  govern  society.     Everything  which  may  pass 
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under  the  form  of  an  enactment  is  not  therefor 
sidered  the  law  of  the  land."  Dartmouth  College  \ 
4  Wheat.  519. 

Legislation  which  attempts  to  transfer  the  pro 
person  to  another,  is  not  only  contrary  to  the  hi 
but  it  is  not  legislative  in  its  character  and  is  th 
hibited  by  the  fifth  article  of  our  Constitution  whi 
that  the  legislative,  executive,  and  judicial  depar 
be  separate  and  distinct,  so  that  neither  shall 
powers  properly  belonging  to  either  of  the  othei 
V.  Cunningham,  20  Gratt.  31  and  51. 

In  any  aspect  of  the  case,  we  feel  constrained  1 
the  said  act  of  February  6,  1873,  so  far  as  it  att 
cept  the  time  therein  mentioned,  from  the  per 
the  statute  of  limitations,  in  actions  for^  the  recover 
cases  in  which  the  statutory  bar  had  become  con 
its  enactment,  is  unconstitutional  and  inoperative, 
of  entry  in  this  action,  having  been  barred  before 
of  said  act,  the  plaintiff  is  not  entitled  to  exclu< 
period  prescribed  by  the  statute  of  limitations  th 
tioned  in  said  act,  and  he  is,  therefore,  not  entith 
the  land  in  his  declaration  mentioned.  The  judj 
circuit  court  must,  consequently,  be  affirmed  witl 
defendant  in  error  and  thirty  dollars  damages. 

Judges  Johnson  and  Green  Concurred. 
Judgment  Affirmed. 


WHEELING. 


336  Depue  i\  Sergent- 

236 

Submitted  January'  11,  1883— Decided  March  31 

1.  If  the  vendor  agrees  in  writing  to  convey  or  by  dee 
to  his  vendee  for  a  specific  price  a  tract  of  land, 
metes  and  bounds  as  containing  a  specified  nu 
"more  or  less/'  it  is  a  sale  in  gross  and  not  by  the  t 
is  no  ambiguity  in  the  written  contract  or  deed  < 
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though  the  price  named  be  an  exact  multiple  of  the  num- 
ber of  acres  named.  The  case  of  Besen  v.  Humphreys ^  75  Va.  p. 
196  disapproved,  and  the  1.5th  syllabus  in  Crislip,  Ouardiariy 
V.  Cain,  18  W.  Va.  p.  441  approved,     (p.  332.) 

^hen  a  bill  is  filed  to  enforce  a  vendor^s  lien,  and  the  answer 
askfe  an  abatement  of  the  price  on  account  of  a  deficiency  in  the 
quantity  of  the  land,  because  of  fraud  in  tlie  vendor  in  misrepre- 
senting in  the  deed  the  quantity  of  the  land,  or  because  the 
land  was  sold  by  the  acre  and  not  in  gross,  such  answer  in 
either  case  alleges  no  new  matter,  which  constitutes  a  claim  for 
affirmative  relief  within  the  meaning  of  ^  35  of  ch.  125  of  Code 
of  West  Virginia,  but  presents  simply  a  defense  to  the  plain- 
tifTs  demand,  and  therefore  tiie  court  should  not  permit  a  spe- 
cial replication  to  such  answer  to  be  filed,  but  only  a  general 
replication,      (p.  345  ) 

on  the  hearing  of  such  a  cjise,  when  the  answer  claimed  an 
abatement,  because  the  contract  was  for  a  sale  by  the  acre,  the 
evidence  shows,  that  the  contract  was  in  writing  and  that  it 
was  a  sale  in  gross,  but  that  the  defendant  is  entitled  to  an 
abatement  l)ecause  of  the  fraud  of  the  plaintiflTin  ij^isrepresent- 
ing  the  quantity  of  the  land  in  the  tract  sold,  the  court  ought  to 
permit  the  defendant  to  withdraw  his  answer  and  file  another 
corresponding  with  the  facts  proveh ;  but  if  the  plaintiff  replies 
generally  to  this  answer,  the  court  should  allow  the  parties  time 
to  take  testimony  on  the  new  issue  thus  made  up.     (p.  342.) 


here  the  contract  of  sale  is  in  writing  and  unambiguous,  no 
parol  evidence  of  any  character  can  be  received  to  prove,  that 
the  parties  intended  a  sale  by  the  acre,  if  on  the  face  of  the  con- 
tract it  is  a  sale  in  gross.  But,  though  the  contract  be  in  writ- 
ing and  unambiguous  and  is  a  sale  in  gross,  yet,  if  the  pleadings 
show  that  the  issue  between  them  is,  whether  the  vendor  did 
misrepresent  the  number  of  acres  in  the  land  by  the  contract  to 
the  prejudice  of  the  vendee,  any  sort  of  parol  evidence,  which 
tends  to  establish  such  fraud,  may  be  received,  even  though  it 
tends  to  contradict  the  written  contract,  as  by  showing  that  the 
land  was  considered  by  the  parties  as  sold  by  the  acre. 
(p.  335.) 

le  general  rule  is,  that  if  in  case  of  a  deficiency  in  quantity  in 
the  sale  of  land  the  vendee  for  any  cause  is  entitled  to  an  abate- 
ment of  the  price,  this  abatement  should  be  at  the  rate  of  the 
average  value  per  acre  of  the  entire  tract  sold.    (p.  345.) 

ppeal  and  supersedeas  to  a  decree  of.  the  circuit  court  ot 
lounty  of  Roane,  rendered  on  the  18th  day  of  March, 
,  in  a  suit  in  chancery  in  tlie  said  court  then  pending. 
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wherein  Henry  Depue  was  plaintiff  and  Janies  M.  Sergent 
was  defendant,  allowed  upon  the  petition  of  said  Sergent 

Hon.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  decree  appealed  from. 

Green,  Judge,  fiirnishes  the  following  statement  of  the 
case : 

At  August  rules,  1877,  Henry  Depue  filed  his  bill  in  the 
county  court  of  Roane  county  against  J.  M.  Sergent  alleging, 
that  on  November  17,  1873,  he  sold  and  conveyed  to  said 
Sergent,  by  deed  with  general  warranty  ot  title,  a  tract  of 
land  described  by  metes  and  bounds  in  Roane  county,  con- 
taining as  alleged  in  the  deed,  five  hundred  acres  more  or 
less  for  four  thousand  five  hundred  dollars,  of  which  sum 
one  thousand  two  hundred  dollars  was  paid  in  cash  arid  the 
balance  was  to  be  paid  in  deterred  payments  as  named  in  the 
deed,  all  of  which  had  been  paid  in  except  the  last  two,  of 
CTx  hundred  and  twenty-five  dollars  each,  with  interest  from 
the  date  of  said  deed  Noj-ember  17,  1873;  that  one  of  these 
last  two  payments  was  due  and  wholly  unpaid,  as  was  evi- 
denced by  the  bond  ot  said  Sergent  filed  with  the  bill;  that  a 
vendor's  lien  to  secure  these  delerred  payments  was  expressh' 
reserved  in  the  deed,  an  attested  copy  of  which  was  filed  with 
the  bill,  it  having  been  duly  recorded.  The  deed  filed  was 
correctly  described  in  the  bill,  and  it  contains  nothing  except 
what  was  therein  stated.  The  bill  prayed  an  enforcement  of 
this  vendor's  lien  and  lusked  general  relief  The  cause  was 
properly  removed  to  the  circuit  court  of  Roane  county. 

J.  M.  Sergent  filed  an  answer  to  this  bill  alleging,  that  he 
had  paid  on  the  bond  claimed  to  be  then  due,  five  hundred 
and  seventy-five  dollars;  he  says,  that  he  purchased  said 
lands  at  nine  dollars  per  acre  and  that  five  hundred  acres 
were  sold  to  him,  but  that  there  was  a  deficiency  in  the 
quantity  in  the  tract  of  seventy-three  acres,  and  he  claims  an 
abatement  of  the  purchase-money  of  six  hundred  and  fifty- 
seven  dollars  and  interest ;  and  he  prays,  that  these  credits 
and  abatement  for  this  deficiency  may  be  allowed  him  and 
asks  for  general  relief. 

The  plaintiff  filed  a  reply  in  writing  to  this  answer  claim- 
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ing,  that  the  tract  of  land  was  sold  in  gross  and  not  by  the 
acre.  He  afterwards  filed  another  reply  in  writing  to  this 
answer,  in  which  he  admits  the  payments  claimed  .in  the 
answer,  except  one  of  one  hundred  and  seventy-five  dollars, 
claimed  in  the  answer  to  hav^e  been  made  on  April  2,  1877, 
which  is  denied ;  and  it  repeats  the  allegations  in  the  first 
special  replication.  He  afterwards  filed  a  third  special  reply 
to  this  answer,  repeating  again  the  allegations  made  in  his 
former  replies  and  adding,  that  this  sale  in  gross  of  this  land 
was  made  on  October  29,  1873,  and  filing  the  agreement  of 
sale,  which  corresponds  with  this  deed. 

The  defendant,  Sergent,  filed  also  what  he  calls  an  amended 
supplemental  answer,  in  which  he  claims  a  payment  of  six 
hundred  dollars  in  addition,  made  after  the  report  of  the 
commissioner  had  been  returned  and  claiming,  that  he  ten- 
dered at  the  same  time  eighty-five  dollars,  which  would  be 
in  full  satisfaction  of  the  plaintifi^'s  demands,  but  which  he 
refused  to  take.  This  answer  also  excepts  to  the  commis- 
sioner's report  claiming,  that  it  did  not  report  the  deficiency 
in  the  land  to  be  as  much  as  the  evidence  showed  it  to  be  by 
one  acre  and  thirteen  poles ;  and  this  answer  also  prays  for 
general  relief.  This  answer  was  replied  to  in  writing  by  the 
plaintiff,  Depue.  He  denies,  that  the  eighty-five  dollars  was 
tendered  to  him  in  a  lesfal  manner  and  in  such  monev  or  cur- 
rency  as  he  was  bound  to  receive.  He  claims,  that  the  one 
acre  and  thirteen  poles  claimed  as  a  further  deficiency  in  the 
quantity  beyond  that  which  the  commissioner  reported  is 
unfounded,  and  that  the  one  acre  and  thirteen  poles  are  in- 
cluded in  the  land  conveyed. 

On  September  5,  1878,  the  court  made  an  order  referring 
this  cause  to  a  commissioner  "to  ascertain,  whether  or  not  the 
said  sale  was  in  gross  or  by  the  acre,  for  a  number  of  acres 
at  a  fixed  price  per  acre,  and  to  ascertain  the  number  of  acres 
in  the  tract  and  the  amount  of  the  defendant's  payments  on 
this  land,  as  well  as  the  amount  due  including  the  last  pay- 
ment, if  that  was  due  when  the  report  was  made." 

The  commissioner  reported  in  September,  1879,  that  the 
tract  of  land  contained  four  hundred  and  fifty-two  acres,  one 
rood  and  thirtj'  poles,  instead  of  five  hundred  acres,  a  defi- 
ciency of  forty-seven  acres,  two  roods  and  ten  poles ;  that  a 
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further  deficiency  of  one  acre  and  thirteen  poles  is  claimed 
to  exist  which  he  disallows,  because  for  reasons  that  he  sets 
out  hQ  regarded  it  as  included  in  the  deed.  lie  then  says : 
"The  commissioner  is  not  entirely  satisfied  as  to  how  far  he 
should  receive  parol  testimony  when  there  is  a  plain  written 
agreement.  It  is  very  evident  to  the  commissioner,  that  the 
agreement  clearly  points  out  that  the  sale  of  the  farm,  made 
by  the  plaintiff  to  the  defendant,  was  by  the  tract  and  for  so 
much.  This  seems  to  be  confirmed  by  the  deed,  which  was 
accepted  by  the  defendant.  The  commissioner,  therefore, 
after  giving  careful  consideration  to  all  the  evidence  in  the 
case  is  of  opinion,  that  the  sale  was  made  as  a  tract  of 
land,  and  not  by  the  acre,  for  the  sum  of  four  thousand  five 
hundred  dollars,  but  that  the  defendant  was  led  to  believe, 
that  there  were  five  hundred  acres  or  near  that  amount,  is 
also  clearly  the  opinion  of  the  commissioner,  although  no 
exact  number  of  acres  were  intended  to  be  conveyed ;  but 
the  defendant  should  have  a  reduction  for  shortage."  He 
then  states  the  account  between  the  parties ;  allows  all  the 
paymentii  claimed  in  his  answer  by  the  defendant,  excepting 
only  the  payment  of  one  hundred  and  seventy-five  dollars,  as 
of  April  25,  1877,  which  the  i)laintiff  denied  in  his  reply ; 
makes  an  abatement  for  deficiency  in  the  quantity  of  the 
land  of  forty-seven  acres,  two  roods  and  ten  poles,  at  the 
average  price  nine  dollars  j)er  acre,  and  finds  that  on  August 
14,  1879,  there  is  due  from  the  defendant  to  the  plaintiff  on 
this  purchase  six  hundred  and  eighty  dollars  and  one  cent. 

No  exceptions  were  filed  to  this  report  by  the  plain tiflT,  and 
the  defendant  excepted  to  it  only  because  the  true  deficiency 
should  have  been  found  to  be  forty-eight  acres,  two  roods  and 
twenty-three  poles  or  one  acre  and  thirteen  poles  more,  which 
amounts  to  twelve  dollars  and  ninety-four  cents,  as  of  August 
14, 1879,  and  which  should,  it  is  claimed,  be  deducted  from 
the  amount  reported  to  be  due.  The  depositions  taken  justi- 
fied the  conclusion  drawn  from  them  by  the  commissioner, 
that  it  "goes  to  show  that  the  sale  was  made  by  the  acre." 
But  when  taken  in  connection  with  the  written  agreement 
and  the  deed,  the  conclusion  drawn  from  all  the  evidence  by 
the  commissioner  is  sustained  by  an  examination  of  it,  that 
is,  "that  the  sale  was  made  as  a  tract  of  land,  and  not  by  the 
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acre,  for  the  sum  of  four  thousand  five  hundred  dollars,  but 
that  the  defendant  was  led  to  believe  by  the  plaintiff  that 
there  was  five  hundred  acres  or  near  that  amount  in  said 
tract." 

The  court  by  its  decree  on  the  18th  of  March,  1880,  sus- 
tained the  defendant's  exceptions  to  this  report  and  fixed  the 
deficiency  at  forty-eight  acres,  two  roods  and  twenty-three 
poles  as  claimed  by  the  defendant;  but  instead  of  allowing  the 
abatement  at  the  price  of  nine  dollars  per  acre,  the  average 
price  of  the  land,  the  court  allowed  only  five  dollars  per  acre 
for  such  deficiency.  It  also  gave  the  credit  for  the  six  hun- 
dred dollars,  admitted  to  have  been  paid  af\er  said  report  of 
the  commissioner,  and  making  these  corrections  in  the  re- 
port and  allowing  this  credit,  there  is  found  to  be  due  a 
balance  from  James  M.  Sergent,  to  the  plaintiff  of  two  hun- 
dred and  eighty-five  dollars  and  fifty  cents,  tor  which  it  ren- 
dered a  decree  against  him,  and  if  not  paid  with  certain  costs 
within  thirty  days,  a  special  commissioner  thereby  appointed, 
was  required  to  sell  said  land  or  so  much  thereof  as  was  nec- 
essary after  a  specified  advertisement  and  on  specified  terms; 
and  this  special  commissioner  was  required  to  give  bond  in 
the  peimlty  of  five  hundred  dollars  conditioned  as  required 
by  law,  before  acting  as  such  commissioner. 

From  this  decree  the  defendant,  J.  M.  Sergent,  obtained 
an  appeal  and  supersedeas.  On  March  11,  1882,  this  Court 
reversed  this  decree,  approving  it  in  all  respects  except,  that 
it  was  held,  that  the  deficiency  should  have  been  abated  at 
the  price  of  nine  dollars  per  acre  instead  of  five  dollai's.  This 
reduced  the  balance  due  from  J.  M.  Sergent  on  the  pur- 
chase of  this  land,  from  two  hundred  and  eighty-five  dollars 
and  fifty  cents  to  sixty-seven  dollars  and  seventy-four  cents 
as  of  March  18,  1880.  But  after  this  decree  was  rendered 
by  this  Court  we  had  occasion  during  the  same  term  of  the 
Court  to  thoroughly  consider  the  whole  subject  of  abatement 
where  there  was  a  deficiency  in  land  sold,  in  the  case  of 
Orislipy  Guardian  v.  Own,  19  W.  Va.  p.  488;  and  doubting 
the  propriety'  of  this  decree  rendered  on  a  previous  day  of 
the  same  term,  on  March  11,  1882,  because  of  the  improper 
and  defective  pleadings  in  the  case,  though  it  might  be  en- 
tirely proper  on  the  evidence  had  the  pleadings  been  such  as 
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they  should  have  been,  on  April  22,  1882,  we  Bet  aside  this 
decree  of  March  11,  1882,  and  ordered  this  case  to  be  re- 
heard and  reargued,  which  has  been  done. 

George  J.  Walker  for  appellant  cites  the  following  authori- 
ties :  2  Story  Eq.  Juris.  §§  778,  779  and  note;  1  Call  301 ; 
4  Munf.  332 ;  2  W.  Va.  347 ;  4  W.  Va.  408 ;  8  W.  Va.  496 ; 
11  W.  Va.  217. 

Henry  C.  Flesher  tor  appellee  cites  the  following  authori- 
ties: 21  Gratt.  132;  2  Rand.  51;  8  Leigh  9;  5  Call  1; 
1  Munf.  330;  2  Lorn.  Dig.  63;  19  Gratt.  .731;  7  W.  Va. 
263;  10  Leigh  39;  19  W.  Va.  438. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

In  this  case,  the  written  contract  for  the  sale  of  the  land 
under  the  hands  and  seals  of  the  j>arties,  is  thus  worded  : 
"Henry  Depue  has  this  day  sold  to  James  M.  Sergent, 
a  tract  of  land  situated  on  Island  run  on  the  waters 
of  Spring  creek,  containing  five  hundred  acres  more  or 
less,  for  the  sum  and  consideration  of  one  thousand 
two  hundred  dollars  ciish  paid  in  hand  and  three  thou- 
sand three  hundred  dollars  (to  be  ])aid  in  specified  times 
with  interest  from  date)."  The  deed  dated  the  17th  day 
of  November,  1873,  exi^cuted  by  Depue  and  wife  to 
Sergent  for  this  land,  is  as  follows :  ''That  for  and  in  con- 
sideration of  four  thousand  five  hundred  dollars,  twelve  hun- 
dred dollars  of  which  is  in  hand  paid,  and  the  balance  is  to 
be  paid  at  times  specified  in  the  deed,  the  parties  of  the  first 
part  (the  grantors)  grant,  bargain,  sell  and  convey  to  the 
party  of  the  second  part  (grantee),  the  following  described 
tract,  (here  follows  the  full  description  of  the  tract  of  land 
including  its  metes  and  bounds),  containing  five  hundred 
acres  more  or  less.  The  parties  of  the  first  part  hereby  ex- 
pressly retain  a  vendor's  lien  on  the  tract  hereby  conveyed 
for  the  purchase-money  above  mentioned.  The  parties  of 
the  first  part  covenant  to  warrant  generally  the  property 
hereby  conveyed.'' 

In  Crislip^  GuardiaUyV.  Chin,  19  W.  Va.,  p.  526  and  527,  it 
is  laid  down,  that  "the  decisions  in  Virginia  and  elsewhere 
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have  uniformly  held,  that  when  a  vendor  sold  by  written 
contract  a  tract  of  land  for  a  certain  Bum  of  money,  describ- 
ing the  land  and  adding  thereto,  containing  so  many  acres 
more  or  less,  specifying  them  or  any  other  mode  of  specify- 
ing the  quantity,  which  shows  that  its  exact  quantity  was  not 
intended  to  be  given,  such  a  contract  or  deed  has  been  in- 
variably construed  to  be  a  contract  in  gross,  and  has  not  been 
construed  to  be  a  contract  by  the  acre,  nor  has  such  indefi- 
nite specification  of  the  quantity  of  land  ever  been  construed 
as  a  warranty  of  the  number  of  acres  by  the  vendor  and  as  a 
contract,  thus  binding  him  to  make  it  good."  This  con- 
struction of  such  a  contract,  that  it  is  a  .mie  in  gross  and  that 
there  is  no  warranty  in  such  a  contract  ot  the  quantity,  by 
the  vendor,  has  in  most  cases  been  assumed  and  acted  upon 
by  the  court  as  clear  and  indisputable,  and  no  comment  has 
generally  been  made  on  the  subject;  such  contracts  are  not 
regarded  in  these  respects,  as  being  in  any  degree  ambigu- 
ous. See  Slehbui.s  v.  Eddy^  4  Mason  414 ;  Sraith  v.  Evans,  6 
Binn..  102  ;  Glen  v.  Glen,  4  Serg.  and  R.  488 ;  Wiatt  v.  Hose, 
16  X.  J.  Eq.  290;  Marvin  v.  Bennett,  8  Paige  312;  26 
Wend.  169  ;  Jackson  v.  MrConnel,  19  Wend.  175  ;  Jackson  v. 
Moore,  6  Cowen  706 ;  Lush  v.  Druse,  4  Wend.  313 ;  Brown 
v.  Palish,  2  Dana  9 ;  Hampton  v.  Eubank,  4  J.  J.  Marsh. 
634  ;  Eubank  v.  Hampton,  1  Dana  343-344 ;  Pedm  v.  Owens, 
Rice  Eq.  55 ;  Wliicker  v.  Crews,  1  Ired.  Eq.  351 ;  Galbreath 
v.  Galbreath,  5  Watts  146;  WllUford  v.  Bmtley,  5  J.  J. 
Marsh.  181 ;  Perkins  v.  Webster,  2  N.  H.  287 ;  How  v.  Bass, 
2  Mass.  382 ;  Hall  v.  Mayheir,  15  Md.  551 ;  Innis  v.  Mc- 
(Jrummin,  12  Martin  (La.)  425 ;  Leassier  v.  Dashiel,  13  La. 
151;  People  v.  Wdson,  16  La.  185;  Morris  Canal  Co.  v. 
Emmeft,  9  Paige  168  ;  Slothower  v.  Gorden,  23  Md.  1 ;  Tyson 
V.  Hardesty,  29  Md.  305 ;  8  Cal.  76 ;  Johnson  v.  Taber,  10 
X.  Y.  319;  Clark  \\  Carpenter,  A  C.  E.  Green  (X.  J.)  328; 
Zeringue  v.  Wdliams,  15  La.  Ann.  76;  Wear  v.  Parish,  26111. 
240;  Winch  v.  Winchester,  1  Ves.  &  Beam  385;  and  also 
these  Virginia  cases :  JoUlffe  v.  Hlte,  1  Call  301 ;  Anthony  v. 
Oldacre,  4  (^all  489;  Nelson  v.  Mathews,  2  II.  &  M.  164 ;  Hull 
V.  Cunningham's  Ex'or  1  Munf.  330 ;  Grantllnes  v.  Wight,  2 
Munf.17'9;  Bedford  v.  Hickman,  5  Call  236." 

There  is,  as  is  here  stated,  no  case,  when  by  a  written  con- 
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tract  or  deed  a  party  sells  or  conveys  a  certain  tract  of  land 
described,  for  a  certain  price,  and  in  describing  this  land 
says  it  contains  a  specified  number  of  acres,  more  or  less,  in 
which  the  courts  have  ever  held,  that  such  contract  or  deed 
could  be  construed  as  a  contract  of  sale  by  the  acre,  except 
a  single  case,  which  will  be  presently  noticed.  It  is  true, 
that  in  Bienie  v.  Erslcvu^  5  Leigh  59,  when  the  words  de- 
scribing the  quantities  ot  land  specified  the  exact  quantities 
unqualified  by  the  words  "more  or  less''  or  any  other  words 
it  wa«  held  that,  it  the  price  was  an  exact  multiple  of  the 
exact  number  of  acres  named,  the  sale,  which  would  other- 
wise have  been  clearly  a  sale  in  gross,  was  thereby  rendered 
ambiguous.  It  would  then  still  be  pn'ma  facie,  on  the  face  of 
the  deed,  a  contract  of  sale  in  gross  and  not  by  the  acre,  but 
being  ambiguous,  it  might  be  shown  to  be  a  contract  of  sale 
by  the  acre  by  proof  of  the  circumstances  surrounding  the 
sale  and  the  subsequent  conduct  of  the  parties  in  carrying  it 
out;  but  all  other  parol  evidence  was  carefully  excluded,  as 
the  character  of  a  written  contract  can  never  be  explained  in 
this  way  by  the  oral  declarations  of  the  parties  made  either 
before,  at  the  time  of,  or  after  the  sale.  See  Ciidip^  Guard' 
ian,  V.  Chin,  J9  W.  Va.  p.  527,  528  and  529. 

It  is  true  that  where  the  words  "more  or  less"  were  not 
added  to  the  description  of  the  quantity  of  the  land,  the 
court  of  appeals  of  Virginia  in  the  case  of  Benson  v.  Hum- 
phreys, Law  Journ.  April,  1881,  did  hold,  where  the  price 
was  an  exact  multiple  of  the  quantity,  though  it  was  not 
stated  exactly  but  was  qualified  by  the  addition  of  the  words 
"  more  or  less,"  yet,  that  this  was  still  a  contract  of  sale  by 
the  acre.  But  this  case  met  the  express  and  decided  dis- 
approval of  our  Court,  in  Orislip,  Guardian,  v.  Cain,  19  AV. 
Va.  p.  551  and  552.  It  is  entirely  unsustained  by  reason  or 
authority  in  Virginia  or  elsewhere. 

Our  conclusion  therefore  is,  that  in  the  case  before  us  on 
the  very  face  of  the  deed  and  written  contract,  the  sale  was 
clearly  a  sale  in  gross  of  the  tract  of  land  for  four  thousand 
five  hundred  dollars,  and  not  a  sale  by  the  acre;  and  this  be- 
ing the  case,  of  course  it  could  not  be  proven  by  any  descrip- 
tion of  parol  evidence  and  much  less  by  the  talk  of  jmrties  to 
be  a  sale  by  the  acre.     The  written  contract,  clear  on  its  face, 
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could  not  be  explained  by  any  kind  of  parol  evidence  on 
principles  of  law  universally  acknowledged.  When  therefore 
the  defendant  in  the  case  before  us,  filed  his  answer  in  this 
cause,  in  which  he  said,  "that  he  purchased  said  land  by  the 
acre  at  nine  dollars  f>er  acre  and  the  plaintiff  sold  him  five 
hundred  acres  at  said  price  per  acre,"  the  plaintiff  ought  to 
have  excepted  to  this  portion  of  this  answer.  For  the  deed, 
which  was  filed  with  the  bill  as  a  part  thereof  showed  conclu- 
sively as  a  matter  of  law,  that  this  sale  was  not  by  the  acre, 
but  was  a  sale  of  the  entire  tract  of  land  at  the  gross  sum  of 
four  thousand  five  hundred  dollars. 

This  question,  whether  this  sale  made  in  writing  was  a 
sale  by  the  acre  or  a  sale  in  gross,  was  a  mere  question  of 
law  to  be  determined  by  the  court  on  an  inspection  of  the 
written  contract  or  deed.  And  therefore  the  court  ought  not 
to  have  permitted  this  allegation,  that  it  was  a  sale  by  the 
acre  to  have  been  made  in  the  answer,  if  it  had  been  excepted 
to  by  the  plaintiff,  as  it  ought  to  have  been.  Misled  how- 
ever by  some  of  the  Virginia  decisions  rendered  since  the 
iormatiou  of  this  State,  which  have  been  disapproved  since 
by  this  Court  in  Ciisb'py  Guardian,  v.  Cain,  19  W.  Va.  p.  488, 
the  circuit  court  erroneously  treated  this  question,  whether 
this  sale  though  in  writing,  was  a  sale  by  the  acre  or  in  gross, 
as  a  question  of  fact  and,  that  parol  evidence  would  be  re- 
ceived to  determine  this  question;  and  therefore  among 
other  things,  it  directed  its  commissioner  "to  ascertain 
w-hether  or  not  said  sale  was  in  gross  or  by  the  acre." 

The  commissioner  very  properly  doubted,  whether  he 
could  give  any  weight  to  parol  evidence  in  determining  this 
question  and  held  it  to  be  a  sale  in  gross,  as  was  evident  on 
the  face  of  the  written  contract  as  well  as  by  the  deed;  but 
he  was  of  opinion  that  the  evidence  showed,  that  the  grantor 
Depue,  led  the  grantee  Sergent,  to  believe,  that  there  were 
five  hundred  acres  or  near  that  amount  in  the  tract  sold,  and 
that  therefore  the  defendant  had  a  right  to  an  abatement  on 
account  of  the  deficiency  in  the  tract  of  land.  As  the  grantor 
had  expressly  alleged  in  his  contract  and  deed,  that  there 
were  in  this  tract  of  land  five  hundred  acres,  more  or  less, 
that  is  about  five  hundred  acres  of  land,  the  grantee  had  a 
right  to  regard  this  as  a  statement  made  on  the  personal 
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knowledge  of  the  grantor  and  to  rely  upon  it;  and  as  the 
evidence  in  the  judgment  ol  the  commissioner  showed,  that 
he  did  rely  upon  this  statement  of  the  grantor  and  was  there- 
by misled  to  his  injury,  the  conclusion  of  the  commissioner 
that  he  was  entitled  to  an  abatement  for  this  reason,  though 
the  sale  was  of  the  tract  in  gross  and  not  by  the  acre,  is  ex- 
pressly sustained  by  this  Court  in  Orislipy  Guardian,  v.  Chw, 
19  W.  Va.  p.  441,  syllabus  15. 

This  conclusion  was  reached  after  a  full  examination  of 
the  authorities.  See  19  W.  Va.  from  page  485  to  557.  But 
the  difficulty  in  the  way  of  the  commissioner  acting  on  this 
principle,  or  of  the  court  rendering  a  decree  based  qn  these 
principles  however  correct  in  themselves  is,  that  there  had 
been  no  issue  made  up  by  the  pleadings  as  to  whether  the 
vendee,  Sergent,  relying  on  this  allegation  of  the  vendor, 
Depue,  that  there  was  about  five  hundred  acres  in  this  tract, 
had  been  induced  to  purchase  for  four  thousand  five  hun- 
dred dollars  and  was  thereby  injured,  as  it  contained  less. 
The  only  issue  on  this  subject  had  been,  whether  the  sale  of 
this  tract  of  land  w^as  a  sale  in  gross  for  four  thousand  five 
hundred  dollars  or  a  sale  by  the  acre  at  nine  dollars  per  acre. 
The  commissioner  had  very  properly  reported,  that  it  was  a 
sale  in  gross  of  the  entire  tract  for  four  tliousand  five  hun- 
dred dollars,  and  not  a  sale  by  the  acre.  And  as  all  the  evi- 
dence which  tended  to  show,  that  the  vendee,  Sergent,  had 
been  misled  by  the  positive  allegations  of  the  vendor,  Depue, 
as  to  the  quantity  of  the  land  and  had  been  thereby  injured, 
was  in  reference  to  a  matter,  which  had  never  been  put  in 
issue  by  the  pleadings  and  had  not  been  referred  to  the  com- 
missioner, he  could  not  properly  report  upon  it  nor  could  the 
court  properly  act  on  his  report  in  reference  to  this  matter; 
nor  could  it  properly  act  uporrit  at  all  till  the  pleadings  had 
been  amended  and  this  matter  properly  put  in  issue. 

If  it  had  been  put  in  issue,  as  we  think  it  ought  yet  to  be 
permitted  to  the  parties  to  do,  then  of  course  the  plaintiff', 
the  vendor,  ought  to  be  permitted  by  any  sort  of  pertinent 
parol  evidence  to  prove,  that  the  vendee  did  not  in  point  of 
fact  rely  on  this  statement  of  the  vendor  as  to  the  quantity  of 
land,  and  that  he  was  not  thereby  deceived  nor  misled  to  his 
injury;  and  on  the  other  hand  the  vendee,  Sergent,  may  in- 
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t reduce  any  parol  evidence  he  can,  which  tends  to  show,  that 
he  did  rely  on  such  statement  of  the  vendor  in  regard  to  the 
quantity  of  land  and  was  thereby  misled  to  his  injury,  thus 
strengthening  the  priwa  fade  presumption,  which  in  law 
arises,  that  the  purchaser  did  rely  on  the  statement  of  the 
vendor,  and  agreed  to  pay  the  price  he  did  for  the  tract  of 
land,  because  of  such  reliance  and  was  injured  by  having 
been  misled,  as  the  quantity  turned  out  to  be  much  less. 

It  is  obvious,  that  while  the  parol  declarations  ol  the  ven- 
dor, Depue,  that  the  land  had  been  sold  by  the  acre,  cannot 
be  used  to  prove  in  contradiction  of  the  written  contract  and 
deed,  that  the  land  was  not  sold  by  the  gross  as  a  tract  for 
four  thousand  five  hundred  dollars,  yet,  such  declarations  do 
tend  to  show,  that  the  vendee,  Sergent,  in  making  the  pur- 
chase had  regard  to  the  number  of  acres  in  the  tract,  and 
though  he  ultimately  bought  the  tract  in  gross,  yet,  he  was 
induced  to  do  so  by  this  reliance  on  the  statement  of  the 
vendor,  Depue,  in  his  contract  and  deed,  that  the  tract  con- 
tained about  five  hundred  acres.  That  this  evidence  is  legiti- 
mate for  such  a  purpose  is  stated  in  (Jrislipy  Guardian ^  v.  Cain^ 
19  W.  Va.  p.  548. 

The  principles,  which  we  have  here  laid  down,  are  fully 
discussed  in  that-  case,  and  are  sustained  by  the  great  weight 
of  authority  and  reason.  It  is  true  there  have  been  decisions 
in  Virginia,  since  the  formation  ot  our  State,  as  well  as  occa- 
sional dicta  of  judges,  which  are  inconsistent  with  these 
principles,  but  the  old  decisions  in  Virginia,  as  well  a«  the 
decisions  elsewhere,  sustain  these  positions. 

In  Virginia,  in  modern  times,  the  judges  seem  to  have  lost 
sight  of  the  well  established  rule,  that  parol  evidence  can  not 
be  used  to  contradict  a  written  contract,  and  also  of  the  pal- 
pable difference  between  a  vendee  seeking  an  abatement  for 
a  deficiency,  because  the  sale  was  by  the  acre,  and  the  case, 
in  which  the  vendee  seeks  such  abatement,  because  he  has 
been  misled  by  the  statement  of  the  vendor  in  his  written 
contract,  made  positively  as  to  the  quantity  of  land  and  pre- 
sumed to  have  been  made  on  his  knowledge,  and  relying  on 
this  statement,  he,  the  vendee,  had  to  his  injury  been  induced 
to  give  the  price  agreed  upon  for  the  tract  of  land  in  gross. 
As  an  instance  of  this  disregard  of  established  principles  and 
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this  confusion  of  thought,  when  the  (|uestion  has  been, 
whether  there  should  be  an  abatement  for  a  deficiency  where 
there  has  been  a  sale  of  land,  I  may  refer  to  the  opinion  of 
Judge  Staples  in  Caldwell  v.  Oniq,  21  Gratt.  138,  in  which 
he  says :  "  Many  cases  have  been  before  this  court  involv- 
ing the  doctrine  ot  compensation  ui>on  contracts  for  the  sale 
of  real  estate.  In  many  6>f  them,  parol  evidence  was  re- 
ceived as  to  the  true  understanding  ot  the  parties,  whether 
a  sale  in  gross  or  by  the  acre  was  intended,  notwithstanding 
the  existence  of  written  articles  evidencing  the  contract.  In 
Jollife  V.  Hite,  1  Call  301;  in  Que^nel  v.  WoodJJef  et  aL,  6  Call 
218;  in  Fleet  v.  Hawkins^  6  Munf.  188,  and  in  Grantland  v. 
Wight^  2  Munf  179,  such  evidence  was  admitted  without 
objection.'' 

^^  This  reading  of  this  opinion  of  Judge  Staples,  leaves  on 
the  mind  the  impression,  that  these  cases  had  made  an  ex- 
ception to  the  general  rule,  that  no  parol  evidence  can  be 
received  to  contradict  a  written  contract  whenever  the  ques- 
tion involved  was,  whether  the  contract  was  for  the  sale  of 
the  land  in  gross  or  a  sale  of  the  land  by  the  acre.  An  ex- 
amination ol  these  cases  gives  no  countenance  to  such  a  con- 
struction. In  all  these  cases,  the  vendees  brought  bills  in 
equity  against  the  vendors  of  the  land  alleging,  that  they 
had  been  misled  by  the  statement  of  the  vendors  in  their 
written  ccmtracts,  as  to  the  quantity  of  the  land  contained  in 
the  tract  sold;  and,  that  it  having  been  since  ascertained  by 
the  vendees,  that  there  was  a  deficiency  in  tlie  quantity,  they 
asked  either  an  abatement  from  the  price  or  a  refnnding  ot 
a  portion  of  it,  when  it  had  all  been  paid. 

Thede  cases  as  well  as  CJaldirell  v.  Q'ciifji,  were  reviewed  by 
this  Court  in  CrisUp^  Guardian^  v.  O/m,  19  W.  Va.  from  page 
485  to  519,  and  on  pages  549,  550  this  conclusion  is  reached: 
That  in  these  and  in  other  cases,  ])arol  evidence  wjis  received 
as  a  matter  of  course,  not  to  contradi(*t  as  Judge  Staples 
seems  to  think,  the  written  contract  for  the  sale  of  the  land, 
but  for  a  very  difterent  purpose  for  which  it  was  <)l)viously 
legitimate,  that  is,  to  prove  that  the  vendee  relied  on  the 
statement  of  the  vendor  as  to  the  quantity  of  the  lands,  and 
was  thereby  induced  to  i)urchase  the  tract  at  a  certain  price, 
which  resulted  in  his  injury. 
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This  being  the  real  question  in  issue  in  these  cases,  the 
vendee  sustained  his  position  or  strengthened  it  by  proving, 
that  in  purchasing  the  tract  he  had  especial  regard  to  the 
(juantities  of  land ;  and  this  he  showed  bv  proving,  that  in  the 
preliminary  negotiations,  the  proposition  was  to  sell  by  the 
acre  at  such  fixed  price  as  would  Just  equal  the  gross  price  he 
agreed  to  pay  for  the  tract,  if  it  was  a^^sunied  to  contain  the 
number  of  acres  named  in  the  written  contract.  Subsequent 
declarations  of  the  vendor,  that  this  tract*  of  land  was  sold  at 
this  price  per  acre,  certainly  tended  to  show,  that  the  vendee 
agreed  to  give  for  the  entire  tract  of  land  a  certain  sum,  be- 
cause it  w^as  valued  at  this  price  per  acre,  which  would,  if  the 
quantity  named  in  the  deed  had  been  correct,  just  make  for 
the  entire  tract  the  gross  sum  named  in  the  contract  or  deed. 

This  parol  evidence  obviously  tended  to  show,  that  the 
vendee  had  been  misled  by  the  vendor  to  his  injury,  as  to  the 
quantity  of  land  in  the  tract;  and  that  it  tended  to  establish 
the  fraud  of  the  vendor,  which  was  the  real  basis  of  these 
suits.  And  as  a  matter  of  course  this  evidence  was,  as  it 
ought  to  have  been,  received  to  establish  this  fraud,  and  not 
as  Judge  Staples  seems  to  think,  to  contradict  the  written 
contract.  His  views  in  this  case  of  Caldirdl  v.  Oraig^  21 
Gratt.  132,  must  be  regarded  as  really  only  obiter  dictum^  for 
the  action  in  this  case  was  on  the  written  contract  and  the 
defense  was,  not  that  it  was  a  sale  by  the  acre,  but  that  the 
vendee  had  been  defrauded  by  the  misrepresentations  of  the 
quantity  of  land  in  the  tract,  and  therefore  any  parol  evidence, 
which  tended  to  establish  this  fraud,  could  be  introduced. 
The  parol  evidence  then  in  that  case,  was  not  introduced  to 
contradict  the  written  contract  as  Judge  Staples  seems  to 
think,  but  for  a  far  different  purpose,  that  is,  to  establish  a 
fraud,  which  was  the  real  question  in  issue  between  the  par- 
ties in  that  suit.  Judge  Staples  in  his  opinion,  seems  to 
speak  as  if  the  real  question  in  issue  in  that  case  was,  whether 
the  land  was  sold  in  gross  or  by  the  acre.  Had  this  been 
true,  clearly  this  parol  evidence  was  not  admissible;  but  the 
issue  being,  whether  or  not  the  vendor  had  defrauded  the 
vendee,  this  parol  evidence  wjis  very  properly  admitted,  and 
no  established  rule  of  law  was  thereby  violated. 

The  grounds  on  which  such  parol  evidence  as  to  its  having 
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been  spoken  of  as  a  sale  by  the  acre,  is  received  in  such 
cause,  where  the  issue  is  wliether  there  was  or  was  not  fraud, 
is  thus  stated  by  this  Court  in  Crislip^  Guardian^  v.  Cain,  19 
W.  Va.  p.  548:  "Parol  evidence  including  the  oral  declara- 
tions ot  parties  before,  at  the  time  of  and  after  the  con- 
tract, may  as  a  matter  of  course,  be  introduced  to  prove  this 
misrepresentation,  and  to  prove,  that  it  was  fraudlent  and 
relied  upon  by  the  vendee,  and  that  he  was  thereby  induced 
to  make  the  purchase  at  the  price,  which  he  paid  or  agreed 
to  pay.  And  a  common  character  of  such  evidence  is  to 
prove,  that  prior  to  the  sale  there  were  propositions  to 
sell  and  buy  by  the  acre,  or  that  since  the  sale  the  parties 
spoke  of  it  as  a  sale  by  the  acre.  This  evidence  is  not  re- 
ceived to  alter  or  vary  the  written  contract  but  to  establish, 
that  the  vendee  in  buying  fixed  the  price  by  the  supposed 
number  of  acres  thus  establishing  satisfactorily,  that  he  relied 
on  the  vendor's  statement  of  the  quantity,  and  was  by  it 
induced  to  make  the  purchase  at  the  price,  which  he  paid; 
and  this  he  must  in  some  way  establish,  or  he  cannot  re- 
cover, though  a  misrepresentation  of  tlie  quantity  was  made 
by  the  vendor.''  But  as  I  have  before  said  this  will  be  pre- 
sumed from  the  written  contract  specifying  the  quantity  ae 
so  many  acres  more  or  less.  This  of  itself  makes  out  a  pri- 
ma facie  case  of  the  vendee  to  recover  or  to  have  an  abate- 
ment, wlien  he  proves  a  deficiency  in  the  quantity,  it  being 
*A'A^\\xn^A  prima  fad(\  that  he  was  misled  to  his  injury  by  the 
positive  statement  in  the  deed  or  contract,  that  the  land  con- 
tained about  a  certain  quantity,  which  statement  the  vendee 
has  a  right  to  assume  was  made  on  the  personal  knowledge 
of  the  vendor,  and  which  therefore,  he  has  a  right  to  rely 
upon  as  correct. 

This  deception  with  injury  to  the  vendee,  is  in  law  a  fraud 
upon  him,  though  the  vendor  honestly  believed,  that  there 
was  the  quantity  named  in  the  deed  in  the  tract  sold  in 
gross.  For  he  can  not  say  positively  in  his  deed  or  contract, 
that  there  is  about  this  quantity  unless  it  be  true,  and 
merely  because  he  believes  it  to  be  true,  for  in  speaking 
thus  positively  he  induces  the  vendee  to  believe,  that  he 
has  personal  knowledge  of  tlie  truth  of  what  he  says; 
and  if  it  turns  out   that  he  has  no   such  knowledge,  but 
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that  there  is  a  deficiency  in  the  land,  he  has  in  law  been 
guilty  of  a  fraud  and  must  make  up  the  deficiency,  provided 
the  vendee  trusted  to  and  relied  on  his  statementand  was  bv 
it  in  point  of  fact  deceived. 

Our  conclusion  is  therefore,  that  in  this  case,  as  the  plead- 
ings had  made  no  issue  upon  the  question,  whether  or  no  the 
vendee,  Sergent,  had  been  misled  by  the  vendor,  Depue,  to 
his  injury,  and  induced  to  agree  to  give  the  four  thousand 
five  hundred  dollars  for  the  tract  of  land  because  of  the  ven- 
dor's assurance,  that  it  contained  about  five  hundred  acres; 
all  evidence  tending  to  prove  such  fraud  was  inadmissible  f 
and  that  all  the  evidence  tending  to  show,  that  the  vendor, 
Depue,  had  stated  that  this  land  was  sold  at  nine  dollars  per 
acre,  and  that  it  contained  five  hundred  acres,  was  of  this 
character,  and  was  therefore  inadmissible  upon  the  pleadings 
in  the  case,  because  it  was  parol  evidence  tending  to  con- 
tradict a  written  contract.  But,  if  the  issue  had  been  such 
as  above  indicated,  whether  or  no  there  was  fraud  in  this 
misrepresentation  of  the  quantity,  then  all  this  evidence 
would  have  been  pertinent  and  proper. 

The  circuit  court  was,  as  was  this  Court  when  it  decided 
this  case  formerly,  misled  doubtless  by  this  opinion  of  Judge 
Staples  and  by  these  modern  Virginia  decisions,  which  have 
unfortunatately  confounded  cases  of  tort  resulting  from 
misrepresentation  of  vendors,  with  cases  of  contracts  for  the 
sale  of  lands  in  gross  or  by  the  acre.  After  mature  consider- 
ation, we  regard  such  confusion  as  especially  dangerous; 
nor  is  the  mischief  any  less  because  in  some  cases  the  same 
results  will  be  reached,  whether  the  redress  is  sought  because 
of  the  fraud  of  the  vendor,  or  because  the  sale  was  by  the 
acre  and  not  in  gross.  For  while  this  confounding  of  these 
matters  in  some  cases,  produces  no  injurious  results,  yet,  in 
others  it  produces  gross  injustice  and  wrong.  The  basis  of 
the  relief  asked  being  entirely  different,  it  is  of  course  neces- 
sary, that  this  basis  should  always  be  kept  in  view  even 
though  when  it  is  determined  in  either  case,  that  the  vendee 
is  entitled  to  redress,  the  measure  of  his  relief  may  be  the 
same. 

In  the  case  before  as  it  is  proven,  that  the  vendee,  Sergent, 
was  misled  to  his  injury  by  the  positive  statement  of  the  ven- 
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dor  in  his  deed  and  written  contract,  that  this  tract  of  land 
contained  about  five  hundred  acres,  when  in  point  of  fact  it 
contained  forty-eight  acres,  two  roods  and  twenty-three  poles 
less  than  thus  represented;  but  there  was  no  allegations  in 
Sergent's  answer,  that  he  had  been  thus  misled  and  injured, 
and  therefore  while  the  pleadings  remain  as  they  now  are,  he 
cannot  get  any  abatement  because  of  this  injury  to  him, 
which  is  not  stated  in  the  pleadings.  For  the  court  cannot 
grant  relief  in  a  case  proven,  which  \i^  entirely  different  from 
the  case  alleged.  The  decree  of  the  circuit  court  of  Roane 
county,  being  for  these  reasons  erroneous,  it  must  be  reversed 
and  annulled;  and  it  remains  for  us  to  determine,  whether 
we  can  now  properly  permit  Sergent  to  withdraw  the  answers 
he  has  filed,  and  file  an  answer  in  the  cause,  which  when  re- 
plied to  generally  would  put  in  issue  the  question,  whether 
the  allegations  in  the  written  contract  and  deed  made  by 
Depue,  that  this  tract  contained  five  hundred  acres,  more  or 
less,  that  is  about  five  hundred  acres,  misled  Sergent  to  his 
injury,  and  induced  him  to  give  four  thousand  five  hundred 
dollars  for  said  tract  of  land.  If  this  can  be  done  when  the 
pleadings  are  thus  corrected,  if  the  evidence  which  may  be 
hereafter  taken  does  not  vary  the  case  from  what  it  now  is, 
the  decree  rendered  by  this  Court  on  March  11,  1882,  would 
be  the  proper  decree  to  be  entered. 

But  if  the  imw  evidence,  which  Depue  would  have  a  right 
to  introduce  should  prove,  that  Sergent  did  not  rely  on  his 
statement  that  this  tract  contained  about  five  hundred  acres, 
but  upon  his  own  knowledge,  which  was  equal  or  inferior  to 
that  of  Depue's;  or  if  it  proves,  that  Sergent  was  in  point  of 
fact  not  induced  to  give  four  thousand  five  hundred  dollars 
for  this  land  because  he  believed  it  to  contain  five  hundred 
acres,  but  would  have  given  it  though  he  did  not  know  how 
many  acres  it  contained,  the  quantity  of  land  in  the  tract  be- 
ing to  him  a  matter  of  indifterence,  then  on  such  proof, 
Depue  would  be  entitled  to  demand  the  whole  price  four 
thousand  five  hundred  dollars,  less  what  had  been  actually 
paid,  and  Sergent  would  be  entitled  to  no  abatement  for  the 
deficiency  in  the  quantity. 

Can  we  now  permit  Sergent  to  file  another  answer  in  lieu 
of  that  which  he  has  filed  in  order  to  put  in  issue  the  real 
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question  of  controversy,  which  has  been  disclosed  by  the  tes- 
timony in  the  case  ?  Before  the  adoption  of  our  Code,  when 
an  answer  was  always  sworn  to  and  when  it  not  only  served 
the  purpose  ot  pleading,  but  was  also  regarded  as  evidence, 
the  general  rule  waa  that  an  answer  would  not  be  permitted 
to  be  amended  after  the  evidence  had  been  taken,  because  to 
permit  that  would  be  to  allow  the  defendant  to  change  his 
evidence  to  suit  tlie  exigencies  of  the  case,  which  would  be 
unjust  to  the  plaintiff*  and  would  obviously  tend  to  the  en- 
couragement of  perjury.  But,  even  then,  an  answer  was 
sometimes  allowed  to  be  amended,  or  supplemented,  or  to  be 
withdrawn,  and  a  new  answer  filed  when  the  amendment 
was  in  some  small  matter  not  material,  unless  the  defendant 
by  evidence  showed  to  the  court,  that  he  had  been  surprised. 
See  Smith  v.  liahvock,  8  Sumn.  583.  As  for  instance,  when 
a  mistake  was  made  in  a  date  from  inadvertency.  But  in 
general,  very  cogent  circumstances  had  to  a})pear  before  a 
court  would  pennit  an  answer  to  be  changed  though  even 
then  where  it  was  manifest,  that  the  purposes  of  substantial 
justice  required  it,  the  court  in  its  discretion  might  permit  an 
answer  to  be  changed;  but  when  the  new  facts  sought  to  be 
let  in  by  the  answer  were  wholly  dependant  on  parol  testi- 
mony, the  reluctance  of  the  court  to  permit  the  answer  to  be 
changed  was  greatly  increased. 

These  are  the  general  principles,  which  fonnerly  governed 
the  courts  in  permitting  answers  to  be  changed,  as  is  laid 
down  in  Smith  v.  Babcoek  et  aL,  3  Sumn.  583.  But  upon 
the  hearing  of  a  cause,  the  court  may  grant  the  same  indul- 
gence to  a  defendent  as  it  would  to  a  plaintiff.  If  it  has 
appeared,  tlmt  the  defendant  has  not  put  in  issue  tacts,  which 
he  ought  to  have  put  in,  and  which  must  necessarily  be  in 
issue  to  enable  the  court  to  determine  the  merits  of  the  case, 
he  will  be  allowed  to  amend  his  answer  for  the  purpose  of 
stating  these  facts.  See  Story's  Equitv  Pleading  section 
902. 

But  the  courts  have  been  always  very  cautious  in  permit- 
ting such  amendments  at  the  hearing.  As  the  bill  in  this 
case  was  not  verified,  the  defendant  was  not  bound  to  verify 
his  answer  by  affidavit,  and  if  verified,  it  would  not  have 
been  evidence  under  the  provisions  of  our  Code.     See  Code 
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of  W.  Va.  ch.  125,  §  88.  It  is  therefore  obvious,  that  under 
this  provision  now  in  force  in  this  State,  one  of  the  princi- 
pal reasons  for  the  courts  being  so  rehietant  to  permit  an- 
swers to  be  amended  or  changed,  has  been  removed.  And 
no  doubt  answers  may  be  amended  or  changed  with  the  leave 
of  the  court  now,  under  circumstances  wherein  they  could 
not  be  formerly  so  amended  or  changed.  But,  the  court 
now  ought  not  to  permit  answers  to  be  changed  or  amended 
at  the  option  of  the  defendant,  and  should  only  permit  it 
when  substantial  justice  required  that  it  shouhl  be  done. 

It  is  clear  how^ever  from  the  evidence  in  this  case,  that 
substantial  justice  does  require,  that  the  answer  of  the  de- 
fendant should  be  withdrawn  or  taken  from  the  file,  and  a 
new  answer  filed  putting  in  issue  facts,  which  he  ought  to 
have  put  in  issue  and  which  must  necessarily  be  in  issue, 
before  the  court  could  determine  the  real  merits  of  the 
cause.  For  the  circuit  court  has  determined  that  such 
facts  exist  in  this  case,  apparently  from  the  evidence,  and 
this  Court  in  this  respect,  has  concurred  with  the  circuit 
court. 

We  are  therefore  of  opinion,  that  instead  of  making  a  de- 
cree in  the  cause  on  March  18,  1880,  the  circuit  court  ought 
to  have  permitted  the  defendant  to  withdraw  his  answer  and 
the  amended  and  suplemental  answer  from  the  files,  and  to 
file  a  new  answer,  and  that  this  should  still  be  allowed,  alleg- 
ing, that  by  the  deed  of  the  plaintfF  and  by  the  written  con- 
tract between  the  plaintiff  and  the  defendant,  of  date  Octo- 
ber 29,  1873,  a  copy  of  which  should  be  filed  with  this  con- 
tract, the  plaintift  conveyed  and  agreed  to  convey  said  tract 
of  land  to  the  defendant  for  the  sum  of  four  thousand  five 
hundred  dollars;  that  in  said  deed  and  agreement  he  repre- 
sented, that  there  was  in  said  tract  of  land  five  hundred 
acres,  more  or  less,  meaning  thereby  about  five  hundred  acres; 
that  relying  on  this  representation  of  the  quantity  of  land 
in  said  tract,  the  defendant  agreed  to  pay  for  it  four  thou- 
sand five  hundred  dollars,  each  of  the  parties  valuing  said 
land  at  about  nine  dollars  per  acre,  but,  that  it  has  been  since 
ascertained,  that  there  was  a  deficiency  in  the  said  tract  of 
land  to  the  extent  of  forty-eight  acres,  two  roods  and  twen- 
ty-three  poles,   which   at  the  average  price  of  said  land 
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amounts  in  value  to  four  hundred  and  thirty-seven  dollars 
and  seventy-nine  cents,  which  the  defendant  asks  may  be 
abated  from  said  purchase-money  as  of  November  17,  1873, 
and  also  setting  out  his  credits  in  his  said  answer,  allowed 
by  the  decree  of  March  18, 1880,  as  payments,  and  claiming 
these  as  credits  on  his  purchase. 

To  this  answer,  the  plaintiiF  should  not  be  permitted  to 
file  a  reply  in  writing  or  a  special  reply,  but  only  a  general 
replication ;  for  these  matters  in  this  answer,  are  not  new 
matters  constituting  a  claim  for  affirniative  relief,  such  as  are 
referred  to  in  section  35  of  Code  of  West  Virginia,  page  604, 
but  are  purely  and  strictly  matters  of  defense,  which  could 
not  formerly  have  been  claimed  in  a  cross-bill. 

When  this  cause  is  remanded  to  said  circuit' court,  and  this 
new  answer  filed  and  issue  taken  on  it,  the  evidence  which 
has  already  been  taken  without  objection  by  either  party, 
may  be  read  as  evidence  on  this  new  issue;  but  either  party, 
who  desire  it,  should  be  afforded  the  opportunity  of  taking 
any  additional  evidence  on  this  new  issue.  And  the  court 
should  determine  the  question,  whether  the  defendant  is  en- 
titled to  any  abatement  upon  the  principles  laid  down  by  this 
Court  in  the  case  of  Orislip,  Guardian^  v.  Cain^  19  W.  Va.  p. 
458.  If  it  should  on  the  evidence  be  of  opinion,  that  the  de- 
fendant was  entitled  to  an  abatement,  it  should  allow  him  an 
abatement  for  a  deficiency  of  forty-eight  aeres,  two  roods  and 
twenty-three  poles  at  the  rate  of  nine  dollars  per  acre,  the 
average  price  of  said  tract  of  land ;  this  being  already  ascer- 
tained to  be  the  correct  quantity  of  the  deficiency  by  the  cir- 
cuit court,  and  which  this  Court  on  the  evidence,  is  of  opin- 
ion, is  the  correct  quantity. 

The  circuit  court  in  its  decree  of  March  18,  1880,  allowed 
this  abatement  at  the  rate  of  fiv4?  dollars  per  acre.  This  was 
not  we  think  the  proper  price  to  be  put  on  this  deficiency, 
if  the  defendant  is  entitled  to  an  abatement  therefor.  The 
general  rule  in  the  case  of  an  abatement  on  account  of  de- 
ficiency in  the  quantity  of  land  sold,  is  to  allow  for  the  de- 
ficiency the  average  price  of  the  whole  land.  See  HuU  v.  Can- 
vingham,  1  M.unf  330 ;  Nelmi  v.  Matheics,  2  H.  &  M.  164 ; 
Lowther  v.  The  Commonwealth^  1  H.  &  M.  202 ;  Blessiji(/s,adm^r, 
V.  Beattf/,  1  Rob.  287 ;   Crawford  et  als.  v,  McDaniel,  1  Rob. 
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448;  MchoUis  v.  Cooper,  2  W.  Va.  347;  Stockton  \\  Union  Oil 
^  Coal  Co.,  4  W.  Va.  273. 

Though  there  are  sometimes  exceptions  made  for  particu- 
lar reasons  to  this  general  rule,  yet,  we  see  nothing  in  the 
facts  of  this  case  to  justify  a  departure  from  this  general  rule. 
The  tract  sold  was  to  a  large  extent  unimproved;  less  than 
one  hundred  acres  of  it  being  improved,  and  there  being  on 
this  improved  part  a  small  liouse. 

When  the  case  is  remanded,  the  circuit  court  should  strike 
from  the  records  and  file  all  tlie  replies  in  waiting  of  the 
plaintiffs,  as  w^ell  as  the  amended  and  supplemental  answers 
of  the  defendant,  as  none  of  these  ought  to  have  been  per- 
mitted to  be  filed.  The  amount  of  credits,  which  were 
allowed  by  the  decree  of  March  18,  1880,  as  payments  up  to 
that  time,  should  be  again  allowed  and  no  new^  evidence 
should  be  permitted  either  as  to  the  quantity  of  land  in  the 
tract,  or  as  to  the  amount  of  the  payments  up  to  March  18, 
1880,  as  the  parties  have  been  heard  on  these  points  and 
their  questions  have  been  decided  by  the  circuit  court,  and 
its  decision  on  these  questions,  is  we  think,  sustained  by  the 
evidence. 

Although  this  decree  of  March  18,  1880,  for  the  reasons 
we  have  assigned  must  be  reversed  yet,  the  appellant,  Ser- 
gent, must  pay  the  costs  of  the  proceedings  in  this  Court,  as 
the  appellee  is  the  party  substantially  prevailing  in  this 
Court.  For,  in  our  judgment,  the  circuit  court  should  have 
rendered  no  decree  on  March  18,  1880,  but  should  have 
stricken  out  the  special  replications  of  the  plaintiff  and  the 
amended  and  supplemental  answer  of  the  defendant,  and 
should  have  permitted  him  to  withdraw  from  the  file  his 
answer  and  to  have  filed  such  a  new  answer  as  we  have  indi- 
cated. And  when  issue  had  been  joined  on  it  and  addi- 
tional evidence  taken,  it  might  have  been,  and  it  may  yet  be, 
that  the  appellant,  the  defendant,  will  ultimately  be  held  to 
be  entitled  to  no  abatement.  This  may  not  be  very  prob- 
able, but  of  this  we  cannot  judge.  And  it  must  therefore  be 
held,  that  the  decree  of  March  18,  1882,  was  prejudicial  to 
the  plaintiff,  the  appellee,  it  being  prematurely  made  and 
probably  it  might  be  found,  that  he  is  entitled  to  a  decree 
against  the  appellant  for  a  larger  amount.     Tlie  whole  diffi- 
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culty  in  the  cause  has  been  created  by  the  filing  of  an  im- 
proper answer  by  the  appellant,  and  he  should  pay  the  costs 
in  this  Court. 

The  decree  of  March  18,  1880,  of  the  circuit  court  of  the 
county  of  Roane,  must  be-  reversed,  set  aside  and  annulled 
as  prematurely  made;  and  the  appellee,  Henry  Repue,  as 
the  party  substantially  prevailing,  must  recover  of  the  appel- 
lant, J.  M.  Sergent,  his  costs  in  this  Court  expended;  and 
this  cause  is  remanded  to  the  circuit  court  of  Roane  county 
with  instructions,  that  it  shall  be  further  proceeded  with  in 
the  manner  indicated  and  upon  the  principles  laid  down  in 
this  opinion,  and  further  according  to  the  principles  govern- 
ing courts  of  equity. 

The  Other  Judijes  Concurred. 

Decree  Reversed.     Cause  Remanded. 


WHEELING. 

Grinnan  et  al.  i\  Edwards  et  ah 

Submitted  January-  25,  1883-  Decided  April  7,  1883. 

1.  Where  a  vendee,  who  l)efore  the  beginning  of  the  late  civil  war, 

and  during  the  continuance  thereof,  resided  in  Madison  county, 
Virginia,  east  of  the  Allegheny  mountains,  purchased  a  tract  of 
land  before  the  commencement  of  said  war,  situated  in  Fayette 
county,  Virginia,  from  his  vendor  who  then  reside<i,  and  who 
during  said  war  continued  to  reside,  in  the  county  of  Kanawha, 
Virginia,  partly  for  cash,  and  partly  upon  credit,  payable  In 
installments,  which  did  not  become  due,  until  after  the  procla- 
mation of  the  president  of  the  United  States,  dated  the  16th  day 
of  August,  1861,  declaring  certain  States,  and  parts  of  States,  in 
a  state  of  insurrection  against  the  government  of  the  United 
States,  the  right  of  the  said  vendor  to  a  specific  execution  of  said 
contract  from  the  16th  day  of  August,  1861,  to  the  end  of  said 
war,  was  suspended;  and  during  the  same  period,  it  became 
and  was  unlawful  for  such  vendee  to  enter  the  military  lines  of 
the  United  States  to  pay  said  instalments  as  they  became  paya- 
ble,   (p.  358.) 

2.  Where  said  vendor  during  said  war,  and  while  said  vendee  con- 

tinued to  reside  in  said  county  of  Madison  and  within  the  mill- 
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tary. lines  of  the  Confederate  States,  instituted  his  suit  in  chan- 
cery ill  the  circuit  court  of  Kanawha  county,  then  a  part  of  West 
Virginia,  against  said  vendee  to  sell  said  land  to  pay  said  unpaid 
purchase-money,  alleging  in  said  hill  that  all  of  the  defendants 
therein  were  non-residents  of  this  Btate,  and  that  they  resided 
in  the  State  of  Virginia,  east  of  the  Blue  Ridge  ;  and  where  none 
of  the  defendants  in  said  suit  appeared  thereto,  or  was  served 
with  process  thereon,  but  the  bill  was  taken  for  confessed  against 
them  upon  an  order  of  publication  only,  and  where  the  land  was 
sold  under  a  decree  in  said  cause,  rendered  upon  said  bill  so 
taken  for  confessed,  and  was  purchased  by  said  vendor.  Held: 
That  such  decree  is  absolutely  void  ;  and  in  a  suit  brought  by  such 
vendee  against  said  vendor,  to  enforce  the  specific  execu- 
tion of  the  contract  for  the  sale  of  said  land  will  be  treated 
as  a  nullity,     (p.  360.) 

3.  Where  during  the  late  civil  war  defendants  who  resided  within 

the  military  lines  of  the  Confederate  States  were  sued  in  the 
courts  of  this  State  and  within  the  military  lines  of  the  United 
Sttites ;  and  where  such  defendants  were  by  the  laws  of  the 
United  States  or  tlie  laws  of  this  State,  prohibited  from  appear- 
ing or  remaining  in  this  State,  and  thereby'  prevented  from 
making  defense  to  such  suit,  such  prohibition  will  be  treated  as 
a  denial  of  their  right  to  make  such  defense,  and  equivalent  to 
striking  out  their  appearance  and  defense  after  the  same  had  been 
in  fact  made.    (p.  361.)    . 

4.  The  said  vendor  having  become  the  purchaser  of  said  land  under 

such  decret*,  and  subse(|uently  conveyed  the  same  to  other  par- 
ties, neither  he  nor  they  ^/le/Y  ^>,vac<iui  red  any  valid  title  or  dalni 
to  said  land.     (p.  364  ) 

o.  The  said  vendee  having  purchased  the  said  land  for  himself  and  also 
as  trustee  for  other  parties  whose  interest  appears  upon  the  facje 
of  the  title-bond  executed  to  him  by  said  vendor,  for  the  convey- 
ance of  the  legal  title  thereto,  such  beneficiaries  were  necessary 
parties  in  any  suit  instituted  by  said  vendor  to  sell  the  said  land  to 
satisfy  said  unpaid  purchase-money ;  and  not  havingbeen  made 
parties  to  such  suit,  they  are  not  bound  by  the  decree  rendered 
therein,     (p.  366.) 

6.  The  said  vendor  having  purchased  said  land  under  the  said  decree, 

for  a  sum  largely  in  excess  of  the  amount  therein  decreed  to  him, 
and  never  having  paid  the  same,  as  required  by  said  decree, 
would,  in  case  said  decree  he  held  valid,  hold  the  same  as  trustee 
for  the  use  of  said  l)eneficiaries,  according  to  their  several  inter- 
ests therein,    (p.  367.) 

7.  In  such  a  case,  the  said  vendee  and  said  beneficiaries,  have  the 

right  to  maintain  an  original  bill  against  the  said  vendor,  and 
his  said  alienees  to  enforce  the  specific  execution  of  said  contract, 
notwithstanding  said  de<*ree.    (p.  367. ) 
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Appeal  from  a  decree  of  the  circuit  court  of  the  county  of 
Kanawha  rendered  on  the  5th  day  of  December,  1881,  in  a 
cause  in  said  court  then  pending,  wherein  A.  G.  Grinnan 
and  others  were  plaintiiFs,  and  W.  H.  Edwards  and  others 
were  defendants,  allowed  upon  the  petition  of  said  plaintiffs. 

lion.  F.  A.  Guthrie,  judge  of  the  seventh  judicial  circuit, 
rendered  the  decree  appealed  from. 

Woods,  Judge,  furnishes  the  following  statement  of  the 
case: 

At  the  March  rules  1875,  the  [plaintiffs,  Abigail  H.  Smith, 
Andrew  G.  Grinnan  in  his  own  riglit,  and  as  trustee  for  Wm. 
K.  Smith,  F.  B.  Chewning  and  his  wife  P^lizabeth  Chewning 
sole  heir  of  the  said  Wm.  K.  Smith  then  dead,  filed  their  bill 
in  the  circuit  court  of  Kanawha  county  against  William  H. 
Edwards  and  P.  W.  Morgan,  administrator  ofthe  said  William 
K.  Smith,  alleging  in  substance,  that  a  tract  of  five  thousand 
acres  of  land  in  Fayette  county  in  this  State,  which  had  been 
conveyed  in  trust  to  John  TI.  Piatt,  trustee,  by  deed  (lated 
the  7th  day  of  October,  1857,  to  secure  to  the  said  Wm.  H. 
Edwards  the  payment  of  eight  thousand  four  hundred  and 
seventeen  dollars  and  twenty  cents  with  interest  thereon  from 
the  1st  day  of  October,  1858,  due  to  him  from  said  Wm.  K. 
Smith,  was  with  other  lands  conveyed  by  said  Smith  to  the 
said  A.  G.  Grinnan  by  /leed  dated  the  29th  day  of  October, 
1857 ;  that  the  said  Grinnan  by  an  article  of  agreement  be- 
tw^een  himself  and  said  Smith  dated  the  10th  day  of  Feb- 
ruary, 1859,  agreed  to  hold  the  said  lands,  conveyed  to  him 
by  said  deed  of  the  29th  of  October,  1857,  which  included 
said  tract  of  five  thousand  acres,  upon  trust,  first,  to  encum- 
ber the  same  to  raise  money  to  pay  the  expenses  of  selling  the 
same;  to  sell  the  said  lands  or  any  part  thereof,  and  out  of 
the  proceeds  of  such  sales  pay  the  amounts  due  or  which  may 
become  due  to  said  Grinnan  from  said  Wm.  K.  Smith,  or  for 
which  the  said  Grinnan  may  become  liable  as  the  surety  of 
the  said  Smith,  either  before  or  after  the  said  10th  day  of 
February,  1859,  including  the  sum  of  four  hundred  and  thirty- 
eight  dollars  with  interest  from  the  1st  day  of  February,  1859, 
due  to  said  Grinnan  upon  an  open  account,  and  seven  hun- 
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dred  and  fifty-eight  dollars  with  interest  from  the  —  day  of 
October,  1857,  due  from  said  Smith  to  the  said  Grinnan  as 
the  guardian  of  Wm.  H.  Conway's  children,  together  with 
the  expenses  incurred  by  liim  in  selling  or  endeavoring  to 
sell  said  lands,  and  also  a  remuneration  for  selling  the  same 
of  at  least  five  per  centum  on  the  amount  of  such  sales.  Sec- 
ondhj,  to  pay  such  debts  of  the  said  Wm.  K.  Smith,  as  he 
might  in  writing  acknowledge  to  be  just,  excepting  only  one 
debt  due  to  Dodge,  Bacon  &  Co.,  and  including  a  debt  of 
twenty-five  thousand  dollars  due  to  the  said  Abigail  H. 
Smith,  to  be  held  by  said  Grinnan  in  trust  for  her  separate 
use,  subject  to  her  disposal  by  will  or  order,  and  to  pa^-  her 
annually  the  interest  thereon,  and  also  to  pay  to  the  said  F. 
B.  Chewning  the  sum  of  at  least  one  thousand  dollars  with 
power  to  said  Grinnan  to  sell  or  exchange  the  said  lands  or 
any  part  thereof  for  other  property  or  real  estate,  to  be  held 
upon  the  same  trusts. 

The  bill  also  alleged,  that  by  another  agreement  made  be- 
tween the  said  Wm.  K.  Smith,  Abigail  H.  Smith  and  A.  G. 
Grinnan,  dated  the  loth  day  of  June,  1859,  it  was  further 
agreed,  that  in  consideration  that  the  said  Abigail  H.  Smith 
should  relinquish  her  right  of  dower  in  said  lands  conveyed 
by  said  Wm.  K.  Smitli  to  the  said  Grinnan  by  said  deed 
dated  October  29,  1857,  the  said  Grinnan  wjis  to  retain  one 
tenth  of  the  proceeds  of  the  sales  of  all  said  lands  in  trust 
for  said  Abigail  H.  Smith  as  her  separate  estate;  that  the 
said  John  H.  Piatt,  trustee  as  aforesaid,  on  the  19th  of  May, 
1860,  sold  and  conveyed  the  said  five  thousand  acres  under 
the  provisions  of  said  deed  of  trust  to  the  said  Wm.  H.  Ed- 
wards; that  in  pursuance  of  an  greement  with  the  said  Grin- 
nan the  said  Edwards  and  his  wife  Catharine  executed  to  the 
said  Grinnan  a  title-bond  dated  the  loth  day  of  October, 
1860,  in  the  penalty  of  twelve  thousand  dollai-s  reciting  that 
the  said  Edwards  and  wife  had  sold  and  agreed  to  convey  to 
said  Grinnan  said  tract  of  five  thousand  acres  to  be  held  by 
him  as  follows :  one  half  thereof  as  trustee  tor  Wm.  K.  Smith 
upon  the  same  terms  specified  in  said  agreements  dated  the 
10th  of  February,  1859,  and  the  15th  of  June,  1859,  and 
the  residue  in  his  own  right  in  the  same  manner,  and  to  the 
same  extent,  as  the  same  was  held  by  him,  on  the  27th  of 
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April,  1860,  under  and  by  virtue  of  said  deeds  of  the  1st  of 
October,  1857,  and  of  the  29th  Oetober,  1857,  except  that  it 
is  not  subject  to  said  deed  of  trust  to  John  H.  Piatt,  trus- 
tee, dated  October  7,  1857,  and  that  the  whole  of  said  tract 
of  five  thousand  acres  was  to  be  held  by  the  said  Grinnan 
upon  trust  to  pay  to  the  said  Abigail  H.  Smith,  07ie  tenth  of 
the  net  proceeds  of  the  sale  of  said  land;  and  reciting  further 
that  they  h^d  sold  and  agreed  to  convey  said  land  tor  the 
price  of  nine  thousand  three  hundred  and  ninety-eight  dol- 
lars and  thirty-one  cents  payable  as  follows:  three  thousand 
dollars  cash  in  hand,  and  the  residue  in  two  equal  insallments 
in  twelve  and  fifteen  months  thereafter  with  interest  from 
the  date  thereof  at  seven  per  eentam  per  ajunirn^  with  the  right 
reserved  to  the  said  Edwards  to  reclaim  the  said  land  upon 
certain  conditions  not  necessary  to  be  here  stated. 

The  bill  further  alleges,  that  the  date  of  said  title-bond 
and  tor  many  years  before  the  begiiming  of  the  war,  and  at 
the  beginnning  thereof,  during  its  continuance,  and  since 
the  said  war  ended,  the  said  A.  G.  Grinnan  resided  ertst  oj 
the  Blue  Itidge,  in  Madison  county,  Virginia,  near  to  Orange 
Court  House,  and  within  what  was  then  known  Jis  the  Con- 
federate States,  and  within  the  military  lines  of  the  Confede- 
rate States,  and  therefore  ui)on  the  opposite  side  of  the  mili- 
tary lines  from  the  said  William  H.  Edwards  and  wife,  who 
then  resided  in  the  county  of  Kanawha  in  Virginia ;  that  the 
plaintiffs  Abigail  H.  Smith,  Wm.  K.  Smith,  F.  B.  Chewning 
and  his  wife  Elizabeth  Chewning,  who  is  the  sole  heir  of 
naid  Wm.  K.  Smith,  during  the  said  war  1861-5,  and  before 
and  since  said  war,  resided  in  Spottsylvania  county  in  Vir- 
ginia, and  within  the  Confederate  States,  and  within  the 
niilitan-  lines  thereof,  and  on  the  opposite  side  of  the  United 
States  military  lines  from  said  county  of  Kanawha.  Said  bill 
farther  alleges  that  the  said  William  H.  Edwards  on  the  11th 
of  December,  1863,  instituted  his  chancery  suit,  and  at  the 
January  rules  1864  filed  his  bill  in  the  circuit  court  ot  Ka- 
nawha county,  against  said  A.  G.  Grinnan,  Wm.  K.  Smith 
and  Abigail  H.  Smith  alleging  the  execution  of  said  title- 
bond  dated  October  15,  1860,  the  sale  of  said  five  thousand 
acres  of  land  to  have  been  made  to  the  said  A.  G.  Grinnan 
arid   Wm.  K.  Smith   for  the  price  and   upon  the   payments 
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specified  in  said  title-bond  filed  with  said  bill  as  exhibit  "A/' 
and  averred  the  non-pajment  of  the  deferred  installments, 
and  that  all  and  each  of  the  said  defendants,  A.  G.  Grinnan, 
Wm.  K.  Smith  and  Abigail  H.  Smith  were  non-residents  of 
West  Virginia  and  resided  in  Virginia  east  of  the  Blue  Ridge, 
and  praying  a  sale  of  said  lands  to  pay  said  deferred  install- 
ments of  purchase-money,  and  for  general  relief;  that  no 
process  in  said  cause  was  served  upon  either  of  the  said  de- 
fendants therein,  and  they  were  proceeded  against  as  non- 
residents of  this  State  upon  order  ot  publication  only,  and 
upon  said  bills  thereon,  taken  for  confessed  against  them ; 
that  on  the  14tli  of  June,  1864,  a  decree  was  rendered  in 
said  cause  against  the  said  Grinnan  ami  Wm,  K.  Smith,  upon 
said  bill  so  taken  for  confessed ;  that  they  pay  to  said  Wm. 
H.  Edwards  tlie  sum  of  six  thousand  three  hundred  and 
ninety-eight  dollars  and  thirty-one  cents,  with  lawful  interest 
thereon  from  the  15th  of  October,  1860,  and  costs,  and  in 
case  defiiult  in  the  payment  thereof  should  be  made  for  thirty 
days,  a  commissioner  ai)pointed  by  said  decree  was  directed 
to  sell  the  said  five  thousand  acres  of  land ;  that  the  said 
land  was  so  sold,  and  at  said  sale  said  Edwards  became  the 
purchaser  thereof  at  the  price  of  nine  thousand  dollars,  which 
sale  was  reported  and  (confirmed  at  the  October  term 
of  said  court  1864,  and  that  said  commissioner  by  deed  dated 
December  14,  1864,  conveyed  the  said  land  to  said  Wm.  11. 
Edwards  who  since  that  date  has  been  in  possession,  and 
taken  the  rents  and  profits  of  said  land,  which  ought  to  ex- 
tinguish the  interest  accruing  on  said  six  thousand  three 
hundred  and  ninety-eight  dollars  and  thirty-one  cents  from 
that  date ;  that  the  plaintiflfe  on  the  29th  of  December,  1869, 
tendered  and  asked  leave  to  file  their  petition  in  said  cause 
praying  to  be  made  defendants  therein,  to  permit  them  to 
make  defense  thereto  and  to  rehear  said  cause,  which  was 
rejected ;  that  they  took  an  appeal  to  the  Court  of  Appeals 
from  said  deceee  of  the  14th  of  December,  1864,  which  was 
dismissed ;  they  further  allege  that  tliey  have  always  been 
ready,  and  are  still  ready  to  pay  to  the  said  Wm.  H. 
Edwards  whatever  amount  of  said  purchase-money  may  be 
jiistly  due  to  him,  and  they  pray  that  the  said  deed  made  by 
said  commissioner  to  said  Edwards  may  be  canceled ;  that 
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said  decree  may  be  declared  null  and  void ;  that  the  said 
Wm.  H.  Edwards  may  be  compelled  specifically  to  perform 
his  contract  set  forth  in  said  title-bond,  and  to  convey  to 
the  said  A.  6.  Grinnan  the  legal  title  to  said  land  upon  pay- 
ing to  him  the  balance  of  said  purchase-money ;  that  posses- 
sion of  said  land  be  restored  to  them,  and  that  he  account  for  said 
rents  and  profits,  and  for  general  relief,  and  that  if  the  court 
should  deem  it  proper  to  do  so,  they  pray  that  their  said  bill 
raay  be  treated  as  a  bill  of  review  in  said  cause  brought 
against  them  by  said  Edwards. 

The  plaintiff's  on  the  16th  of  May,  1877,  by  leave  of  the 
court,  filed  in  this  cause  an  amended  bill  against  the  same 
defendants,  further  alleging  that  they  could  not  answer  said 
bill  and  defend  their  interests  in  the  said  suit  of  Edwards 
against  Grinnany  ^c,  because  they  were  disabled  by  the 
statute  law^  of  West  Virginia,  requiring  them  to  take  the 
suitors  test  oath,  which  they  could  not  conscientiously  do ; 
that  the  price  of  nine  thousand  dollars,  which  said  Edwards 
purchased  said  land  under  his  said  decree,  was  nearly  one 
thousand  dollars  in  excess  of  the  amount  ot  his  said  decree 
including  all  costs  and  expense,  for  which  he  executed  no 
obligation,  and  which  he  never  paid,  and  w^hich  excess  is 
<hie  from  him  to  the  said  plaintiffs;  that  the  said  Wm.  H. 
Edwards,  on  the  21st  of  May,  1878,  filed  his  answer  to  said 
bills,  setting  up  various  matters  of  defense,  and  alleging  that 
be  had  conveyed  said  land  to  certain  parties  named  by  him, 
and  suggested  that  they  were  necessary  parties  in  the  s  aid 
suit,  to  which  answer  no  replication  was  filed ;  and  that  s  ub- 
sequently  a  supplemental  bill  was  filed  against  the  same  de- 
fendants, and  certain  other  defendants  to  whom  the  said 
Wm.  H.  Edwards  had  conveyed  said  five  thousand  acres  of 
land,  after  he  purjha^3:l  tli3  sinu  under  his  said  d^crae,  a-* 
alleged  in  his  said  answer  and  praying  in  said  amended  and 
supplemental  bills  for  the  same  relief,  as  prayed  for  in  said 
original  bill,  and  for  general  relief. 

The  defendants  appeared  in  court  and  demurred  generally 
to  the  said  original  and  amended  l)ills,  which  demu  rrers 
were  sustained  and  said  bills  dismissed  with  costs. 

From  this  decree  the  said  plaintiffs  have  obtained  an  ap- 
peal to  this  Court. 
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i\\  Fitzhugh  and  aV.  A,  Miller  for  appellants  cited  the  follow- 
ing authorities  :  17  Wall.  438 ;  11  Wall.  581 ;  18  Wall.  106 ; 
6  Wall.  533;  Freeman  Judgments  §  121  and  note;  4  Munf. 
222;  1  Leigh  179;  1  Lead  Cas.  Eq.  (Part  L)32;  2  Lead. 
Cas.  Eq.  (Part  I.)  31. 

Smith  ^  Kvight  for  appellees  cited  the  following  authori- 
ties :  10  (^ratt.  284 ;  9  Gratt.  131  ;  5  W.  Va.  Ill ;  10  Leigh 
507;  Codedi.  134;  Id.  ch.  135;  3  Gratt.  98;  6  Gratt.  442; 
Acts  1872  ch.  69;  7  W.  Va.  284;  18  Wall.  106;  11  Wall. 
289;  Code  Va.  (1860)  ch.  171,  §  19;  3  Gratt.  237;  Story 
Eq.  PI.  §§  503  and  note,  751 ;  3  Gratt.  134 ;  Freeman  Judg- 
ments §§  29,  30 ;  3  Gratt.  148 ;  1  Leigh  108 ;  6  Leigh  208 : 
1  Roh.  28 ;  9  W.  Va.  618 ;  8  Pet.  61 ;  7  Pet.  171. 

Woods,  Judge,  announced  the  opinion  ot  the  Court: 

This  cause  was  heard  and  determined  in  the  court  below, 
upon  the  demurrers  to  the  plaintiffs'  original  and  amended 
bills  and  therefore  every  allegation  thereof  upon  considera- 
tion of  said  demurrers  is  taken  to  be  true.  It  is  therefore 
admitted,  that  the  plaintiif,  Andrew^  G.  Grinnan,  on  the 
15th  of  October,  1860,  who  at  that  time,  and  for  many  years 
prior  thereto,  resided  in  Madison  county,  Virginia,  where  he 
continued  to  reside  during  the  continuance  of  the  civil  war, 
entered  into  a  contract  with  the  defendant,  William  H. 
Edwards,  whereby  he  sold,  and  agreed  to  convey  to  the  said 
Griiman  a  tract  of  land  in  Fayette  county,  Virginia,  contain- 
ing tiv(i  thousand  acres,  at  the  price  of  nine  thousand  three 
hundred  and  ninety-eight  dollars  and  thirty-one  cents,  of  which 
three  thousand  were  in  hand  paid  and  the  residue,  was  to  be 
paid  in  two  equal  installments  w'hich  respectively  became 
payable  on  the  15th  of  October,  1861,  and  the  15th  of  Janu- 
ary, 1862,  bearing  interest  from  the  date  of  said  purchase,  at 
the  rate  of  seven  per  centum  per  annum;  that  at  the  date  of 
said  purchase,  the  said  Edwards  and  his  wife,  made  and  de- 
livered to  the  said  Grinnan,  a  title-bond,  in  the  penalty  of 
twelve  thousand  dollars  with  condition,  upon  the  pay- 
ment of  said  purchase-money  to  convey  the  said  land  to  said 
Grinnan  in  trust,  as  follows :  one  half  thereof  as  trustee  for  said 
William  K.  Smith,  to  be  held  upon  the  same  terms  as  are 
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specified  in  said  agreement  dated  the  10th  of  February,  1869, 
and  tlie  residue  to  his  own  use,  in  the  same  manner,  and  to 
the  same  extent  as  he  held  the  same  on  the  27th  oi  April, 
1860,  iXnder  said  deeds  from  said  Smith  and  wife,  to  said 
Grinnan  dated  respectively  October  1, 1867,  and  October  29, 
1867,  and  the  wfiole  of  said  tract  to  be  held  by  said  Grinnan 
upon  trust  to  said  Abigail  H.  Smith  for  one  tenth  of  the  net 
proceeds  of  the  sale  of  the  said  land.  It  is  further  admitted,  the 
said  interest  of  said  Wm.  K.  Smith,  in  the  hands  of  said 
Grinnan  wa^  with  other  lands  charged  with  the  payment  of 
twenty-five  thousand  dollars  to  said  Abigail  H.  Smith,  and 
ten  thousand  dollars  to  said  plaintiff  B.  F.  Chewning;  and 
that  before  either  of  said  installments  became  due  the  said 
war  began,  and  that  payment  thereof  was,  for  that  cause  not 
made,  and  could  not  lawfully  be  made. 

The  first  questions  arising  on  this  state  of  facts  are,  what 
was  the  relation  existing  between  said  contracting  parties, 
after  the  commencement,  and  during  the  continuance  of  the 
war;  and  what  efiect  did  the  war  have  while  it  continued, 
upon  the  rights  of  the  said  parties  under  the  said  contract  ? 

It  is  a  well  settled  doctrine,  among  civilized  nations  in 
modern  times  that  the  law  of  nations  is  a  i)art  of  the  munici- 
pal law,  and  that  the  government  of  the  United  States,  and 
of  the  several  States  composing  the  same,  are  bound  by  it, 
lUitil  the  United  States  shall  by  act  of  Congress  otherwise 
determine  for  itself. 

By  the  proclamations  of  the  President  of  the  United  States 
dated  the  19th  and  the  27th  of  April,  1861,  respectively,  a 
blockade  of  the  ports  ot  South  Carolina,  North  Carolina, 
Georgia,  Alabama,  Florida,  Mississippi,  Louisiana,  Texas 
and  Virginia  was  declared  to  exist,  and  the  proclamation  of 
Commodore  Pendergast,  dated  the  30th  day  of  April,  1861, 
announced  to  the  world,  that  the  blockade  so  declared  was 
established.  These  proclamations,  were  the  solemn,  author- 
ized declarations  of  the  government  of  the  United  States  in 
the  exercise  of  its  sovereign  power,  that  a  state  of  war  existed 
between  the  said  States,  and  the  government  of  the  United 
States,  to  continue  until  otherwise  determined  by  Congress, 
or  until  resistence  to  the  government  of  the  United  States 
within  the  said  States  shall  cease. 
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A  blockade,  is  the  exorcise  of  ii  belligerent  right ;  before  a 
blockade  can  be  declared,  a  war  must  exist;  and  a  blockade 
lawfully  declared,  is  conclusive  evidence  that  a  state  of  war 
exists  between  the  nation  declaring  such  blockade,  and  the 
nation  whose  ports  are  blockaded. 

That  such  a  state  of  war  existed  between  the  government 
of  the  United  States,  and  the  several  States  named  in  the 
President's  proclamations  before  referred  to,  and  that  said 
blockade  was  lawfully  declared,  and  had  become  efficient, 
were  questions  fully  considered  and  settled  by  the  Supreme 
Court  of  the  United  States,  in  the  '*Prize  Cases,"  reported  in 
2d  Black's  Kepts.  p.  635. 

If  any  doubts  had  existed  as  to  the  actual  existence  of  a 
state  of  war,  at  the  date  of  said  blockade,  they  were  dispelled 
by  tJie  act  of  Congress  passed  on  the  13th  of  July,  1861,  and 
by  the  proclamation  of  the  President  of  the  United  States, 
issued  in  pursuance  thereof,  on  the  16th  of  August,  1861. 
By  the  5th  section  of  the  said  act  of  Congress  it  is,  among 
other  things  enacted,  that  where  such  a  state  of  facts,  as  is 
therein  mentioned  exists,  'Mt  may,  and  shall  be  lawhil  for  the 
President,  by  proL'lamation  to  declare,  that  the  inhabitants 
of  such  State,  or  any  ])art  or  section  thereof,  where  such  in- 
surrection exists  arc  in  a  state  of  insurrection  against  the 
Unit<id  States;  and  thereupon  all  commercial  intercourse,  by 
and  between  the  same,  and  the  citizens  thereof,  and  the  citi- 
zens of  the  rest  of  the  United  States,  shall  cejise  and  be  un- 
lawful, so  long  as  such  condition  of  hostility  shall  continue; 
and  all  goods  and  chattels,  wares  and  merchandise,  coming 
from  said  State  or  section  into  the  other  parts  of  the  United 
States,  and  all  proceeding  to  such  State  or  section,  shall  be 
forfeited  to  the  United  States."  Acting  under  the  authority 
of  said  5th  section  of  said  act,  the  President  of  the  United 
States  issued  his  proclamation  dated  the  16th  day  of  August, 
1861,  and  thereby  declared  "that  the  inhabitants  of  the 
States  of  Georgia,  North  Carolina,  South  Carolina,  Virginia, 
Tennessee,  Alabama,  Louisiana,  Texas,  Arkansas,  Mississip- 
pi, and  Florida,  ex(»ept  the  inhabitants  of  that  part  of  the 
State  of  Virginia  lying  west  of  the  Allegheny  mountains, 
and  of  certain  other  sections  not  necessary  to  be  named,  were 
in  a  state  of  insurrection  against  the  Uninied  States,  and 
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that  all  commercial  intercoiirfte  between  the  same,  and  the 
inhabitants  thereof  (with  the  exceptions  aforesaid)  and  the 
citizens  of  other  States,  and  other  parts  of  the  United  States, 
is  unlawful,  and  will  remain  unlawful,  until  such  insurrection 
shall  cease,  or  has  been  repressed;  and  that  all  goods  and 
chattels,  wares,  and  merchandise,  &c.,  coming  from  any  of  said 
States  with  the  exceptions  aforesaid,  into  other  parts  of  the 
United  States,,  without  special  license,  &c.,  will  be  forfeited 
to  the  United  States." 

By  said  act  of  Congress,  and  said  proclamation  of  the  16th 
of  August,  1861,  the  legal  status  of  the  said  plaintifts  and  the 
defendant  Wm.  H.  Edwards,  from  that  date,  until  the  termi- 
nation of  the  civil  war  was  .determined.  What  was  this 
legal  status  then  existing  between  them?  A  war  having 
been  declared,  or  recognized  to  exist  between  two  belliger- 
ents, whether  it  be  a  foreign  or  a  civil  war,  what  is  its  effect 
upon  their  citizens,  or  subjects?  They  thereby  become  ene- 
mies of  each  other.  What  then,  is  an  enemy?  By  the  law 
ot  nations,  an  enemy  is  defined  to  be,  "one  with  whom  a 
nation  is  at  open  war."  "When  the  sovereign  ruler  of  the 
State  declares  war  against  another  sovereign,  it  is  understood, 
the  whole  nation  declares  war  against  that  other  nation;  all 
the  subjects  of  one,  are  enemies  to  all  the  subjects  of  the  other 
and  during  the  existence  of  the  war,  they  continue  enemies 
in  whatever  country  they  may  happen  to  be,"  and  all  per- 
sons residing  within  the  territory  occupied  by  the  belliger- 
ents, although  they  in  fact  are  foreigners,  are  liable  to  be 
treated  as  enemies.  Vattel  Law  of  Nations,  book  3  ch.  5 
sec.  69-71;  Halleck's  Int.  Law,  ch.  17  sec.  8;  White  v. 
Burnley  20  How.  pp.  249-250,  and  2  Black  p.  636. 

While  the  extreme  right  of  war,  authorizes  the  individ- 
uals of  one  party  to  kill  and  destroy  the  individuals  of  the 
other  party,  whenever  milder  means  are  insufficient  to  con- 
quer them  or  to  bring  them  to  terms,  yet  this  extreme  right 
has  been  modified  and  limited  by  the  usages  and  practices  of 
modern  warfare;  but  the  right  is  universally  conceded  to 
each  belligerent,  to  make  prioners  of  war  of  the  subjects  of 
the  other,  even  though  they  may  be  non-combatants,  if 
deemed  necessary  to  its  safety,  or  as  a  means  of  weakening 
the  other.     Halleck  Int.  L.  ch.  22  sec.  1  and  2.     Hence  it 
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follows  that  no  subject  of  one  belligerent,  without  special 
license  to  do  so,  can  enter  the  territorj-  ol  the  other  without 
being  liable  to  be  apprehended,  held,  and  treated  as  a  prisoner 
of  war. 

Applying  these  well  settled  principles  of  the  law  of  na- 
tions, to  the  facts  in  the  case  at  bar,  it  y\i\\  be  apparent,  that 
from  and  after  the  16th  of  August,  1861,  it  was  unlawful  for 
said  Grinnan,  Wm.  K.  Smith  and  Abigail  H.  Smith  to  ap- 
pear in  any  part  of  the  State  of  Virginia  lying  west  of  the 
Allegheny  mountains.  They  were  by  the  law  as  effectually 
forbidden  to  do  so,  as  if  they  alone,  of  all  the  people  in  Vir- 
ginia, residing  east  of  said  range  of  mountains,  had  been,  by 
special  order  of  the  commander-in-chief  of  the  armies  of  the 
LTnited  States  forbidden  to  do  so.  The  attempt  to  do  so 
would  have  been  at  the  peril  of  their  liberty;  and  all 
moneys  and  property  found  in  their  possession,  would  have 
been  liable  to  have  been  forfeited  to  the  United  States.  The 
war  therefore  rendered  it  impossible  for  said  Grinnan  to  pay- 
said  purchane-money  to  the  said  Edwards,  in  that  part  of  Vir- 
ginia lying  west  of  said  mountains,  or  for  said  Edwards  to 
go  to  receive  the  same,  in  that  portion  of  Virginia  lying  east 
of  said  mountains.  This  condition  of  affaii's  cannot  be  said 
to  have  been  the  fault  of  either  of  them ;  it  was  the  com- 
mon misfortvme  of  both,  caused  by  the  existence  of  the  war, 
and  by  the  accident  of  their  residence,  in  hostile  territory. 

Another  consequence  of  the  war,  equally  embarrassing  to 
said  Grinnan  and  Edwards,  arose  from  another  well  settled 
principle  of  the  laws  of  nations,  which  declares,  that  a  decla- 
ration, or  recognition  of  war,  effects  an  absolute  interruption 
and  interdiction  of  all  commercial  intercourse  and  dealings 
between  the  subjects  of  the  two  countries.  The  war  puts  an 
end  at  once,  to  all  dealings  and  communications  with  each 
other ;  "all  contracts  made  with  the  enemy  during  the  war, 
are  null  and  void ;  it  prohibits  the  deposit  of  funds  in  the 
enemy's  country,  or  the  remission  of  funds  to  the  subjects  of 
the  enemy,  and  this  inhibition  reaches  to  every  communica- 
tion direct  or  circuitous.  The  subjects  of  the  belligerent 
States  cannot  commence  or  carry  on  correspondence  or  busi- 
ness together,  and  all  co-partnerships  existing  between  the 
subjects  of  the  parties  prior  to  the  war,  are  dissolved  by  the 
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mere  force  and  act  of  the  war  itself;  though  other  contracts 
existing  prior  to  the  war,  are  not  extinguished,  but  the 
remedy  to  enforce  them  is  suspended,  and  this  from  the 
inability  of  an  alien  enemy  to  sue,  or  sustain,  in  the  language 
of  the  civilians,  2^^  persona  standi  injiidico.^'  Halleck's  Int.  L. 
chap.  17,  sec.  9;  1st  Kent  Com.  p.  66-68;  Hanger  v.  Abbott^ 
6  Wall.  p.  535.  Justice  Cliiiord  pronouncing  the  opinion  of 
the  court  in  that  case,  quoting  and  approving  the  doctrine  of 
Mr.  Chitty,  says  "we  suspend  the  right  of  the  enemy,  to  the 
debts  our  traders  owe,  but  we  do  not  annul  the  right;  with 
the  return  of  peace,  we  return  the  right  and  remedy."  Dur- 
ing the  war,  all  postal  and  other  means  of  friendly  intercourse 
between  the  countries  of  the  belligerents  cease;  every  eftbrt 
is  put  forth  by  them,  to  prevent  information  of  their  internal, 
social,  or  political  condition  from  reaching  the  other  party ; 
a  practice  enjoined  and  required  by  the  necessities  of  self- 
preservation,  and  any  violation  of  this  rule  by  a  subject  of 
such  belligerent  is  liable  to  incur  the  severest  punishment. 
During  the  existence  of  the  war,  the  courts  of  one  belligerent 
are  closed  to  the  subjects  of  the  other;  he  cannot  sustain  any 
contract  in  the  tribunals  of  the  other  belligerents;  the  resto- 
ration of  peace  removes  the  disability,  and  opens  the  doors  of 
the  courts.  Absolute  suspension  of  the  right,  and  prohibi- 
tion to  exercise  it,  exist  during  the  war  by  the  law  of  nations. 
Ability  to  sue,  was  the  status  of  the  creditor,  when  the  con- 
tract was  made;  the  effect  of  the  war,  is  to  suspend  the  right, 
under  circumstances  which  make  it  his  duty  to  abstain  from 
any  attempt  to  exercise  it.  "The  suspen^on  of  the  remedy 
during  the  war,  is  so  absolute,  that  the  courts  of  justice  will 
not  even  grant  a  commission  to  take  testimony  in  an  enemy's 
country;  but  when  the  reason  for  the  suspension  ceases,  the 
right  to  prosecute  revives."  Hanger  v.  Abbott^  6  Wall.  p.  535 
-541.  By  the  terms  of  the  title-bond  hereinbefore  referred 
to,  the  plaintiff  Qrinnan  bound  himself  to  pay  to  the  defend- 
ant Wm.  H.  Edwards,  the  last  of  said  installments  on  the 
15th  of  January,  1862,  on  which  day  the  said  Edwards  by  the 
same  instrument  bound  himself,  to  convey  said  land  to  said 
Grinnan,  on  the  payment  of  said  last  installment.  The  ex- 
istence of  the  war  made  such  payment  unlawful,  and  there- 
fore impossible.     It  also  made  it  impossible  and  unlawful  to 
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execute  said  conveyance,  as  acceptance  by  the  grantee  is  nec- 
essary to  a  valid  deed,  which  implies  the  presence  ■  of  the 
grantee,  or  his  agent  appointed  for  that  purpose  after  the  war 
began  in  that  portion  of  Virginia  lying  west  of  the  Alle- 
gheny mountains,  both  of  which  were  unlawful,  and  in  effect 
prohibited.  The  right  to  a  specific  execution  of  said  contract 
was  mutual ;  the  plaintiff  Grinnan,  holding  said  purchase- 
money  in  trust  for  said  Edwards,  and  he  in  turn  holding  the 
legal  title  to  said  land  in  trust  for  said  Grinnan,  who  in 
turn  was  to  hold  the  same  in  trust  for  the  said  plaintifis,  as 
already  stated. 

We  are  therefore  brought  to  the  conclusion,  that  as  the 
courts  of  Kanawha  county,  which  was  situated  in  that  part 
of  Virginia  lying  west  of  the  Allegheny  mountains,  were 
closed  against  the  said  plaintiffs  to  enforce  a  specific  execu- 
tion of  said  contract  in  their  behalf,  the  remedy  of  the  said 
Edwards  to  enforce  the  specific  execution  of  said  contract  on 
his  behalf  was  suspended  from  and  after  the  16th  day  of 
August,  1861,  during  the  continuance  of  the  said  war ;  and 
that  during  such  ]>oriod  it  became,  and  was  unlawful  for  the 
plaintiffs  to  pay  to  the  said  Edwards  the  purchase-money  due 
upon  said  land. 

Upon  said  demurrer  it  is  further  admitted,  that  on  the 
11th  day  of  December,  1868,  during  said  war,  while  the  said 
plaintiffs  were  prohibited  from  entering  the  said  county  of 
Kanawha,  or  any  other  portion  of  Virginia  lying  west  of  the 
Allegheny  mountains,  and  thus  excluded  from  the  courts 
thereof,  the  said  William  H.  Edwards  brought  his  said  suit 
in  the  circuit  court  of  said  county  of  Kanawha,  against  the 
plaintiffs  Grinnan,  Abigail  H.  Smith  and  the  said  Wm.  K 
Smith,  all  of  whom  then  resided  in  that  portion  of  Virginia 
lying  east  of  said  mountains,  to  enforce  the  specific  execution 
of  said  contract,  and  without  personal  service  of  process  upon 
any  of  said  defendants  therein,  without  any  proceedings  by 
attachment,  but  upon  order  of  publication  only^  obtained  a  de- 
cree therein,  for  the  sale  of  said  land  to  satisfy  said  unpaid 
I)urchase-money ;  that  the  land  was  sold  under  said  decree 
and  was  purchased  by  said  Edwards  at  the  price  of  nine 
thousand  dollars,  a  sum  in  excess  of  the  amount  of  his  said  de- 
cree of  nearly  one  thousand  dollars  which  he  has  never  yet  paid. 
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Upon  this  state  of  facts,  the  further  questions  arise,  viz : 
what  is  the  legal  character  of  the  decree  thus  obtained  by 
said  Edwards  against  the  said  plaintiffs;  and  what  is  its 
effect,  if  any,  on  their  right  now  claimed  by  them,  to  en- 
force the  specific  execution  of  said  contract? 

It  is  unnecessary  to  discuss  or  consider  here,  whether  the 
proceedings  in  said  chancery  suit  are  erroneous  or  not.  If 
the  said  court  had  jurisdiction  to  render  said  decree,  it  is 
wholly  immaterial  what  errors  it  may  have  committed 
therein ;  such  decree  cannot  be  assailed  in  any  collateral  pro- 
ceedings on  account  oi  such  errors.  They  can  only  be  cor- 
rected by  some  appellate  proceeding,  in  the  manner,  and 
within  the  period  prescribed  by  law.  While  such  proceed- 
ings may  not  be  collaterally  assailed,  tor  errors  therein,  if  it 
appear  that  the  court  had  jurisdiction  thereof,  yet  this  Court 
may  look  into  them  to  enable  it  to  determine  whether  the 
proper  parties  thereto  were  before  the  court,  and  whether 
these  plaintiffs  have  any  rights  resulting  therefrom,  or  aris- 
ing out  of  the  same,  in  case  it  should  be  held  that  the  court 
in  rendering  said  decree  had  jurisdiction  in  the  premises; 
and  especially  would  this  be  proper  to  be  done,  when  it  is 
admitted,  that  after  satisfying  the  amount  of  said  decree  in 
favor  of  said  Edwards,  a  large  surplus,  arising  from  the  sale 
of  said  land,  still  remains  in  his  hands. 

In  every  judicial  proceeding,  in  order  to  obtain  a  valid  and 
binding  adjudication,  there  must  be  a  i)laintiff',  a  defendant 
and  a  judge.  The  plaintiff  by  bringing  his  suit,  submits 
himself  to  the  jurisdiction  of  the  court;  the  defendant  is  cited 
or  warned  to  appear  and  defend  himself  against  the  plaintift'^s 
demand,  if  he  can  do  so;  he  may  be  summoned  in  person; 
his  appearance  may  be  constrained  by  the  seizure  of  his  per- 
son or  his  property,  or  both.  As  a  man's  property  is  always 
presumed  to  be  in  his  own  possession  or  that  of  his  lawful 
agent,  a  seizure  thereof  may  be  presumed  to  bring  its  owner 
with  it,  into  court.  Otlier  forms  of  notice  are  sometimes, 
and  for  some  purposes,  held  to  be  equivalent  to  personal  ser- 
vice. An  order  of  publication  against  defendants,  duly  exe-» 
cuted,  when  authorized  by  law,  is  in  many  cases,  held  as 
equivalent  to  personal  service.  But  in  whatever  manner  tlie 
defendant  may  be  cited  to  appear,  in  any  judicial  proceedings, 
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such  summons,  citation,  or  order  of  publication,  necessarily 
implies,  that  the  defendant  so  cited  may  appear  in  such  court, 
in  person,  or  by  his  counsel,  and  there  remain,  free  to  make 
his  full  defense  to  said  proceeding,  and  that  in  doing  so,  he 
shall  have  the  aid  and  protection  aftorded  by  the  process  of 
said  court.  It  is  well  settled  that  "  wherever  a  party  may 
rightfully  be  sued,  ihetr.  he  has  the  right  to  appear  and  make 
defense,  for  the  liability  and  the  right  are  inseparable.  A 
sentence  of  a  court  pronounced  against  a  party  without  hear- 
ing him,  or  giving  him  an  opportunity  to  be  heard,  is  not  a 
judicial  determination  of  his  rights,  and  is  not  entitled  to 
respect  in  any  other  tribunal."  McVeigh  v.  Z7.  S.,  11  Wall. 
267 ;  Whhdsor  v.  Mc  Veigh,  3  Otto  274.  In  the  last  named 
case.  Field,  justice,  delivering  the  opinion  of  the  court,  says, 
"  that  there  must  be  a  notice  to  the  party  of  some  kind,  actual 
or  constructive,  to  a  valid  judgment  affecting  his  rights  is 
admitted.  Until  such  notice  is  given  the  court  has  no  juris- 
diction in  any  case  to  proceed  to  judgment,  whatever  it*^ 
authority  may  be,  by  the  law  of  its  organization  over  the 
subject  matter.  But  notice,  is  only  for  the  purpose  of  afford- 
ing the  party  an  opportunity  of  being  heard  upon  the  claim, 
or  charges  made;  it  is  a  summons  to  him  to  appearand  speak, 
if  anything  he  has  to  say,  why  the  judgment  sought,  should 
not  be  rendered.  A  denial  to  a  party  of  the  benefit  of  a 
notice,  would  be  to  deny  that  he  is  entitled  to  notice  at  all. 
The  law  is,  and  it  always  has  l)een,  that  whenever  a  citation 
or  notice  is  required,  the  party  cited,  has  the  right  to  appear, 
and  be  heard,  and  when  the  latter  is  denied,  the  former  is 
insufficient  for  any  purpose.  The  denial  to  a  party  of  the 
right  to  appear  is  in  legal  effect  to  recall  the  citation  to  him." 
The  vsarae  doctrine  was  helcJ  bv  the  Supreme  Court  of  the 
United  States  in  Deun  v.  Nelson ,  10  Wall.  172;  Lasere  v. 
Rochereau^  17  Wall.  437;  and  in  Ludlmr  v.  lianisey,  11  Wall. 
581.  In  Dean  v.  AVAvow,  the  facts  are  substantially  these: 
Dean  owned  two  hundred  and  four  shares  of  the  capital  stock 
in  the  Memphis  Gaslight  Company  of  the  value  of  twenty 
thousand  four  hundred  dollars.  In  May,  1861,  he  transferred 
this  stock  to  Peppers,  who  in  June,  1861,  transferred  the 
same  to  Nelson  at  its  par  value,  and  for  the  purchase-money 
therefor,  took  his  notes,  secured  by  two  mortgages  upon  said 
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stock  and  other  property,  with  the  usual  condition  to  be  void 
upon  payment  of  said  notes,  which  notes  and  mortgages  were 
transferred  to  Dean.  In  June,  1862,  Xelson  transferred  one 
hundred  and  ninety-four  shares  of  said  stock  to  his  wife,  and 
the  residue  ten  shares  to  one  May.  In  A])ril,  1863,  said  Nel- 
son and  wife  by  a  military  order,  were  driven  south  of  the 
lines  of  the  military  forces  of  the  CTnited  States,  and  forbid- 
den to  return.  May  was  within  the  Confederate  lines  during 
all^  the  war.  During  their  enforced  absence,  Xelson  on  the 
Ist  of  September,  1863,  brought  his  suit  within  the  military 
district  of  Memphis,  against  said  Nelson  and  wife  and  May 
to  foreclose  said  mortgages.  They  were  not  ser\'ed  with  per- 
sonal notice  in  said  suit,  but  an  order  of  publication  against 
them  notifying  them  to  appear  was  entered,  and  duly  exe- 
cuted. No  appearance  was  eflected,  the  mortgages  were  fore- 
closed, the  said  stock  was  sold  and  purchased  by  Ilanlin,  who 
transferred  the  same  to  Dean.  In  June,  1865,  Nelson,  his 
wife,  and  May,  filed  their  bill  in  the  circuit  court  of  the 
United  States  for  the  district  of  West  Tennessee,  against  said 
Dean  claiming  the  said  stock,  and  praying  that  the  same 
might  be  transferred  to  them.  Dean  (Oaimed  title  to  said 
stock  under  the  said  decree  of  foreclosure.  Upon  the  hear- 
ing, the  said  circuit  court,  decreed  that  Dean  transfer  to  Mrs. 
Nelson  one  hundred  and  ninety-four  shares,  and  to  May  the 
remaining  ten  shares  of  said  stock.  From  this  decree  Dean 
obtained  an  appeal  to  the  Supreme  Court  of  the  United 
States,  which  affirmed  the  said  decree.  Bradly,  Justice,  de- 
livering the  opinion  of  the  court  in  that  case,  speaking  of  the 
order  of  publication  therein,  says :  "  A  notice  to  said  defen(J- 
ants  Nelson,  his  vrife  and  May  published  in  a  newspaper,  was 
a  mere  idle  form.  They  could  not  lawfully  see  it,  or  obey  it. 
As  to  them  the  proceedings  were  wholly  void  and  inopera- 
tive, and  that  the  decree  of  foreclosure,  so  obtained  against 
them  left  the  equity  of  redemption  in  the  mortgaged  property 
unextinguished,  and  they  therefore  still  had  the  right  to  re- 
deem it." 

The  case  ot  Lasere  v.  RoeheveaUy  was  in  its  main  features 
similar  to  Dean  v.  Nehon.  Lasere  who  resided  in  New  Or- 
leans, had  executed  two  mortgages,  on  a  house  and  lot  situated 
therein.     On  the  15th  of  May,  1863,  by  a  military  order. 
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he  was  driven  within  the  lines  of  the  Confederate  States, 
where  he  remained  until  April,  1865,  when  he  returned  to 
Xew  Orleans.  Durinj^  his*  absence  the  mortgages  were  fore- 
closed,  without  pei-sonal  service  of  process  on  Lasere,  and  his 
property  was  sold  under  said  proceedings.  Soon  after  his 
return  he  brought  suit  to  vacate  said  [proceedings  of  fore- 
closure, which  terminated  in  a  Judgment  against  him.  To 
this  judgment  Lasere  obtained  a  writoi  error  to  the  supreme 
court  of  Louisana,  and  thence  to  the  Supreme  Court  of  the 
United  States  which  reversed  said  judgment.  Swayne,  Jus- 
tice, delivering  the  opinion  of  the  court  in  the  last  named 
case,  says  :  *'It  is  contrary  to  the  [Vainest  principles  ot  reason 
and  justice,  that  anyone  should  be  condemned  as  to  person  or 
property  without  an  opportunity  to  be  heard.  During  his 
absence,  he  had  no  legal  right  to  ajjpoint  an  agent,  or  to 
transact  any  other  businc.<s  in  Xew  Orleans.  Lasere  doubt- 
less knew  nothing  of  the  proceedings  against  him  ;  and  it  he 
had  had  such  knowledge,  he  was  powerless  to  do  anything  to 
protect  liis  rights.  The  case  ot  iJean  v.  XtUon,  which  this 
Court  has  condemned,  is  substantially  the  one  before  us  now." 

We  are  therelore,  upon  principle  and  authority  constrained 
to  hold,  that  where  a  judicial  proceeding  has  beeti  instituted 
against  any  person  affecting  his  life,  liberty  or  property,  and 
such  person  has  been  prohibited  by  competent  authority, 
from  appearing  in  said  court,  and  making  defense  to  such 
judicial  })roceeding,  that  a  judgment  or  decree  rendered  thei;ein 
against  him,  is  wholbf  ifHtjHrafirr  (tnd  roui,  and  being  void  it  is 
in  legal  effect,  no  judgment.  *'By  it,  no  rights  are  divested, 
from  it  no  rights  can  be  obtained.  Being  worthless  itself, 
all  proceedings  founded  <m  it  are  equally  worthless.  It 
neither  binds  nor  bars  anyone.  All  acts  performed,  and  all 
claims  flowing  out  of  it  are  void.  A  |)urchjiser  at  a  sale  by  its 
authority  finds  himself  with<nit  title,  and  without  redress. 
Xo  resulting  equity  in  the  hands  of  tliird  persons,  and  no 
power  residing  in  any  legislative,  or  other  department  of 
government,  can  invest  it  with  any  power  or  validity,  and  it 
may  be  assailed  in  any  collateral  {»roceeding.''  Neal  v.  Uiz, 
75  Va.  484;  Freeman  L.  of  Judts.  sec.  117. 

Applied  to  the  case  at  bar,  these  principles  operate  with 
resistless  force,  against  the  claim  of  title  made  by  the  said 
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Edwards  and  his  alienees,  derived  from  the  sale  made  under 
the  authority  of  said  decree,  relied  upon  by  them  to  resist  the 
right  of  the  said  plaintiffs  to  have  a  speciiie  execution  of  said 
contract.  In  the  cjuse  at  bar,  the  said  plaintiffs  at  the  making 
of  said  purchase  on  the  15th  October,  1860,  all  resided  in 
that  part  of  Virginia  lying  eiist  of  the  Allegheny  mountains, 
and  there  they  continued  to  reside  during  the  whole  period 
of  the  war.  By  the  existence  of  the  war,  they  and  the  said 
Edwards  became  legal  enemies  to  each  other,  before  said 
unpaid  purchase-money  became  due.  The  plaintiffs  lived  in 
the  territory  of  one  belligerent,  and  the  said  Edwards,  in  the 
territory  of  the  other;  the  plaintiffs  dare  not  cross  the  mili- 
tary lines  of  the  United  States.  They  w^ere,  by  the  law  of 
nations,  as  well  as  by  the  laws  of  Congress,  and  the  procla- 
mations of  the  President  of  the  United  {States,  expressly  for- 
bidden to  do  so,  and  all  intercourse  was  prohibited,  and  there- 
fore unlawful.  When  they  were  sued  by  said  Edwards  in 
the  circuit  court  of  Kanawha  county,  they  were  notified  by 
order  of  publication  and  warned  to  apj>ear  and  make  defense; 
the  laws  of  the  United  States  prohibited  them  from  doing  so 
in  person,  and  we  have  seen  they  could  not  appoint  an  attorney 
or  agent  to  appear  for  them;  it  was  unlawful  for  them  to 
obey  such  order  of  publication,  or  even  to  see  it;  and  to 
erow^n  all,  and  make  their  disabilities  absolutely  insurmount- 
able, the  convention  sitting  at  Wheeling  to  re-organize  the 
State  government  of  Virginia,  by  an  ordinance  passed  the 
19th  of  June,  1861,  "To  authorize  the  apprehending  of  sus- 
picious persons  in  time  of  war,"  empowered  the  Governor  to 
cause  to  be  apprehended  and  secured,  or  to  compel  to  depart 
the  State,  all  suspicious  persons  of  any  foreign  State  or  power 
at  war  with  the  United  States;  and  thereby  declared  in  effect, 
that  all  persons  residing  in  Virginia,  adhering  to,  and  sup- 
porting the  convention  at  Richmond  or  professing  allegiance 
or  obedience  to  the  same,  were  *' citizens  of  foreign  States  at 
w'ar  with  the  United  States" — in  fact  were  alien  enemies — 
and  were  liable  to  be  arrested  on  the  warrant  of  the  Governor, 
and  either  imprisoned  or  exiled.  By  an  act  of  the  General 
Assembly  of  the  restored  government  of  Virginia  passed  on 
the  4th  of  February,  1862,  it  was  in  substance  enacted  that 
during  the  existence  of  the  war,  it  should  be  lawful  for  the 
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jailer  of  any  county  to  receive  into  his  jail  and  there  Bafely 
keep  ''  any  person  whatever,  who  might  be  delivered  to  him 
by  the  written  order  of  the  Governor^  or  of  awy  military  officer 
of  the  United  States,  without  wanrmt,  precept  or  commitment^ 
until  discharged  under  the  laws  of  the  United  States,  or  by 
the  Governor,  or  by  the  officer  by  whose  order  such  persons 
were  confined,  or  by  an  order  from  an  officer  of  superior 
rank.'' 

With  all  these  disabilities  imposed,  and  all  these  perils  to 
life,  liberty  and  property  impending,  it  would  have  been 
folly  and  madness  for  the  plaintifis  Grinnan,  Abigail  H. 
Smith,  or  said  Wm.  K.  Smith  to  have  attempted  to  appear, 
and  defend  their  interests  in  the  said  suit  brought  against 
them  by  said  Edwards,  in  the  circuit  court  of  Kanawha 
county. 

We  therefore  hold,  that  the  said  disa1)ilities  and  prohibi- 
tions, operating  on  said  Grinnan,  William  K.  Smith  and  his 
wife  said  Abigail  H.  Smith,  effectually  prevented  them  from 
appearing,  and  making  their  defense  to  the  said  suit  brought 
against  them  in  the  circuit  court  of  Kanawha  county,  and 
that  the  same  will  be  treated  as  a  denial  of  their  right  to  a[> 
pear  and  make  such  defense,  and  as  eciuivalent  to  striking 
out  their  appearance  and  defense,  after  the  same  had  in  fact 
been  made ;  and  that  therefore,  the  said  decrees,  rendered  by 
the  circuit  court  of  Kanawha  in  favor  of  said  Wm.  H. 
Edwards,  in  his  said  suit  against  said  Grinnan,  Wm.  K. 
Smith  and  Abigail  H.  Sn)ith,  and  all  proceedings  under  the 
same,  are  null  and  void,  and  that  the  same  shall  not  in  any 
wise  impair  the  right  of  the  plaintiffs  to  enforce  the  specific 
execution  of  said  contract  for  the  purchane  ot  said  five  thou- 
sand acres  of  land. 

As  a  result  from  the  principles  here  established,  it  follows, 
that,  when  the  said  Edwards  became  the  purchaser  of  said 
land  at  a  sale  thereof  made  under  his  said  decree,  and  sub- 
sequently conveyed  the  same  to  said  Sarah  S.  Tappan,  Gilker- 
son,  &c.,  neither  he,  nor  they,  acquired  thereby  any  valid 
title  or  claim  to  said  land. 

But  if  we  admit  for  the  sake  of  the  argument,  that  all  of 
the  procedings  in  the  said  suit  of  Edwards  v.  Grinmin^  ^., 
were  in  all  respects  valid,  yet  the  plaintiffs  may  maintain 
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their  said  bills  against  the  said  defendants  for  the  whole,  or 
at  least  part  of  the  relief  prayed  for  therein.  The  demurrers 
admit  that  when  Grinnan  purchased  said  land^rom  Edwards 
on  the  15th  day  of  October,  1860,  he  in  fact,  purchased  one 
half  thereof  for  the  use  of  said  Wm.  K.  Smith  in  trust 
among  other  things,  to  secure  to  the  plaintiff  B.  F.  Chewning 
one  thousand  dollars.  He,  therefore  possessed  a  large  and 
valuable  interest  in  said  land  at  the  time  said  Edwards  brought 
his  suit  to  sell  the  same ;  he  wjis  therefore  a  necessary  party 
thereto  (Story's  Eq.  Pis.  sec  72)  and  not  having  been  made 
a  party  in  said  suit,  he  is  not  bound  by  said  decrees. 

But  it  is  further  admitted  bv  the  demurrers,  that  said 
Edwards  became  the  purchaser  of  said  land  under  his  decree 
at  the  price  of  nine  thousand  dollars,  which  was  nearly  one 
thousand  dollars  in  excess  of  the  amount  of  his  decree,  and 
this  excess  he  has  never  paid,  and  that  the  same  still  re- 
mains in  his  hands  for  the  benefit  of  the  plaintiffs. 

It  cannot  be  denied  that  a  trust  having  been  created  and 
charged  on  the  said  land,  subject  to  the  payment  of  said  pur- 
chase-money, attaches  with  equal  force  to  that  portion  of  the 
proceeds  of  the  sale  thereof,  which  may  remain  after  paying 
off  said  purchase-money,  with  the  costs  of  any  suit  to  enforce 
the  payment  thereof. 

The  plaintiffs  may  therefore  in  case  said  proceedings  be 
held  valid,  maintain  their  said  bills  to  reach  the  said  trust- 
fund  remaining  in  the  hands  of  said  Edwards,  and  have  the 
same  administered  by  the  court  of  chancery  according  to 
their  several  interests  therein. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  of 
Kanawha  county  rendered  on  the  15th  day  of  December, 
1881,  whereby  it  sustained  the  defendants'  demurrers,  to  the 
plaintiffs'  original,  amended  and  supplemental  bills,  and  dis- 
missed the  same,  is  erroneous,  and  must  be  reversed.  It  is 
therefore  adjudged,  ordered  and  decreed,  that  the  said  decree 
of  the  circuit  court  of  Kanawha  countyof  the  15thof  Decem- 
ber, 1881,  be  reversed  and  annulled ;  and  this  Court  now  pro- 
ceeding to  enter  such  decree,  as  the  said  circuit  court  ought 
to  have  entered  upon  said  demurrers,  it  is  further  adjudged, 
ordered  and  decreed  that  the  said  demurrers  be,  and  the 
same  are  hereby  overruled,  with  leave  to  the  defendants  to 
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answer  said  bills  ;  and  this  cause  is  remanded  to  the  circuit 
court  of  Kanawha  county  for  further  })roceedings  therein  to 
be  had,  upon  the  principles  hereinbefore  laid  down.  And  it 
is  further  adjudged,  ordered  and  decreed,  that  the  said 
appellees,  other  than  the  said  administrator  of  Wm.  K. 
Smith,  deceased,  do  pay  to  the  appellants  their  costs  by  them, 
about  the  prosecution  of  their  appeal  in  this  behalf  ex- 
pended. 

The  Other  Judges  Concurred. 

Decree  Reversed. 


181    808  z 

85    075 

37    264 

^;  WHEELING. 

1  21    368 

'JLiS  John  A.  Sheppard,  Adm'r  v,  Peabody  Ins.  Co. 

81    368| 
46    366 
1=^  Submitted  August  3,  1882— Decided  April  7,  1883. 

'  47  610 

21  aesl  (*WooDs,  Judge,  Absent.; 

?J  g^l  1.  A  demurrer  to  a  declaration  containing  several  counts  should  be 

21  a^g  overruled,  if  any  one  count  is  good.     (p.  377.) 

d55     67 

'^  3>^8  U.  The  common  counts  in  an  action  of  assumpsit  are  good  on  demur- 
I  fii^^  ''^^'  ^'^^^  ^^^y  ^^^  ^"  ^^^  form  prescribed  by  the  English  judges, 
jir=_-— 5  aet  out  in  Conway  Robinson's  fornis,  pages  550,  551  and  554, 
fe  1^  though  both  the  consideration  and  promises  are  stated  after  a 
L-:==^  whereas ;  but  tliis  mode  of  statement  is  in  apparant  viola- 
Si  ^1  ^^^"  ^^  ^^^^  general  rule  of  pleading,  that  whatever  facts  are  nec- 
—  essary  to  constitute  the  cause  of  action,  should  be  stated  directly 
and  positively,     (p.  378.) 

3.  The  failure  to  file  a  bill  of  particulars  in  such  an  action  is  not 
ground  for  a  demurrer,    fp.  379.) 

4.  A  policy  of  insurance  against  fire  is  a  contract  of  indemnity  ;  and 
the  assured  must  have  an  insurable  interest  in  tlie  property, 
when  it  is  insured,  and  when  the  loss  by  Are  occurs,    (p.  379.) 

5.  But  if  the  policy  on  its  face  sets  out  such  an  insurable  interest,  as 
for  example  ownership  of  the  property  insured,  this  alone  estab- 
lishes, that  the  assured  has  prima  facie  an  insurable  interest ; 
and  if  this  be  disputed,  the  insurance  company  must  by  proper 
proof  show,  that  he  had  not  an  insurable  interest,    (p.  380.) 

■^Case  submitted  l)efore  Judge  W.  took  his  seat  on  the  bench. 
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6.  If  a  party  has  thecare  and  custody  of  property,  he  may  insure  it  in  his 

own  name,  even  though  he  be  not  responsible  for  it«  safety,  if  he 
really  insured  it  for  the  owner,  though  this  be  not  expressed  on 
the  face  of  the  policy,  for  in  such  case,  he  has  an  insurable 
interest ;  and  in  general  to  give  a  party  an  insurable  interest  in 
property  it  is  not  necessary,  that  he  should  have  any  actual 
right  of  property  either  legal  or  equitable  in  the  subject  insured, 
but  it  is  sufficient,  if  he  or  those  whom  he  represents  will  suffer 
any  sort  of  loss  by  its  destruction,    (p.  380.) 

7.  If  the  personal  estate  of  a  decedent  be  insufficient  to  pay  all  his 

debtfl,  the  administrator  of  such  decedent  has  an  insuratile  inter- 
est in  the  buildings,  which  belonged  to  his  decedent ;  for  our 
statute  in  such  case  authorizes  him  as  administrator  to  bring  a 
suit  in  chancery  to  have  such  buildings  sold  to  pay  the  debts  of 
the  decedent,    (p.  385.) 

8.  Qucere :    Would  an  administrator  have  such  an  insurable  interest, 

if  the  personal  estate  was  sufficient  to  pay  all  the  decedent's 
debts?    (p.  886.) 

«.  If  the  administrator  of  a  decedent  has  such  insurable  interest,  he 
has  a  right  to  recover  on  the  policy  in  case  of  loss  by  fire, 
though  when  the  loss  occurs  there  are  abundant  real  assets  to 
pay  all  the  decedent's  debts,  if  they  have  not  been  actually 
paid.    (p.  386.) 

10.  An  insurance  company,   which  establishes  a  local  agency,  is 

responsible  for  all  the  acts  and  declarations  of  its  agent  within 
the  scope  of  his  apparent  authority.  The  question  in  such  cases  is 
not  what  authority  he  in  fact  has,  but  wliat  were  his  apparent 
powers,  that  is,  what  powers  had  the  assured  a  right  to  believe 
were  was  given  to  the  agent,    (p.  381.) 

11.  A  policy  of  insurance  may  i>e  continued  in  force  by  a  subsequent 

contract  made  before,  at  the  time  of,  or  after  the  policy  had  ex- 
pired,    (p.  387.) 

12.  Buch  a  continuance  of  a  policy  differs  from  a  new  contract  of  in- 

surance, a.s  by  it  the  original  contract  is  kept  up  ;  and  in  case  of 
loss  the  original  policy  is  the  basis  of  action  in  connection  with 
the  contract  of  renewal  or  continuance  ;  and  if  changes  are  in- 
tended to  be  made,  it  is  properly  done  by  simply  expressinj?  the 
changes  in  the  renewal  or  continuance-receipt     (p.  382.) 

13.  If  such  receipt  be  ambiguous  on  its  face,  it  may  be  explained  by 

the  situation  of  the  parties  or  by  the  surrounding  circumstances 
existing  when  it  was  executed,  but  not  by  verbal  declaration  of 
the  parties,     (p.  282.) 

14.  A  denial  by  an  insurance  company  of  its  liability  on    other 

grounds,  before  any  preliminary  proofs  are  made,  and  before 
the  time  within  which  such  proofs  are  to  be  made  by  the  terms 

47 
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of  the  policy,  is  in  law  a  waiver  of  the  conditions  of  a  policy 
quiring  such  proofs,    (p.  383.) 

16.  If  an  instruction  given  by  a  court  on  an  abstract  questioi 
erroneous,  the  Appellate  Court  will  not  reverse  the  judgmen 
the  court  l)elow  on  that  account,  if  it  appears  that  no  inj 
could  have  resulted  to  the  plaintiff  in  error  from  such  errone 
instruction  ;  but  if  such  erroneous  instruction  was  calculate< 
mislead  the  jury  to  the  injury  of  the  plaintiff  in  error,  the  Ap 
late  Court  will  reverse  the  judgment,  and  award  a  new  trial 
that  account,     (p.  394  ) 

Writ  of  error  and  srupersedeas  to  a  judgment  of  the  circ 
court  of  the  county  of  Jefferson,  rendered  on  the  15th  daj 
November,  1879,  in  an  action  at  law  in  said  court  then  pe 
ing,  wherein  John  A.  Sheppard,  administrator  of  Ar 
Sheppard  deceased,  was  plaintiff,  and  The  Peabody  Ine 
ance  Company  was  defendant,  allowed  upon  the  petition 
said  company. 

Hon.  John  Blair  Hoge,  judge  of  the  third  judicial  circ 
rendered  the  judgment  complained  of. 

Green,  Judge,  furnishes  the  following  statement  of 
case : 

At  the  January  rules,  1876,  John  A.  Sheppard,  adraii 
trator  of  Amos  Sheppard,  deceased,  filed  his  declaratior 
assumpsit  in  the  circuit  court  of  Jefferson  county,  agai 
the  Peabody  Insurance  C^ompanj^  at  Wheeling,  W.  Va.  A 
in  his  declaration  were  two  counts,  one  a  special  count  oi 
policy  issued  to  him,  by  the  said  company,  whereby  it 
sured  John  A.  Sheppard,  administrator  of  Amos  Sheppa 
for  one  year  from  August  15,  1872,  against  loss  by  fire, 
the  amount  of  one  thousand  dollars  on  his  barn  in  said  cout 
The  policy  of  assurance  was  set  out  at  length  in  the  deck 
tion,  and  filed  with  it  as  a  part  thereof.  It  is  unnecessary 
state  its  provisions,  but  it  will  suflice  to  state,  that  there  i 
in  it  all  the  usual  provisions  in  such  a  policy,  and  its  tei 
clause  was  as  follows:  "This  insurance  the  risk  not  be 
changed,  may  be  continued  for  such  further  time  as  shall 
agreed  upon,  provided  the  premium  therefor  is  paid  and 
dorsed  on  this  policy  or  a  receipt  therefor  ffiren  for  the  sam 

This  first  count  in  the  declaration  sets  out,  that  ten  dolh 


Digiti 


zed  by  Google 


April,  1883.]  Sheppard  r.  Ins.  Co.  371 

which  was  the  premium  to  be  paid  for  this  insurance  for  one 
year,  was  paid  before  this  policy  was  issued  and,  that  on  the 
let  of  August,  1873,  which  was  fifteen  days  before  it  expired, 
it  was  renewed  tor  one  year,  from  August  1, 1873,  to  August 
15, 1874,  the  plaintiff  paying  the  premium  of  ten  dollars  on 
the  insurance  for  another  year,  and  by  agreement  in  writing, 
*it  was  continued  for  this  time;  and  this  agreement  is  tiled 
with  the  declaration  signed  by  the  president  and  secretary  of 
the  company,  and  countersigned  by  George  E.  Cordell,  the 
agent  of  said  company  in  Jefferson  county.  The  count  then 
proceeds*  **  And  the  said  plaintiff  further  saith,  that  after- 
wards, to-wit,  on  the  3d  day  of  September,  1874,  in  consider- 
ation of  the  payment  of  the  sum  of  ten  dollars  by  the  plaintiff 
to  the  defendant,  the  said  policy  of  insurance,  by  an  agree- 
ment in  writing  duly  subscribed  in  that  behalf  by  one  George 
E.  Cordell,  agent  of  the  defendant  at  Charlestown  in  the 
county  aforesaid,  the  said  'policy  of  insurance  was  continued 
trom  the  day  last  named  until  the  8d  day  of  September, 
1875." 

The  declaration  alleges,  that  this  barn  was  afterwards,  to- 
wit,  on  the  1st  day  of  April,  1875,  wholly  destroyed  by  fire. 
There  are  other  allegations  in  this  first  count  not  deemed  nec- 
essary to  be  stated.  The  second  count  and  the  conclusion  of 
the  declaration  are  as  follows  :  "And  whereas,  the  said  de- 
fendant, was  on  the  1st  day  of  April,  1875,  indebted  to  the 
plaintiff  in  the  further  sum  of  one  thousand  dollars  for  money 
had  and  received  by  the  defendant,  for  the  use  of  the  plain- 
tiff;  and  whereas,  the  defendant  afterwards,  to-wit,  on  the 
Ist  day  of  April,  1875,  in  consideration  of  the  promises  re- 
spectively became  liable  and  promised  to  pay  the  said  several 
sums  of  money  respectively  to  the  plaintiff  on  request,  yet 
the  said  defendant  disregarding  his  said  promise,  has  not 
paid  any  of  said  money  or  any  part  thereof  to  the  plaintiff's 
damage  two  thousand  dollars,  and  thereupon  suit  is 
brought." 

This  declaration  was  demurred  to  by  the  defendant,  and 
the  court  overruled  the  demurrer,  and  the  defendant  pleaded 
non-assumpsit  and  issue  was  joined.  This  issue  was  tried  by 
a  jury,  which  being  unable  to  agree  were  discharged,  and 
afterwards  it  was  again  tried  by   another  jury,   which  on 
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foveraber  15,  1879,  rendered  a  verdict  for  the  plaintiff  an 
ssessed  his  damage  at  one  thousand  dollars;  and  thereupo 
be  court  rendered  a  judgment  in  favor  of  the  plaintiff  i 
ccordance  with  this  verdict,  and  the  defendant  moved  tl 
ourt  to  set  aside  this  verdict  and  arrest  the  judgment  inth 
ase,  which  motion  the  court  overruled,  and  the  defendar 
)ok  his  bill  of  exceptions. 

There  was  no  ground  for  asking  this  new  trial  or  fc 
rresting  the  judgment,  excepting  only  errors  supposed  t 
are  been  committed  by  the  court,  and  to  which  exceptiot 
"^ere  taken.     These  exceptions  are  as  follows  : 

FIRST  BILL  OF  EXCEPTIONS. 

"Be  it  remembered  that  on  the  trial  of  this  cause,  the  d( 
mdant,  having  given  evidence  to  support  the  hypothes 
mbraced  in  his  fourth  instruction,  prayed  the  court  to  gi'ai 
le  same,  which  was  as  follows  : 

"4th  instruction. — 'The  court  instructs  the  jury  that  by  tl 
jrras  of  the  policy  filed  as  a  part  of  the  plaintifi''8  declars 
on,  the  insured  in  case  of  loss  would  only  be  entitled  to  r 
3ver  according  to  his  interest  in  the  property  insured ;  an 
lat  if  they  find  from  the  evidence  that  the  estate  of  Ann 
heppard,  dec'd,  proved  to  be  solvent,  and  his  debts  have  a 
[?en  provided  for  by  the  sale  of  other  assets,  without  tl 
Dcessity  of  resorting  to  the  alleged  policy  of  insurance,  the 
lat  his  administrator,  John  A.  Sheppard,  has  no  insurab^ 
iterest  in  said  property,  and  cannot  recover  in  this  suit.' 

But  the  court  declined  to  give  this  instruction  and  tl 
laintiff  excepted. 

SECOND    BILL   OF    EXCEPTIONS. 

"Be  it  remembered  that  in  this  case  the  plaintiff",  to  su] 
Drt  his  case  as  set  out  in  his  declaration,  testified  that  tl 
►Rowing  receipt  was  given  by  George  E.  Cordell,  the  gei 
•al  agent  of  the  defendant,  on  the  day  of  its  date : 
"'Rec'd  of  John  A.  Sheppard,  adm'r,  ten  dollars,  am't  di 
1  Peabody  Insurance  policy,  commenced  3  day  of  Septer 
jr,  1874,  till  3,  1875. 

"  'Geo.  E.  Cordell,  Agenty 
'''Ckarlestown,  W.  Fa/ 
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"*And  the  defendant  gave  evidence  tending  to  show 
that  the  words  *Peabody  Insurance  Company '  therein,  were 
inserted  by  a  clerical  error  for  *  Nail  City  Insurance  Com- 
pany,' and  that  the  plaintiff  a  few^  days  afterwards  had  been 
given  a  policy  in  the  Nail  City  Insurance  Company  by 
George  E.  Cordell,  who  was  also  agent  of  the  last  mentioned 
Company ;  and  further  to  support  his  case,  the  plaintiff  in- 
troduced in  evidenice  a  receipt  as  follows : 

"^Charlestown,  West  Va.,  Sept.  3, 1874. 

"  ^Received  of  John  Amos  Sheppard  eleven  dollars  and 
twenty-five  cents  in  full  for  insurance  on  barn  in  Peabody 
Ins.  Co.,  Wheeling. 

*'^GeO.  E.  (yORDELLE,  AffClH, 

"  Charlestown,  Va.' 

"  'The  defendant  having  given  evidence  tending  to  show, 
that  the  latter  receipt,  since  its  execution,  and  whilst  in  the 
hands  of  the  plaintiff,  was  altered  with  fraudulent  intent, 
prayed  the  court  to  instruct  the  jury  as  follows: 

''  'The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff,  John  A.  Sheppard,  with 
fraudulent  intent,  altered  the  receipt  for  eleven  dollars  and 
twenty-five  cents  produced  in  evidence,  then  they  are  to  deny 
him  all  benefit  from  the  said  receipt  as  evidence  of  a  con- 
tract, or  for  any  other  purpose  whatever.' 

"  'Which  instruction  the  court  refused  to  grant  in  the  form 
asked,  but  modified  the  same  by  striking  out  the  words,  ^Or 
any  other  purpose  whatever^  in  the  conclusion  of  said  proposed 
instruction.  To  which  refusal  and  modification  the  defend- 
ant excepted." 

THIRD  BILL  OF  EXCEPTIONS. 

"On  the  trial  of  this  case,  the  defendant  prayed  the  court  to 
give  the  following  instruction : 

"'The  court  instructs  the  jury  that  the  burden  of  proof  is 
on  the  plaintiff'  to  make  out  his  case  by  a  preponderance  of 
testimony,  and  that  if  they  find  the  evidence  evenly  balanced, 
their  verdict  must  be  for  the  defendant,'  which  the  court 
refused,  but  granted  the  same  as  modified  by  the  court  so  as 
to  read  as  follows : 
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"'The  court  instructs  the  jury  that  the  burden  of  prooi 
•n  the  plaintiff  to  make  out  his  case  by  a  preponderance 
estimony,  and  that  if  they  find  the  e^^dence  evenly  balanci 
heir  verdict  must  be  for  defendant.  In  other  words,  1 
plaintiff's  claim  to  recover  in  this  action  must  be  establisl 
►y  evidence  which  in  the  opinion  of  the  jury  outweighs  1 
vidence  produced  by  the  defendant  to  resist  the  plaintii 
laim.  If,  therefore,  in  the  opinion  of  the  jury,  the  wei{ 
►f  evidence  on  each  side  is  exactly  equal,  the  plaintiflf  m 
ftil  in  his  recovery.' 

'*To   which  refusal   and   modification  the   defendant 
septed." 

FOURTH  BILL  OF  EXCEPTIONS. 

"On  the  trial  of  this  case,  the  plaintift*  having  produced 
evidence  the  receipt  No.  1,  as  set  out  in  the  defendant's  secc 
)ill  of  exceptions,  the  defendant  prayed  the  court  to  const 
he  same  by  granting  the  following  instruction : 

"  'That  the  receipt  ottheSd  day  of  September,  1874,  wh 
s  for  ten  dollars,  and  htis  been  exhibited  to  the  jury,  con« 
Ted  as  a  contract  of  insurance,  could  not  renew  a  pol 
vhich  had  expired  on  the  15th  of  August,  1879;'  which 
jourt  declined;  and  thereupon  the  defendant  excepted." 

FIFTH  BILL  OF  EXCEPTIONS. 

"On  the  trial  of  this  case,  the  parties  having  produced  < 
lence  as  set  out  in  the  defendant's  preceding  bills  of  exc 
ions,  tlie  defendant  prayed  the  court  to  instruct  the  jurj 
bllows : 

"  'That  in  this  action,  if  the  plaintiflf  recover  at  all,  he  m 
•ecover  upon  a  renewed  policy  of  insurance  in  accorda 
vith  his  declaration,  and  cannot  recover  upon  a  new  pel 
18  an  original  contract;'  but  the  court  declined  on  thegroi 
hat  the  substance  thereof  was  fully  covered  by  a  prior 
itruction  of  defendant  which  had  been  granted  as  follows 

"  'The  court  further  instructs  the  jury  that  the  plair 
laving  declared  upon  the  renewal  or  continuation  of  a  pol 
)f  insurance  taken  out  by  him  in  the  defendant's  compa 
vhich  he  sets  out  in  his  declaration,  he  cannot  recover  in  t 
iction  upon  an  original  and  subsequent  contract  of  insuraj 


Digiti 


zed  by  Google 


April,  1888.]  Sheppabd  v.  Ins.  Co.  875 

made  with  the  defendant,  though  they  should  believe  such 
original  and  subsequent  contract  to  have  been  made.' 
"To  which  refusal  of  the  court  the  defendant  excepted." 

SIXTH  BILL  OF  EXCEPTIONS. 

"On  the  trial  of  this  cause,  the  parties  having  produced  evi- 
dence as  set  out  in  the  foregoing  bills  of  exceptions,  and  the 
plaintiff  having  testified  that  on  the  3d  of  September,  1874, 
he  applied  to  George  E.  Cordell,  the  general  agent  of  the 
Peabody  Ins.  (.o.,  for  a  renewal  of  his  policy,  as  set  out  in 
the  declaration,  and  that  the  said  Cordell  received  the  pre- 
mium therefor  but  afterwards  delivered  to  the  plaintiiF  a 
different  policy  in  another  company  of  which  he  was  also  the 
agent.    Thereupon  the  court  gave  the  following  instruction : 

"  'If  the  jury  shall  believe  from  the  evidence  that  George 
E.  Cordell  was  the  general  agent  of  the  Peabody  Insurance 
Company,  and  that  the  plaintiff'  applied  to  him  for  a  contin- 
uance, reinstatement  or  renewal  of  the  policy  filed  \^'ith  the 
declaration,  and  that  the  said  agent  received  the  premium 
therefor  but  afterwards  delivered  to  the  plaintiff  a  diflferent 
policy  in  another  company,  whether  such  delivery  was  made 
by  mistake  or  intentionally,  then  the  defendant  is  bound  by 
the  act  of  its  agent  in  receiving  the  said  premium  as  the  con- 
sideration of  such  renewal  as  if  one  of  its  own  policies  had 
been  delivered  to  the  plaintifiFby  the  said  agent.' 

"To  which  the  defendant  excepted." 

SEVENTH  BILL  OF  EXCEPTIONS. 

"On  the  trial  of  this  case,  the  parties  having  produced  evi- 
dence as  set  out  in  the  foregoing  bills  of  exceptions,  and  the 
evidence  being  concluded,  the  court,  at  the  instance  of  the 
plaintiff,  gave  the  following  instructions: 

"plaintiff's  INSTRUCTION  NO.  1. 

"  'If  the  jury  believe  from  the  evidence  that  the  receipt  for 
ten  dollars,  submitted  to  them  in  evidence  was  executed  by 
Geo.  E.  Cordell  and  delivered  to  the  plaintiff,  that  the  said 
Cordell  was,  at  the  time  the  said  receipt  was  so  given,  the 
agent  of  the  defendant  to  transact  the  business  of  insurance 
for  it,  and  as  such  receipted  for  premiums  known  as  renewal 
premiums,  and  shall  further  believe  from  the  evidence  that 
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the  said  receipt  was  given  to  renew  the  policy  in  the  decla- 
ration mentioned,  they  will  find  for  plaintiff  whatever 
amount  of  loss  within  the  limits  of  the  amount  named  in  the 
policy  they  shall  find  from  the  evidence  was  sustained  by  him 
by  fire  between  the  date  of  the  said  receipt  and  the  3d  day  of 
September,  1875.' 

"plaintiff's  instruction  no.  2. 
*'*If  the  jury  believe  from  the  evidence  that  the  defendant 
was  notified  of  the  loss  accruing  to  the  plaintiff  under  the 
policy  filed  in  this  cause,  and  that  the  said  policy  was  re- 
newed or  continued  by  the  said  defendant  so  as  to  be  a  sub- 
sisting policy  at  the  time  the  said  loss  occurred,  the  plaintiff 
is  entitled  to  recover  whatever  loss  it  may  prove  covered  by 
the  policy  and  witliin  the  limits  of  the  sum  mentioned  there- 
in, even  although  they  shall  believe  that  the  proofs  of  the 
said  loss  required  by  the  conditions  of  the  said  policy  were 
not  made,  prodded  they  shall  further  believe  from  the  evi- 
dence that  within  the  time  mentioned  in  the  said  policy  for 
the  said  proofs,  the  defendant  declined  to  pay  the  said  loss  on 
other  grounds  than  the  failure  of  the  plaintiff  to  furnish  the 
said  proofs.' 

''plaintiff's  instruction  no.  3. 

"  'If  the  jury  believe  from  the  evidence,  that  the  policy  in  the 
declaration  set  forth,  was  by  renewal  or  continuance  a  sub- 
sisting policy  at  the  time  the  loss  complained  of  by  the  plain- 
tiff occurred,  and  that  the  defendant  knew  that  the  plaintiff 
was  interested  in  the  property  insured  only  as  administrator 
of  Amos  Sheppard,  the  contract  of  insurance  thus  evidenced 
is  obligatory  on  the  defendant  to  the  extent  of  the  loss  of  the 
property  covered  by  it  and  proved  within  the  limits  of  the 
amount  mentioned  in  said  contract.' 

"plaintiff's  instruction  no.  4. 

"  'If  the  jury  believe  from  the  evidence  that  a  contract  forthe 
insurance  of  the  plaintiffs  barn,  insured  by  him  as  adminis- 
trator, was  made  by  him  with  George  E.  Cordell,  with  refer- 
ence to  and  tor  the  purpose  ot  reinstating  or  renewing  the 
policy  with  the  declaration  filed,  so  that  said  policy  was  con- 
tinued until  after  the  loss  complained  of  occurred,  and  shall 
further  believe  from  the  evidence  that  the  said  Cordell  was 
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the  general  agent  of  the  Peabody  Insurance  Company  to 
transact  the  general  business  business  for  it,  then  the  plaintiff 
is  entitled  to  recover  whatever  loss,  within  the  sum  covered 
by  the  policy,  the  jury  shall  believe  from  the  evidence  has 
accrued  to  the  plaintiff,  unless  they  ftirther  believe  from  the 
evidence  that  the  general  powers  of  the  said  agent  were  so 
restrained  by  the  company  as  to  prohibit  the  said  agent  from 
making  the  contract  herein  first  mentioned,  and  that  the 
plaintiff  had  notice  of  the  said  prohibition.' 

"  To  the  granting  of  which  the  defendant  excepted,  and  the 
defendants  have  obtained  an  appeal  and  supersedeas  to  the 
judgment  rendered  on  November  15, 1879." 

i?.  (t.  Ban'  for  plaintiff  in  error  cited  the  following  author- 
ities: 10  W.  Va.  507;  8  W.  Va.  444;  6  Harr.  &  J.  408; 
Code,  ch.  125  §  11;  8  Gratt.  1;  10  W.  Va.  470;  8  W,  Va. 
218;  Fland.  (Fire  Ins.)  348;  27  N.  Y.  163;  9  Bosw.  404;  45 
N.  Y.  454;  8  Abb.  Pr.  (K  Y.)  261. 

William  H.  Travers  and  Grov^  ^  Brown  for  defendant  in 
error  cited  the  following  authorities:  Code,  ch.  125  §§  9,  29; 
6  Gratt.  130;  3  Rob.  (New)  Prac.  553;  28  Gratt.  389;  24  N. 
Y.  302;  Wood  Fire  Ins,  299;  10  W.  Va.  524;  1  Saund.  55; 
4  Min.  Inst,  part  H.  p.  1006;  16  Gratt.  313;  8  W.  Va.  474; 
10  W.  Va,  507;  3Leigh  250;  12  Serg.  &R.  131;  1  Penn.  386; 
26  Gratt.  854;  Id.  874;  May  Ins.  573,  574;  Acts  1871-2  ch. 
79  §1;  Code,  ch.  36  §  44. 

Grben,  Judge,  announced  the  opinion  of  the  Court : 
The  first  enquiry  is,  did  the  court  below  err  in  overruling 
the  demurrer  to  the  declaration  ?  As  the  demurrer  was  to 
the  entire  declaration  and  not  to  each  count,  if  either  count 
was  sufficient,  the  court  did  not  err.  See  Nutter  v.  Syden- 
Strieker^  11  W,  Va.  535,  syllabus  2  and  543  and  cases  cited. 
The  second  or  common  count  for  money  had  and  received,  is 
good  in  this  case.  It  is  objected  to  because  both  the  consid- 
eration for  the  promise  and  the  promise  itself,  is  stated  after 
a  whereas.  It  is  unquestionably  true,  that  it  is  a  general  rule 
of  pleading,  that  whatever  facts  are  necessary  to  constitute 
the  cause  of  action  should  be  directly  and  positively  stated  in 
the  declaration,  and  not  by  way  of  recital;  but  though  this 
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rule  be  apparently  violated,  it  has  been  exprei 
the  Court,  that  if  in  assumpsit  in  this  comir 
count  the  promise  is  stated  after  a  whereas,  the 
ise  is  the  very  gist  of  the  acttion,  yet  such  a  e( 
will  be  held  good  on  demurrer.  See  Barton  < 
ford,  10  W.  Va.  470. 

This  conclusion  was  reached  because  this  \^ 
in  which  the  judges  of  England  had  preset 
count  in  an  action  of  assumpsit ;  and  they  dec 
a  mode  of  stating  the  promise  in  such  a  coun 
dependently  of  their  having  prescribed  thie 
form.  And  while  the  Virginia  courts  had 
tained  demurrers  in  other  forms  of  action,  be< 
facts  were  not  stated  in  the  declarations  pof 
way  ot  a  recital  as  after  a  whereas,  yet  they  1 
that  a  demurrer  to  a  count  in  a  declaration  i 
sumpsit  would  be  defective,  because  the  proi 
after  a  whereas,  and  there  was  supposed  to 
between  such  a  case  and  other  kinds  of  suits,  w 
of  necessary  facts  were  made  after  a  whereas, 
held,  that  we  would  not  go  any  further  thi 
courts  had  gone,  in  enforcing  this  general  ru 
that  all  necessary  facts  shsuld  be  stated  in 
positively,  and  not  after  a  whereas  or  by  way 

It  is  true,  that  we  did  not  in  the  case  of 
Handsford  decide,  that  in  a  common  count  in  i 
assumpsit,  the  consideration  might  be  stated 
but  only,  that  the  promise  might  be  so  stat( 
promise  is  the  very  gist  of  the  action  of  assumpsii 
to  follow,  that  if  we  permit  it  to  be  thus 
whereas,  we  could  not  consistently  hold,  that  i 
the  consideration  could  not  be  stated  aft 
especially  when  the  forms  of  conmion  counts 
by  the  English  judges,  not  only  stati?d  the  p 
whereas,  but  also  the  consideration.  See  Coua 
Forms,  pages  550,  551  and  554. 

In  this  case,  the  second  or  common  count  f( 
substantially  so  prescribed  by  the  English 
think  must  be  held  good  on  demurrer.  Th 
therefore,  did  not  err  in  overruling  the  demui 
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laration.  It  is  true,  it  is  urged,  that  this  common  count  was 
fatally  defective,  because  no  bill  of  particulars  was  filed  with 
the  declaration.  But  this  Court  has  expressly  decided,  what 
would  seem  to  me  to  be  obvious  enough  before  our  decision, 
that  the  failure  to  file  a  bill  of  particulars  or  its  being  too 
vague  when  filed,  was  no  ground  of  demurrer.  See  Ahell  v. 
Penn.  Mutual  Life  Ins.  Co.,  18  W.  Va.  p.  400,  412,  413,  and 
Choch  V.  authrie,  15  W.  Va.  113,  114. 

The  next  enquiry  is,  did  the  court  err  in  giving  any  in- 
struction to  the  jury  excepted  to  by  the  defendant,  or  in  re- 
fusing to  give  any  instructions  offered  by  him,  or  in  improp- 
erly modifying  those  given  ?  Before  considering  these  in- 
structions given  and  refused  by  the  circuit  court,  I  will  con- 
sider some  general  principles  of  law  applicable  to  the  quee- 
tions,  which  were  presented  during  the  trial  of  this  case  in 
the  court  below. 

It  may  be  regarded  as  well  settled,  that  a  policy  of  insur- 
ance against  fire,  is  a  contract  of  indemnity  against  loss  by 
fire,  and  that  the  assured  must  have  an  interest  in  the  prop- 
erty insured.  See  QuaiTkr,  Trustee,  v.  Imurance  Co.,  10  W. 
Va.  p.  522  and  authorities  there  cited.  This  interest  must 
be  existing,  as  a  general  rule,  both  when  the  policy  is  issued 
and  when  the  loss  occurred.  But  it  would  be  a  great  error 
to  assume,  that  by  an  insurable  interest  is  meant  property  in 
the  subject  insured.  The  assured  has  in  his  property  insured 
ati  insurable  interest,*  whenever  he  holds  such  a  relation  to 
it,  that  its  destruction  by  fire  would  involve  him  in  pecuniary 
loss  or  would  involve  others  in  pecuniary  loss,  for  whom  he 
acts  or  whom  he  represents.  As  for  instance,  a  common  car- 
rier has  an  insurable  interest  in  the  goods  carried  by  him, 
which  he  may  insure  to  their  full  value,  without  regard  to 
his  liability  to  the  owner  of  the  goods.  Crowley  v.  Cohen,  3 
B.  &  Ad.  478 ;  London  <f  Northwestern  Railicay  O).  v.  Glyn,  1 
El.  &  El.  652.  So  has  a  warehousemen,  though  he  is  liable 
only  for  his  own  negligence  to  the  owner.  Waterfi  v.  Monarch 
Assurance  Co.,  5  El.  &  Bl.  870.  And  to  give  a  party  an  in- 
surable interest  in  property,  it  is  not  necessary  that  he 
should  have  any  pecuniary  interest  therein,  or  that  he  should 
be  even  responsible  for  its  safekeeping.  If  he  has  the  care 
or  possession   of  the  property,  he  may  insure  in   his  own 
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name  for  the  benefit  of  others,  the  owners,  and  the  insurance 
will  inure  to  their  benefit  upon  their  subsequent  assent  to  the 
insurance,  even  when  this  assent  is  after  the  loss  has  oc- 
curred. Waring  v.  IvdemiiUy  Insurance  Cb.,  45  X.  Y.  606.  (6 
Am.  Rep.  146). 

As  I  understand  it,  wherever  an  insurable  interest  exists 
in  an  agent,  he  may  as  a  general  rule,  insure  for  the  entire 
value  and  recover  the  same  for  the  benefit  of  the  owners, 
over  and  above  his  own  interest,  whenever  the  assurance  was 
effected  for  that  purpose,  though  the  agent  was  not  responsi- 
ble to  the  owners,  and  they  were  not  aware  of  any  insurance 
for  their  benefit.  Waters  v.  Monarch  Insurance  Co.^  5  El.  & 
Bl.  870.  And  policies  in  such  cases,  may  be  issued  "for  the 
benefit  of  whom  it  may  concern,"  and  then  any  person,  who 
has  an  insurable  interest  therein  at  the  time  of  the  loss,  and 
whose  interest  was  intended  to  be  covered  by  the  policy,  may  recover 
thereon. 

It  is  obvious,  that  the  main  object  of  the  law  in  requiring 
the  insured  to  have  what  is  called  an  insurable  interest  in  the 
property  insured,  is,  to  discourage  and  prevent  parties  having 
no  control  or  management  of  property,  and  no  sort  of  interest 
in  its  preservation  from  fire  but  mere  strangers  to  the  pro- 
perty, obtaining  policies  on  such  property  against  its  destruc- 
tion by  fire.  Such  policies  would  amount  to  nothing  but 
wagers,  whether  the  property  should  be  destroyed  by  fire  in 
a  specified  time.  And  public  policy,  rather  than  justice  to 
the  insurance  company  requires,  that  the  law  should  pro- 
nounce, as  it  does,  such  policies  void. 

Every  policy  of  insurance  against  loss  by  fire,  on  its  face, 
professes  to  show,  that  the  insured  has  an  insurable  interest 
in  the  property;  and  in  any  controversy  between  the  insured 
and  the  company,  this  policy  on  its  fiice,  is  sufliicient  prinui 
facie  evidence,  that  the  insured  has  an  insurable  interest  in 
the  property;  and  if  the  company  seeks  to  avoid  its  contract 
by  claiming,  that  it  was  but  a  wager,  contrary  to  public 
policy,  the  burden  of  overcoming  the  pima  facie  evidence  to 
the  contrary,  on  the  face  of  the  policy,  is  upon  the  company, 
which  it  must  meet  by  proving,  that  in  fact  the  insured  had 
no  insurable  interest  in  the  property. 

It  is  true,  that  the  declaration  must  allege  such  insurable 
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interest  in  a  general  way,  but  this  is  proven  jt?n7W^/acie  by  the 
mere  production  of  the  policy.  And  if  the  company  relies 
on  the  fact,  that  the  insured  really  had  no  insurable  interest, 
it  must  establish  its  defense  by  proper  proof  See  Nichols 
et  al.  V.  Fayette  Ins.  Co.,  1  Allen  (Mass.)  63;  Fowler  v.  N.  Y. 
Ins.  Co.  23  Barb.  (N.  Y.)  143;  Fi^mklin  v.  Natmial  Ins.  Co. 
43  Mo.  491. 

With  reference  to  the  authority  possessed  by  the  agent  of 
a  fire  insurance  companj-  to  do  certain  acts,  it  is  true  that  the 
reports  of  judicial  decisions  are  filled  with  the  efforts  of  insur- 
ance companies,  by  their  counsel,  to  establish  the  doctrine, 
that  they  can  through  parties  in  their  employ  make  all  the 
efforts,  which  they  actually  do  ordinarily  make  to  get  per- 
sons to  insure  in  their  companies;  and  yet,  after  having  done 
80,  limit  their  respousibilitj-  for  the  acts  of  these  agents  to  the 
simple  receipt  of  the  premium  and  delivery  of  the  policy; 
the  argument  being,  that  as  to  all  other  acts  of  the  agent,  he 
is  the  agent  of  the  assured.  And  as  stated  in  Insurance 
Company  v.  Wilkinson^  13  Wall.  255,  "This  proposition  is 
not  without  support  in  some  of  the  earlier  decisions  on  the 
subject.  The  tendency  ot  the  modern  decisions  in  this  coun- 
try is  steadily  in  the  opposite  direction.  The  powers  of  the 
agent  are  priina  facie  co-extensive  with  the  business  entrusted 
to  his  care,  and  will  not  be  narrowed  by  limitations  not  com- 
municated to  the  person  with  whom  he  deals."  Bebee  v. 
Hartford  Ins.  Co.,  25  Conn.  51;  Lycoming  Ins.  Co.  v.  SchoU 
lenberger,  8  Wright  259;  Beal  v.  The  Park  Ins.  Co.,  16  Wis. 
257;  Davenport  v.  Peoria  Ins.  (Jo.,  17  Iowa  276. 

An  insurance  company,  establishing  a  local  agency,  must 
be  held  responsible  to  the  parties  with  whom  they  transact 
business  for  the  acts  and  declarations  of  the  agent,  within  the 
scope  of  his  employment,  tis  if  they  proceeded  from  the 
principal.  Savinffs  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn. 
517;  Horwitz  v.  EquitabU  Ins.  Cb.,  40  Mo.  557;  Ayr^s  v. 
Hartiford  Ins.  Cb.,  17  Iowa  176;  Howard  Ins.  Co.  v.  Bruner, 
11  Harris  50."  And  the  decisions  sustain  the  position,  that 
the  company  is  bound  by  all  the  acts  of  its  agents  within  the 
scope  of  his  apparent  authority,  unless  notice  is  given  the 
assured,  that  with  reference  to  matters  within  the  scope  of 
his  apparent  authority  certain  limitations  are  imposed  upon 
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the  agent.  The  question  is,  not  what  the  powers  of  the  agent 
in  fact  were,  but  what  were  his  apparent  powers,  that  is  what 
had  the  assured  a  right  to  believe  were  given  to  the  agent. 
(hhiwbia  Ins.  Co.  v.  Oyoper^  50  Pa.  St.  331 ;  Insurance  Co.  v. 
Wilhimon,  13  Wall.  (U.  S.)  222;  Ik^lectir  Life  Ins.  Co.  v.Fah- 
renkrug,  68  111.  463;  Mna  Ins.  Co.  v.  Magaire,  51  111.  351; 
Washington  Fire  Ins.  Co.  v.  Darison,  30  Md.  104;  Franklin 
Fire  Ins.  C'O.  v.  Murray,  73  Pa.  St.  28 ;  Dagion  Ins.  Co.  v. 
Kelly,  24  Ohio  St.  345-366. 

When  a  policy  of  insurance  is  renewed  or  continued  in 
force  by  a  subsecjuent  contract,  it  difliers  from  a  new  contract 
of  insurance,  for  by  it  the  original  contract  is  kept  up,  and  in 
case  of  loss  the  original  policy  is  the  basis  of  the  action,  iu 
connection  with  the  contract  of  renewal  or  continuance.  If 
changes  in  any  of  the  terms,  or  any  other  change  is  intended 
to  be  made  at  the  time  ot  such  renewal  or  continuance  of  a 
policy,  it  can  be  properly  done  without  changing  the  wording 
of  the  original  policy,  by  simply  expressing  the  change  agreed 
on  in  the  renewal  receipt.  But  the  change  should  be  ex- 
pressed in  the  receipt,  and  the  original  policy  with  all  its 
terms  remains  in  force  after  such  renewal  or  continuance, 
changed  only  in  those  respects  which  are  stated  in  the  receipt 
For  this  receipt  is  not  only  a  receipt,  but  is  also  a  contract, 
while  so  far  as  it  operates  as  a  receipt,  parol  evidence  may  be 
introduced  to  vary  it,  but  so  far  as  it  operates  as  a  contract 
being  in  writing,  it  cannot  be  changed  or  modified  by  parol 
proof.  State,  etc.,  Ins.  Co.  v.  Porter,  3  Grant's  Cases  (Pa.) 
123;  Witherd  v.  Maine  Ins.  Co.,  49  Me.  200,  203,  204;  Laceg 
V.  Phenix  F.  Ins.  Co.,  56  Me.  562,  565;  Neic  England  Ins.  Co. 
v.  Wetmore,  32  111.  221,  242,  243;  Driggs  \\  Albany  Ins.  Co., 
10  Barb.  (N.  Y.)  440,  445. 

Although  such  a  renewal  or  continuance  receipt,  so  far  as 
it  operates  as  a  contract,  cannot  be  explained  or  contradicted 
by  any  parol  evidence  yet,  if  it  is  on  its  face  ambiguous,  the 
meaning  of  the  parties  may  be  shown  by  jiroving  the  situa- 
tion of  the  {)artie8  to  the  contract,  the  circumstances  surround- 
ing tliem  when  the  renewal  receipt  was  given,  and  their  sub- 
sequent conduct  in  carrying  into  effect  their  written  contract. 
For  this  kind  of  parol  evidence,  though  not  the  verbal  dec- 
larations of  parties,  can  always  be  received  to  explain  the 
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meaning  of  parties,  whenever  any  written  contract  is  ambig- 
uous on  its  face.  See  Crislip,  Guardian^  v.  Cain^  19  W.  Va. 
syl.  12  and  13  pp.  440  and  441,  and  the  numerous  authorities 
cited  to  sustain  this  proposition  on  page  484. 

Generally  a  refusal  by  the  company  to  pay,  or  a  denial  of 
its  liability  before  any  preliminary  proofs  are  made,  as  re- 
quired on  the  face  of  a  policy,  whereby  the  assured  is  induc- 
ed not  to  comply  with  the  conditions  of  the  policy  in  that  re- 
spect, is  in  law  a  waiver  of  the  conditions  of  the  policy  requir- 
ing such  proofs  to  be  made.  Such  a  denial  of  responsibility 
is  the  same  as  a  notice  to  the  assured,  that  payment  will  not 
be  made  in  any  event,  upon  grounds  other  than  a  failure  to 
comply  by  the  assured  with  the  conditions  as  to  the  proof  of 
loss ;  and  it  thus  renders  them  wholly  unnecessary,  as  the  law 
does  not  require  a  person  to  perform  an  act,  which  the  act  of 
the  other  party  has  rendered  unnecessary  or  a  mere  idle 
formality.  NoriDich^  ^c,  Trans.  Oh  v.  Western  Mass.  I?is. 
Co.,  34  Conn.  561 ;  Tai/lor  v.  Merchants'  Ins.  Co.,  9  How.  (U. 
S.)390;  Post  V.  ^tna  Ins.  Co.,  43  Barb.  (N.  Y.)  351;  Dean 
V.  j^Etna  Life  Ins.  Co.,  4  Thompson  and  Cook  (N.  Y.)  497. 

We  will  now  apply  these  principles  to  the  case  before  us. 
It  appears  from  the  first  bill  of  exceptions  that  the  defendant 
asked  the  court  to  instruct  the  jury  :  "If  from  the  evidence 
the  jury  find  that  the  estate  of  Amos  Sheppard  prove  to  be 
solvent,  and  his  debts  have  all  been  provided  for  by  the  sale 
of  other  assets,  without  the  necessity  of  resorting  to  the 
alleged  policy  ot  insurance  then,  that  the  administrator  of 
John  A.  Sheppard  has  no  insurable  interest  in  said  property, 
and  can  not  recover  in  this  suit."  The  court  refused  to  give 
this  instruction.  Did  it  err  in  so  doing?  This  instruction  is 
very  badly  worded,  but  I  understand  that  it  propounds  as 
law  the  proposition,  that  if  an  administrator  insures  real 
estate  of  his  decedent  then,  he  has  no  insurable  interest  if  the 
estate  both  real  and  personal  is  solvent,  whether  the  debts 
have  been  actually  paid  or  not,  provided,  that  by  the  sale  ot 
other  real  estate  a  fund  has  been  raised,  which  will  be  suffi- 
cient to  pay  the  debts  of  the  decedent. 

It  is  true,  that  notwithstanding  our  statute  subjecting 
realty  to  the  payment  of  debts  of  the  decedent,  the  real  estate 
ol  a  decedent  in  no  wise  and  for  no  purpose  goes  into  the 
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possession  or  control  of  the  administrator,  but  the  legal 
to  the  same  descends  directly  to   the  legal  heirs,  subje< 
course  to  the  just  debts  of  the  intestate,  in  so  far  at  leas 
the  personal!}^  falls  short  of  paying  the  same.     SeeSardl 
Kline's  Adm'r,  8  W.  Va.  syl.  3,  p.  218.     But  our  Code 
vides:     "When  the  personal  estate  of  a  deced< 
ficient  for  the  payment  of  his  debts,  his  admin 
commence  and  prosecute  a  suit  in  equity,  to  sul 
estate  to  the  payment  of  his  debts."     See  Cod( 
eh.  86,  §  7. 

The  administrator  therefore,  when  the  perso 
the  decedent  in  his  hands  is  insufficient  to  pay 
not  a  mere  intermeddler  when  he  insures  the  real 
such  insurance  is  not  a  mere  wager,  as  to  whetl 
ertj'  insured  will  be  burned  in  a  specified  time, 
fore  not  clear,  that  an  administrator  would  not 
circumstances  at  least,  and  on  the  principles  v 
down,  have  a  right  to  insure  a  house  which  had 
his  decedent  ior  the  benefit  of  creditors.  That  i 
themselves  of  the  decedent  would  under  these  ci 
have  an  insurable  interest,  seems  clear.  The  '. 
require,  that  the  assured  should  have  an  estate 
in  the  subject  of  insurance.  It  is  sufficient,  tlu 
direct  pecuniary  interest  in  its  preservation.  If 
be  liable  to  loss,  if  the  property  be  destroyed  b\ 
always  an  insurable  interest.  Creditors  havin; 
circumstances  we  have  supposed,  no  other  wa^ 
their  debts,  and  having  a  direct  and  certain  rig 
the  real  estate  to  sale  for  their  benefit,  have^ 
positive  and_absolute  as  one  ha\jng  a  specific  liei 
the  owner  himself^  It  is  not  at  all  in  tHeTiature 
tloiT,  such  as  a  presumptive  heir  has  in  the  estal 
cestor.  The  creditors  therefore  would  have  a  c 
insure,  but  their  recovery  would  have  been  lii 
amount  of  their  debts. 

With  reference  to  the  administrator,  he  would 
right  to  insure  the  personal  property  of  the  dec 
hands;  h^  would  have  the  legal  title  to  such  pre 
it  is  quite  different  with  the  land,  which  desc 
heirs.     And  if  he  had  a  right  to  insure  the  barn 
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it  results  from  his  power  derived  from  the  statute,  to  insti- 
tute a  suit  and  have  it  sold;  the  proceeds  to  be  applied  to  the 
payment  of  the  debts  of  his  intestate.  That  it  is  highly  con- 
venient that  he  should  possess  this  power,  is  obvious ;  as  he 
would  know  far  better  and  sooner  than  creditors,  when  a 
necessity  to  insure  it  arose  from  the  insufficiency  of  the  per- 
sonal estate  to  pay  the  debts,  and  he  could  act  more  promptly 
and  efficiently  than  creditors  scattered  and  incapable  of  act- 
ing in  concert. 

Under  our  statute,  an  administrator  has  a  certain  connec- 
tion with  the  real  property.  That  he  has  no  estate  in  it  is  true, 
but  this  we  have  seen,  is  not  necessary  to  an  insurable  inter- 
est. He  has  no  power  to  sell,  but  if  the  personal  estate  be 
insufficient,  he  may  apply  to  the  court  for  an  order  to  sell 
the  real  estate.  It  is  material  to  the  value  of  this  power  and 
to  the  objects  contemplated  by  our  statute,  that  the  real  es- 
tate should  be  protected  from  injury  in  the  interim;  and 
until  the  proceedings  can  be  perfected.  If  the  administrator 
cannot  insure  the  parties  interested,  the  creditors  will  be 
practically  excluded  from  a  remedy,  which  all  other  persons 
having  a  similar  interest  possess.  There  are  many  cases,  as 
we  have  seen,  where  an  agent  or  trustee  may  insure  the  in- 
terest of  the  party  beneficially  interested.  And  I  therefore 
conclude,  that  at  least,  when  the  personal  estate  is  insuffi- 
cient to  pay  the  debts,  the  administrator  would  have  a  right 
to  insure  a  building  on  the  real  estate  of  the  decedent.  He 
has  under  these  circumstances,  at  least,  an  insurable  interest. 
This  reasoning  is  deduced  from  the  language  of  Chief  Jus- 
tice Denio,  in  Herkimer  v.  Hice,  27  N.  Y.  pp.  169  to  180,  and 
I  have  used  his  identical  language,  so  far  as  it  required  no 
modification  to  suit  the  case  before  us.  He  adds  on  page  180 : 
"  It  is  not  necessary  to  decide  to  whom  the  surplus  of  the  in- 
surance money  would  have  belonged,  if  the  fund  had  exceeded 
the  amount  of  the  debts.  The  eifect  of  the  judgment  in 
Wyman  v.  Wyyna.n  would  probably,  be  that  such  surplus  be- 
longed to  the  heirs  as  a  substitute  for  the  real  estate,  so  far 
as  indemnity  was  not  needed  for  the  payment  of  the  debts; 
it  was  a  trust  for  the  heirs.  It  is  true  the  administrator  was 
not  a  representative  of  the  heirs;  but  the  company  agreed  to 
insure  a  certain  amount  on  the  buildings,  and  afler  the  loss 
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they  voluntarily  paid  it  So  far  as  it  was  not  needed  for  tlie 
payment  ot  debts  it  was  a  trust  for  some  parties." 

This  decision  in  Herkinier  v.  Bice,  27  N.  Y.  163,  is  sus- 
tained in  Phelps  v.  Gebhard,  9  Bosw.  404,  and  Clinton  v.  Hope 
Im.  Co,,  45  N.  Y.  454;  and  in  Beach  v.  Boioery  Ins.  Co.,  8 
Abb.  Pr.  (N.  Y.)  261,  which  I  have  not  been  able  to  see,  it  is 
made  a  query,  whether  the  administrator  has  not  an  insura- 
ble interest  when  the  personalty  is  sufficient  to  pay  all  the 
debts.  But  as  in  this  case,  the  record  does  not  show,  that 
any  evidence  was  offered  tending  to  prove,  that  the  personal 
estate  was  sufficient  to  pay  all  the  intestate's  debts,  this  query 
need  not  be  answered  in  this  case. 

If  all  the  debts  of  the  intestate  had  not  been  actually  paid, 
when  this  suit  was  instituted  by  the  administrator,  on  this 
policy,  he  would  not  be  debarred  from  recovering  because 
there  were  or  might  be  real  assets,  of  which  the  debts  might 
be  paid,  any  more  than  a  judgment-creditor,  w^hohad  insured 
the  house  of  his  debtor  could  be  debarred  from  recovering 
on  the  policy,  if  the  house  was  burned,  if  his  debt  remained 
unpaid ;  because  there  might  still  be  real  estate  of  his  debtor, 
out  of  which  he  might  make  his  debt.  Ha\'ing  an  insurable 
interest  in  the  proi)ortv,  he  would  have  a  right  to  enforce  the 
payment  of  the  loss  by  fire,  that  it  might  be  applied  to  the 
payment  of  his  debt;  and  the  insurance  company  has  no  right, 
legal  or  equitable,  to  require  him  to  seek  the  payment  of  his 
debt  elsewhere.  If  it  had  been  actually  paid,  he  could  not 
recover  on  the  policy,  as  he  would  have  no  continuing  insura- 
ble interest.  In  the  case  supposed  in  this  fourth  instruction, 
set  out  in  the  first  bill  of  exceptions,  the  court  properly  re- 
fused to  say,  that  the  plaintiff  could  not  recover  in  this  suit. 

The  circuit  court  committed  no  error  in  the  modification 
of  the  instruction,  set  out  in  second  bill  of  exceptions.  The 
instruction  asked  was :  "The  court  further  instructs  the  jur\\ 
that  if  they  believe  from  the  evidence,  that  the  plaintiff,  John 
A.  Sheppard,  with  fraudulent  intent,  altered  the  receipt  for 
eleven  dollars  and  twenty-five  cents,  produced  in  evidence, 
then  they  are  to  deny  him  all  benefit  from  the  said  receipt  as 
evidence  of  a  contract,  or  for  any  other  purpose  whatever.^'  The 
court  struck  out  the  words,  "or  for  any  other  purpose  what- 
ever," and  then  granted  this  instruction.     As  the  record  en- 
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tirely  fails  to  show,  in  what  manner  this  receipt  was  altered, 
whether  in  its  date,  the  amount  received  or  in  the  name  of 
the  company,  in  which  the  insurances  on  which  this  pay- 
ment was  made  by  John  A.  Sheppard,  administrator  of 
Amos  Sheppard,  it  is  impossible  for  us  to  say  whether  this 
altered  receipt,  if  the  alteration  was  made  fraudulently,  could 
not  properly  be  used  for  some  purpose^  tliough  it  is  clear, 
that  it  could  not  be  used  as  evidence  ot  the  contract  referred 
to  in  the  declaration.  As  we  do  not  know  for  what  other 
purpose  it  could  have  been  used,  or  even  the  form  of  this 
receipt  as  it  was  before  its  alteration,  we  cannot  say,  that  the 
court  erred  in  striking  out  these  words,  ''or  for  any  other 
purpose,"  from  this  instruction.  It  is  incumbent  on  the 
exceptor  to  show  affirmatively,  that  the  circuit  court  erred 
to  his  prejudice,  and  this  he  has  tailed  to  do  in  this  case,  and 
has  presented  his  objection  to  this  action  of  the  court  in  so 
obscure  a  manner  as  to  render  it  impossible  for  us  to  say, 
that  the  court  erred  to  his  injury  in  striking  out  these  words. 

There  was  no  error  in  the  matter  set  out  in  the  third  bill 
of  exceptions.  I  can  see  no  difterencc  in  the  instruction 
asked  and  the  instruction  given,  though  perhaps  the  instruc- 
tion given  by  the  court  throughout  was  couched  in  language, 
which  probably  the  jurj'  would  better  undei'stand. 

The  fourth  bill  of  exceptions  is,  that  the  court  refused  to 
grant  to  the  defendant  this  instruction :  "That  the  receipt 
dated  the  3d  day  of  September,  1874,  which  is  tor  ten  dollars, 
and  which  has  been  exhibited  to  the  jury,  considered  as  a 
contract  of  insurance  could  not  renew  a  policy,  which  had 
expired  on  the  15th  of  August,  1874."  This  instruction  is 
based  on  the  assumption,  that  the  policy  could  not  as  a  legal 
proposition  be  continued  in  force  from  September  3, 1874,  to 
September  5,  1875,  for  the  reason,  that  it  had  expired  some 
two  or  three  weeks  before  the  date  of  this  receipt.  Or  if  it 
could  be  so  continued  by  an  express  agreement  in  writing, 
it  was  not  capable  of  being  so  continued  by  this  receipt  of 
September  5,  1874. 

I  am  unable  to  see  any  reason,  why  the  company  could 
not  by  a  proper  agreement  or  receipt  agree  to  continue  in 
force  upon  the  same  terms  and  conditions  and  for  the  same 
amount  the  policy,  which  had  ceased  to  exist  on  August  15 
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preceding,  for  another  year  from  September  3 
an  agreement  would  operate  precisely  as  it  wo 
had  it  been  entered  into  on  August  15,  187^ 
that  the  insurance  would  extend  for  one  year  fr 
3,  1874,  instead  of  tor  one  year  from  August 
can  imagine  no  reason,  why  parties  competent 
a  contract  could  not  do  it  in  this  form,  as  rea 
lord  might  some  time  after  the  expiration  of 
with  his  tenant  that  he  should  occupy  the  lease 
another  year  from  the  date  of  the  agreement 
t^rms  on  which  he  had  occupied  them  for  the 

There  is  nothing  in  the  insurance  business 
any  particular  form  to  be  used  in  making  thei 
insurance  in  order,  that  they  may  be  bindin 
well  be  done  by  a  receipt  or  paper  referring 
which  had  expired  as  containing  the  terms  oft 
as  in  any  other  form.  But  this  instruction  asl 
declare,  that  it  could  not  be  done  by  the  receipt : 
given  September  3,  1874.  Assuming  for  th( 
George  E.  Cordell,the  agent  of  the  defendant  at 
had  authority  to  make  such  contract,  we  will 
whether  the  court  could  have  properly  instruci 
a  matter  of  law,  that  he  could  not  do  so  wher 
this  receipt  on  September  3, 1874.     The  receip 

''$10.00.  Received  of  John  A.  Sheppai 

tor,  ten  dollars  amount  due  on  Peabody  ins 
commenced  September  3,  1874,  till  SepteYnber 

"George  E. 
^^ Agent  Charkstoic 

There  can  be  no  question  but  that  this  paper 
in  meaning.  But  when  the  court  considered 
shewn  in  evidence  as  a  continuation  of  a  c 
filed  with  the  declaration,  and  which  had  on< 
continued  in  force  for  a  year,  after  it  had  origi 
and  which  policy  and  continuance  were  befor 
ing  been  filed  with  the  declaration,  could  it  saj 
ceipt  was  incapable  of  such  an  interpretation  oi 
not  be  interpreted  as  continuing  this  policy  in 
year  from  September  3,  1874,  as  it  was  asked 
instruction  ?     It  seems  to  me  that  it  could  not 
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ceipt  was  ambiguous,  the  court  in  construing  its  meaning  or 
the  jury,  if  they  acted  upon  it,  would  as  we  have  seen,  in 
order  to  ascertain  its  meaning,  have  had  a  right  to  look  to  the 
situation  of  the  parties  and  the  circumstances  surrounding 
them,  when  this  receipt  was  executed  on  September  8,  1874. 
Looking  then  only  at  the  written  papers  before  the  court, 
to  ascertain  this  situation  and  circumstances,  we  find,  that 
policy  Xo.  8121  had  been  issued  by  the  Peabody  Insurance 
Company  to  John  A.  Sheppard,  administrator  of  Amos 
Sheppard,  on  August  15,  1872 ;  that  the  annual  premium  for 
the  insurance  for  a  year  in  this  policy  named  was  ten  dollars, 
corresponding  exactly  with  the  amount  of  this  receipt ;  that 
it  was  issued  by  the  company  named  in  this  receipt ;  and 
that  it  was  signed  by  the  same  agent  of  this  company.  On 
examining  this  policy  we  find,  that  the  tenth  section  of  it 
provided  that  "this  insurance  may  be  continued  for  such  ftir- 
ther  time  as  shall  be  agreed  on,  provided  the  premium  there- 
for is  paid  and  endorsed  on  the  policy,  or  a  receipt  given 
for  the  same."  And  we  further  find  from  a  paper  filed  with 
the  declaration  at  the  end  of  the  year  this  policy  was  re- 
newed for  another  year  by  such  a  formal  receipt  for  ten  dol- 
lars ;  the  time  of  its  extension  being  for  one  year  from  Au- 
gust 15, 1873.  This  year  expired  on  August  15,  1874,  and 
in  less  than  twenty  days  thereafler  this  receipt  of  September 
3,  1874,  was  executed,  corresponding  in  amount  with  the 
former  receipt  also  signed  by  George  E,  Cordell,  agent,  and 
stating,  that  it  was  the  amount  due  on  Peabody  insurance 
policy ;  referring  it  would  seem  to  this  policy.  Now  aided 
by  these  circumstances,  to  which  we  have  a  right  to 
look,  was  it  not  the  true  meaning  of  this  last  receipt 
for  ten  dollars,  that  amount  being  the  exact  premium  on 
this  policy  for  a  year,  to  continue  it  in  force  tor  another 
year  as  had  been  previously  done ;  and  do  not  the  words 
"commenced  8d  day  of  September,  1874,  till  September  8, 
1875,"  mean,  that  the  time  of  this  extension  and  continu- 
ance of  this  policy  commenced  on  the  3d  day  ot  September, 
1874,  and  continued  till  September  3,  1875  ?  It  seems  to 
me,  that  this  ambiguous  paper,  when  interpreted  by  the  situ- 
ation of  the  parties  and  the  surrounding  circumstances  as  it 
should  be,  meant  exactly  this  and  nothing  more  or  less ;  and 
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therefore  the  court  properly  reftised  to  instruct  the  jury,  that 
this  was  not  its  meaning  and  that  it  could  not  so  operate. 

The  court  did  not  err  in  the  matters  set  out  in  the  fifth  bill 
of  exceptions  The  instruction  set  out  in  it,  which  the  court 
had  already  given  the  jury,  was  the  same  in  substance,  which 
the  defendant  asked  should  be  again  given  to  the  jury,  and 
the  court  properly  refused  to  do  so,  as  this  repetition  of  an 
instruction  in  varying  language  could  do  no  good,  and  might 
tend  to  confuse  the  jury. 

There  were  four  instructions  given  by  the  court  to  the 
jury,  at  the  instance  of  the  plaintift',  and  they  are  set  out  in 
defendant's  bill  of  exception  No.  7.  The  first  of  these  in- 
structions was  in  substance  that :  "If  the  jury  find  from  tlie 
evidence,  that  the  said  receipt  of  ten  dollars  was  given  to  re- 
new the  policy  in  the  declaration  mentioned,  they  will  find 
for  the  plaintiffl"  It  would  have  been  better  for  the  instruc- 
tion to  have  said:  "They  will  regard  the  said  receipt  as  a 
continuing  in  force  of  the  i)olicy  named  in  the  declaration, 
from  September  3,  1874,  to  September  3,  1875,"  instead  of 
instructing  them  to  find  for  the  i>laintiflr,  as  the  propriety  of 
their  so  finding  depended  on  other  facts  also.  But  as  this  is 
stated  in  the  other  instructions  given  the  plaintiff,  I  do  not 
think  this  defect  in  this  instruction  was  prejudicial  to  the 
defendant;  it  was  otherwise  correct,  as  appears  from  what 
we  have  already  stated.  We  have  seen  that,  whatever 
changes  the  parties  might  agree  upon  may  be  inserted  in  the 
renewal  receipt,  an.d  that  the  old  policy  remains  in  force  sub- 
ject only  to  such  qualifications  and  changes  as  are  made  in 
the  receipt  on  its  renewal. 

In  Driggs  v.  Tlie  Alhang  Insurance  Company^  10  Barb.  440, 
a  policy  had  been  repeatedly  changed  in  its  terms  and  con- 
ditions in  the  renewal  receipts.  In  the  last  renewal,  it  was 
changed  from  an  insurance  for  one  thousand  eight  hundred 
dollars  on  a  grist  mill  and  seven  hundred  dollars  on  machinery 
therein,  by  the  renewal  receipt,  to  two  thousand  five  hun- 
dred dollars  in  general  terms  without  making  any  distribu- 
tion of  the  risk,  and  it  was  held,  that  the  company  was 
bound  in  this  new  form  of  obligation,  though  the  effect  of 
the  change  was  to  increase  the  responsibility  of  the  company. 
This  renewal  receipt  in  this  case,  was  signed  only  by  the 
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agent  ot  the  company,  and  if  such  agent  could  thus  change 
the  contract  by  the  renewal  receipt,  and  increase  the  re- 
sponsibility oi  the  company,  I  can  see  no  reason  why  the 
agent  in  the  case  before  us,  might  not  cause  the  continuance 
of  the  policy  for  one  year  to  begin  on  the  3d  day  of  Septem- 
ber, 1874,  instead  of  on  August  15,  1874;  especially  as  this 
change  really  did  not  in  any  degree  increase  the  responsi- 
bility of  the  company. 

The  apparent  authority  of  the  agent  to  sign  such  a  receipt, 
and  make  such  a  contract  without  the  express  assent  of  the 
company,  by  the  signature  of  president  and  secretary  to  the 
receipt,  it  seems  to  me  sufficiently  appears  from  the  fact, 
that  the  agent  was  the  acting  agent  of  the  company  in  taking 
policies  and  in  renewing  them  in  Jefferson  county;  and 
especially  from  the  tenth  section  of  the  policy  which  he  had 
given  the  plaintiff  and  which  declared,  that  "this  insurance 
may  be  continued  for  such  further  time  as  shall  be  agreed  on 
provided,  the  premium  thereon  is  paid  and  endorsed  on  this 
policy  or  a  receipt  given  for  the  same." 

The  plaintiff  it  seems  to  me,  had  a  right  to  regard  this 
agent  as  having  authority  not  only  to  receive  the  premium, 
which  he  unquestionably  had,  but  to  give  for  it  a  receipt. 
This  was  his  apparent  authority,  and  this  power  as  we  have 
seen  could  not  be  restrained  by  the  company  by  any  pri- 
vate instructions  given  to  the  agent  and  not  made  knowm  to 
the  plaintiff.  The  second  of  the  plaintiffs  instructions  states 
the  law  correctly  according  to  the  views,  which  have  been 
before  expressed. 

The  third  instruction  given  at  the  instance  of  the  plaintiff, 
bases  the  liability  of  the  defendant  upon  his  knowledge,  that 
"the  plaintiff  was  interested  in  the  property  insured  only  as 
administrator  of  Amos  Sheppard;"  and  from  this  alone  it 
assumes,  that  it  is  estopped  from  denying,  that  he  had  an 
insurable  interest  in  the  property.  This  is  it  seems  to  me 
a  misapplication  of  this  principle  laid  down  in  Manhattan 
lire  Ivs.  (h.  v.  WeU  ^  Vlrtian,  28  Graft.  389,  which  is,  "  that  a 
company  should  never  be  allowed  to  avoid  liabilities  on  the 
ground,  that  facts  of  which  the  company  have  full  knowledge 
at  the  time  of  assuming  the  policy,  were  not  set  out  as.  re- 
quested by  the  formal  words  of  the  contract," 
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But  unless  we  are  prepared  to  say,  that  und 
itances  an  administrator  is  authorized  to  insur 
:he  real  estate  of  his  intestate,  which  we  are  nc 
jay  at  this  time,  it  follows,  that  the  knowledg 
3any  that  the  plaintiff  was  interested  in  the  pre 
idministrator  of  Amos  Sheppard,  could  nol 
Trom  disputing,  that  as  administrator  he  had 
nterest  in  the  property;  as  from  what  we  h 
alight  depend  upon,  whether  his  personal  esta 
lot  sufficient  to  pay  all  his  debts ;  and  if  it  d 
:his,  the  company  must  have  been  ignorant  o 
«^hich  might  depend  the  question,  whether  the 
iiad  or  had  not  an  insurable  interest  in  this  pro 

Still  the  defendant,  on  the  facts  now  appe 
record,  would  it  seems  not  have  been  injured 
living  this  third  instruction  asked  for  by  the  p 
18  we  have  seen,  the  statement  in  the  policy, 
nsured  was  his,  established  the  fact,  that  he  hai 
nterest  prima  facie^  and  the  record  does  not  si 
evidence  was  given,  which  tended  to  contradi 
^acie  case.  I  suppose  from  the  whole  record,  tl 
probably  no  such  evidence  before  the  jury.  I 
lave  been,  as  what  evidence  on  this  subject  v 
ury  appears  very  imperfectly  in  the  record ;  r 
3e8s  to  the  requisite  books  now  to  determine 
ivhether  an  administrator  can  in  all  cases  insure 
if  his  intestate,  I  decline  at  this  time  to  expres 
>n  this  point.  It  seems  probable  from  the  reco 
lever  be  necessary  to  decide  this  point  in  this  ( 
>ose  it  most  probable,  that  tlie  personal  estate  o 
>ard  was  insufficient  to  pay  his  debts.  If  it 
lext  trial  be  shown  otherwise,  this  question  w 
lecided.  But  we  will  leave  it  till  it  does  arise,  i 
Fhe  fourth  instruction  of  the  plaintiff  states  the 
tccording  to  the  views  we  have  already  express 

We  have  thus  far  found  no  error  committed 
jourt,  which  we  can  say  was   probably  preju 
)laintifFin  error.     But  there  was  another  inst 
ipparentlj'  by  the  court,  of  its  own  motion,  cor 
ixth  bill  of  exception  of  the  defeudantj  which 
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to  me  erroneous,  and  which  I  can  not  say,  as  far  as  the 
record  shows,  was  not  prejudicial  to  the  plaintiff  in  error. 
This  instruction  is:  "If  the  jury  shall  believe  from  the  evi- 
dence, that  George  E.  (/ordell  was  the  general  agent  of  the 
Peabody  Insurance  Company,  and  that  the  plaintiff  applied 
to  him  for  a  continuance,  reinstatement  or  renewal  of  the 
policy  filed  with  the  declaration,  and  that  the  said  agent  re- 
ceived the  premium  therefor,  but  afterwards  delivered  to  the 
plaintiff  a  different  policy  in  another  company,  whether  such 
delivery  was  made  by  mistake  or  intentionally,  then  the  de- 
fendant is  bound  by  the  act  of  its  agent  in  receiving  the  said 
premium  as  the  consideration  of  such  renewal,  as  if  one  ot  its 
own  policies  had  been  delivered  to  the  plaintiff'  by  said  agent." 

This  instruction  is  erroneous  in  several  respects.  It  states, 
that  the  defendant  is  bound  by  the  acts  of  its  agent  in  re- 
ceiving the  premium  for  a  renewal  of  the  policV  of  the 
plaintiff,  even  though  such  agent  gave  no  renewal  receipt. 
Of  course  this  means,  that  the  defendant  is  bound  in  this  suit 
to  answer  for  this  act  of  its  sreneral  asrent.  Now  this  suit 
was  brought  on  a  renewal  of  the  policy,  and  the  policy  itself 
in  its  tenth  section  provides  that  "this  insurance  may  be  con- 
tinued for  such  further  time  as  shall  be  agreed  on,  provided 
the  premium  therefor  is  paid  ayid  evdnrsed  on  this  policy  or,  a 
receipt  given  for  the  same.^'  But  by  this  instruction,  the  policy 
it  is  stated,  may  be  renewed  or  continued  by  the  simple  pay- 
ing of  the  premium.  This  can  not  be  the  ca^e,  unless  we  are 
to  disregard  absolutely  the  express  words  of  the  policy  defin- 
ing the  manner,  in  which  it  is  to  be  renewed  or  continued. 

It  is  immaterial  in  this  ease,  whether  the  receipt  of  this 
premium  alone  by  the  agent  imposed  any  obligation  on  the 
defendant,  as  if  it  did  impose  an  obligation,  it  was  one  which 
could  not  be  enforced  in  this  suit.  The  court  in  this  instruc- 
tion not  only  states,  that  the  simple  receipt  of  the  premiums 
by  the  general  agent  of  this  company  imposed  on  it  an  obli- 
gation, but  in  the  close  of  the  instruction  undertakes  to  de- 
tine  this  obligation.  It  states,  that  this  obligation  is  the 
same,  "as  if  one  of  its  policies  had  been  then  delivered  to  the 
plaintiff*  by  said  agent  of  the  company."  I  apprehend,  that 
this  is  clearly  a  mistake.  Whatever  obligation  if  any, 
which  the  mere  receipt  of  the  premium  by  the  defendant's 
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agent  might  impose  on  it,  wlien  he  iailed  to  renew  thepo 
by  giving  any  receipt  or  making  any  endorsement  on 
policy,  such  obligation  could  not  be  the  same  as  if  a  i 
policy  had  been  made  out  and  delivered  to  the  plaintiff; 
even  had  it  been,  the  court  had  in  this  case  expressly 
structed  the  jury,  that  the  plaintiff  would  not  in  this  suit 
cover  on  any  new  contract  or  policy.  So,  that  this  iusti 
tion  was  not  only  erroneous,  but  must  be  regarded  as  an 
struction  on  a  niere  abstract  question. 

The  court  is  not  bound  to  give  such  an  instruction,  an 
it  does  so  under  circumstances  calculated  to  mislead  the  ji 
such  instruction  will  be  error  for  which  the  judgment  will 
reversed.     Paslcf/  v.  Englhh,  10  Gratt.  236.      But  thoi 
abstract,  if  it  be  not  calculated  to  mislead,  the  case  will 
be  reversed  on  that  account.  Hunter  v.  JoneSy  6  Rand.  I 
Now  it  does  seem  to  me,  that  this  erroneous  instruction 
calculated  to  mislead  the  jury.     The  facts,  which  the 
dence  tended  to  prove  arc  very  imperfectly  set  out  in 
sixth  bill  of  exceptions,  or  indeed  in  any  or  all  of  them, 
we  may  fairly  infer  from  them,  that  as  a  matter  of  iact  tl 
was  a  dis[»ute  between  the  parties  when  trying  this  case 
fore  the  jury,  aH  to  whether  the  plaintiff' after  calling  on 
agent  of  the  defendant  to  continue  his  policy  for  another  y 
and  after  paying  him   the  year's  premium,  ten  dollars, 
taking  for  it  an    exceedingly  imperfect   receipt,   which 
claimed  to  be  a  renewal  receipt,  abandoned  the  idea  ol 
newing  his  policy  with  the  defendant,  and  concluded  to  t 
out  a  new  policy  in  the  Nail  City  Insurance  Company, 
as  to  whether  or  no  he  paid  the  additional  charge  for  s 
new  policy  to  the  name  person,  as  the  agent  of  this  Nail  ( 
Insurance  Company,  and  took  in  lieu  of  a  renewal  of 
policy  with  the  defendant,  a  new  policy  in  the  Nail  City 
surance  Company.     There  appears  in   this  record  evidc 
which  tends  to  prove,  that  this  was  done  and  also  evidc 
tending  to  prove,  that  it  was  not  done;  as  for  instance 
retention  by  the  plaintiff' of  the  receipt  for  ten  dolllars,  as 
premium  in  the  defendant's  company. 

If  I  could  see  clearly,  that  this  important  question 
this  case  was  fairly  submitted  to  the  jurj',  and  that  in  de 
ing  upon  it  they  were  uninfluenced  by  this  erroneous  inst 
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tion  of  the  court,  I  should  be  unwilling  to  disturb  the  iudg- 
ment,  which  has  been  rendered.  But  I  can  not  make  up  my 
mind,  that  this  erroneous  instruction  of  the  court  did  not  mis- 
lead the  jury  on  this  question  of  controversy.  It  would  it 
seems  to  me,  be  very  naturally  regarded  as  a  broad  instruc- 
tion by  the  court,  that  if  the  agent  of  the  defendant  received 
the  premium  ot  ten  dollars  from  the  plaintiff,  who  paid  it  to 
renew  his  insurance,  then  that  nothing  afterwards  done  by 
the  parties  could  prevent  the  defendant  from  being  responsi- 
ble on  this  renewal  of  the  policy,  which  they  had  given.  If 
this  instruction  was  so  understood  by  the  jury,  it  must  have 
mislead  them,  ior  if  the  plaintiff  afterwards  received  of  Cor- 
dell  a  policy  in  the  Nail  City  Insurance  Company  with 
the  understanding,  that  it  was  received  in  lieu  ot  the  renewal 
or  continuance  of  the  policy  of  the  plaintiff  in  the  Peabody 
Insurance  Company  then,  though  Cordel  neglected  to  take 
up  this  renewal  receipt,  the  defendant  could  not  be  held  re- 
sponsible for  the  loss,  w^hich  occurred.  But  if  the  [)laintiff 
never  agreed  or  intended  to  give  up  his  insurance  with  the 
defendant,  nor  to  substitute  for  it  an  insurance  in  the  Nail 
City  Insurance  Company,  then  his  policy  in  tlie  Peabody  In- 
surance Company  continued  in  force,  though  a  policy  in  tlie 
Nail  City  Insurance  Company  had  been  handed  to  him  by 
accident  or  otherwise. 

The  record  in  this  case  is  as  I  have  said  very  imperfect ; 
and  passing  my  judgment  on  it  in  the  imperfect  state,  in 
which  it  is  presented  my  conclusion  is,  that  this  erroneous 
instruction  ot  the  court  was  calculated  to  mislead  the  jury  to 
the  prejudice  of  the  plaintiff  in  error,  and  therefore  the  judg- 
ment of  the  circuit  court  of  Jefferson  county  rendered  on 
November  15,  1879,  must  be  set  aside,  reversed  and  annulled 
and  the  plaintiff'  in  error  must  recover  of  the  defendant  in 
error,  as  administrator,  his  costs  in  this  Court  expended  and 
that  a  new  trial  must  be  granted ;  the  costs  of  the  former 
trials  to  abide  the  result  of  this  suit,  and  the  cause  nmst  be  re- 
manded to  the  circuit  court  of  Jefferson  county  to  be  proceed- 
ed with  according  to  the  principles  laid  down  in  this  opinion. 

Judges  Johnson  and  Snyder  Concurred. 

Judgment  Reversed.    Cause  Remanded, 
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WHEELING. 
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1.  Where  a  bill  is  filed  against  non-residents  of  the  State  and  others, 

to  which  the  said  non-residents  voluntarily  appear  and  answer, 
and  afterwards  the  plaintiff  files  in  the  cause  an  amended  bill 
containing  new  and  material  averments  affecting  the  interests 
of  said  non-residents.  No  appearance  is  entered  by  the  non- 
residents to  this  amended  bill  and  tliey  were  proceeded  against 
by  order  of  publication.  Their  appearance  to  the  orignal  bill 
does  not  affect  their  status  as  non-i'esi dents  in  respect  to  the 
allegations  in  the  amended  bill,  and  they  have  the  right  under 
the  provisions  of  sections  26  and  30  of  chapter  106  of  the  Ckxle  to 
have  any  decree  entered  in  the  cause  after  the  filing  of  such 
amended  bill,  affecting  their  rights,  re-heard  without  showing 
any  excuse  for  tlicir  failure  to  malce  defense  before  such  decree 
was  entered,     (p.  408.) 

2.  The  pendency  of  a  suit  in  a  foreign  court,  or  the  court  of  another 

State,  will  not  prevent  the  institution  and  prosecution  of  a  suit 
in  the  courts  of  this  State  for  the  same  cause  by  the  same  party ; 
nor  will  the  pendency  of  such  suit  entitle  a  party  to  a  stay  of 
proceedings  in  a  court  of  this  State  until  the  controversy  can  be 
determined  in  such  foreign  court,    (p.  404.) 

3.  The  assignment  by  one  partner  of  all  his  interest  in  the  partner- 

ship and  its  prot)erty  to  trustees  for  the  payment  of  debts 
operates,  ipsofacio^  as  u  dissolution  of  partnership,     (p.  407.) 

4.  The  dissolution  of  partnership  re  voices  the  authority  of  one  part- 

ner to  bind  the  partnership  in  reference  to  any  new  contract  ex- 
cept in  settling  and  paying  the  debts  of  the  concern.  And  the 
agreement  of  the  partners  that  one  of  their  number  shall  wind 
up  the  business,  does  not  enlarge  liis  powers  so  as  to  enable  him 
to  impose  any  new  liability  upon  the  firm,  or  create  a  cause  of 
action  against  the  other  partners,    (p.  407.) 

5.  A  party,  who  as  trustee,  has  an  interest  with  others  in  the  prop- 

erty of  a  dissolved  partnership,  in  order  to  prevent  suits  against 
such  property,  pays  off  a  note  against  said  partnership  which 
he  as  trustee  was  under  no  obligation  to  pay,  using  his  own 
funds  for  such  payment.    Held  : 

I.  Such  payment  is  regarded  in  law  tis  having  been  made  by  a 
stranger  to  the  transaction,  and  does  not  make  said  party 
the  assignee  of  such  note  or  sutwtitute  him  to  the  rights  of 
the  original  holder  or  payee  of  said  note.    (p.  408.) 
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II.  But,  having  paid  said  note  at  the  request  of  the  managing 
partner,  the  party  ho  paying  it  will  be  treated  aa  a  simple 
contract  creditor  of  wiid  firm  on  an  implied  promise  to  pay 
him  the  amount  he  paid  for  the  use  of  said  Arm.    (p.  409.) 

6  In  a  suit  in  equity  brought  for  the  settlement  of  an  insolvent  pail- 

nership,  the  assets  of  which  are  insufficient  to  pay  the  debts, 
and  the  contest  in  the  suit  is  wholly  between  the  creditors,  the 
partners  being  non-residents  and  not  appearing  in  the  suit,  one 
creditor  should  be  permitted  to  avail  himself  of  the  bar  of  the 
statute  of  limitations  against  the  claims  of  other  creditors  in 
any  proper  manner ;  for  instance,  by  exceptions  to  the  report  of 
a  commissioner  made  in  the  cause,    (p.  410.) 

7.  The  managing  partner  of  a  dissolved  partnership  has  authority  to 
insure  the  firm  property  if  done  in  good  faith,  and  having  such 
authority  he  may  charge  the  firm  assets  to  refund  premiums 
paid  for  such  insurance  by  a  third  party  at  his  request.  The 
premiums  so  paid  are  part  of  the  expenses  incurred  in  managing 
the  property  and  as  such  entitled  to  be  paid  as  preferred  claims 
against  the  firm  assets,  and  are  not  affected  by  the  stitute  of 
limitations  until  a  settlement  of  the  paitnership  accounts  has 
been  made.    (p.  413.) 

Appeal  from  a  decree,  with  supersedeas  to  apart  thereof,  of 
the  circuit  court  ot  the  county  of  Hampshire,  rendered  on 
the  10th  day  of  September,  1880,  in  a  cause  in  said  court 
then  pending,  wherein  Holmes  Conrad,  trustee,  was  plaintiff, 
and  William  M.  Buck  and  others  were  defendants,  allowed 
upon  the  petition  of  said  Conrad. 

Hon.  James  D.  Armstrong,  judge  of  the  fourth  judicial 
circuit,  rendered  the  decree  appealed  from. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

Holmes  Conrad^  for  appellant,  cited  the  following  authori- 
ties; 29  Gratt.  697  ;  17  Gratt.  336;  2  Lead.  Cas.  Eq.  281 ;  6 
Watt.  &  S.  190;  2  Patt.  &  II.  11 ;  2  Gratt.  372 ;  Pars.  Part. 
(3d  ed.)  174. 

D.  B.  Lucas  J  for  appellant,  cited  the  following  authorities  : 
16  W.  Va.  625;  17  Gratt.  321 ;  7  Gratt.  380;  ^2  Munf  352; 

7  W.  Va.  63. 

C.  W.  Daiky,  for  appellees,  cited  the  following  ::uthori- 
ties :  Acts  1875  ch.  56  p.  128 ;  Code  ch.  124  §  14 ;  Id.  ch.  106 
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§  26  ;  Acts  1870  ch.  109 ;  17  W.  Va.  278,  288,  298  ;  28 Gratt. 
716,  723;  32  Gratt.  482;  8  Ohio  328  (32  Am.  Dec.  722);  1 
Coll,  pp.  186,  187  §  109;  Id.  §  401  not€ ;  Id.  §  107;  Pare. 
Part.  522;  5  Johns.  Chy.  525,  526;  1  Rob.  98;  17  Gratt 
335  ;  5  Leigh  633;  Pars.  Part.  420,  423;  Id.  160,  174,  175; 
10  la.  451;  1  Coll.  §  102. 

Snydek,  Judge,  announced  the  opinion  of  the  Court : 

By  written  agreement,  between  John  R.  Ricards,  John  N. 
Buck  and  Thomas  L.  Blakemore,  dated  October  19, 1849,  tlie 
said  parties  agreed  to  form  tliemselves  into  a  partnership 
under  the  firm  name  of  Ricards,  Buck  &  Blakemore,  for  the 
purpose  of  purchasing  certain  lots  and  tracts  of  land  in  and 
near  Watsontown — Capon  Springs — in  tlie  county  of  Hamp- 
shire and  State  of  Virginia,  and  of  erecting  thereon  an  ex- 
tensive hotel  and  other  improvements,  the  said  Ricards  to 
rurnish  one  half  and  the  other  partners  one  fourth  each  of 
the  capital  which  was  to  be  thirty  thousand  dollars,  and  the 
profits,  losses  and  expenses  to  be  shared  by  each  partner  in 
the  proportion  of  his  interest  in  the  firm,  the  partnership  to 
continue  five  years  from  date  and  no  partner  to  assign  his  in- 
terest in  the  firm  or  its  assets  without  the  writt<?n  consent  of  the 
othere.  Afterwards,  by  two  deeds,  the  one  dated  November 
1, 1849,  and  the  other  December  27,  1849,  II.  M.  Brent  and 
others  trustees  of  Watsontown  conveyed  to  said  John  R. 
Ricards,  John  N.  Buck  and  Thomas  L.  Blakemore  certain 
lots  of  land  in  said  Watsontown,  and  between  said  date  and 
the  16th  of  April,  1852,  two  otlier  tracts  or  parcels  of  land  in 
said  county  were  conveyed  to  said  partners  in  their  firm  name. 
The  said  firm  erected  on  said  Watsontown  lots  an  extensive 
hotel,  known  as  the  "Mountain  House,"  and  other  improve- 
ments for  the  aceonmiodation  and  entertainment  by  them 
and  their  lessees  of  travelers  and  visitors  to  the  Capon  Springs, 
and  purchased  and  placed  in  said  hotel  a  hirge  amount  of 
personal  property,  consisting  of  household  and  kitchen  fur- 
niture, &c.  The  said  firm  and  their  lessees  thereafter  used 
said  hotel,  personal  property  and  premises  in  the  business  of 
hotel-keeping  until  the  same  was  sold  under  a  decree  in  this 
suit.  By  deed,  dated  July  3, 1850,  the  said  John  X.  Buck, 
with  the  written  consent  of  the  other  partners,  conveyed  the 
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one  half  of  his  one  fourth  interest  in  the  said  firm  and  its 
property  to  William  M.  Buck  and  from  that  time  the  said 
William  M.  Buck  became,  also,  a  partner  in  said  firm,  hold- 
ing the  one  eighth  interest  therein. 

The  said  John  R.  Kicards  and  one  Richard  J.  Frisby,  part- 
ners composing  the  firm  of  Ricards,  Frisby  &  Co.,  of  Balti- 
more city,  failed  in  business  and  by  deed,  dated  May  3, 1852, 
and  duly  recorded  in  said  Hami)8bire  county  May  4,  1852, 
the  said  partners  of  the  firm  of  Ricards,  Frisby  &  Co.  con- 
veyed, assigned  and  transferred  to  John  H.  B.  Latrobe  and 
George  W.  Dobbin  ot  the  said  Baltimore  city,  all  their  goods, 
wares,  merchandise,  stock  in  trade,  and  all  estate,  property, 
interests  and  debts  of  every  kind,  wheresoever  situated,  be- 
longing to  said  Ricards  and  Frisby  as  co-partners  or  to  either 
individually  or  in  which  they,  or  either  of  them,  have  any 
interest,  in  trust  to  secure  the  payment  of  all  the  just  claims 
of  all  such  creditors  of  the  said  John  R.  Ricards  and  Richard 
J.  Frisby  as  should  within  sixty  days  from  the  date  ol  said 
deed  execute  and  deliver  to  said  Ricards  and  Frisby  a  tull 
release  from  all  such  claims,  but  the  said  trustees  shall  first 
apply  the  individual  property  ot  each  partner  to  the  payment 
of  his  individual  debts  and  likewise  the  partnership  property 
to  the  partnership  debts  of  said  firm.  The  names  ot  the 
creditors  secured  by  this  deed  do  not  appear  therein,  or  else- 
where in  this  record,  nor  is  it  shown  that  any  creditor  ever 
accepted  the  conditions  of  said  deed,  nor  that  the  trustees 
have  ever  paid  anything  to  any  creditor. 

The  said  Thomas  L.  Blakemore,  having,  also,  become  in* 
solvent,  he,  by  deed  dated  July  8, 1853,  and  promptly  recorded 
in  said  Hampshire  county,  conveyed  to  Giles  Cook,  trustee, 
all  his  interest  and  estate  in  all  the  real  and  personal  prop- 
erty of  the  said  firm  of  Ricards,  Buck  &  Blakemore,  in  trust 
to  secure  the  payment  of  certain  debts  and  to  indemnify  cer- 
tain endorsers  therein  mentioned,  including  among  the  latter 
William  M.  Buck  and  James  R.  Richards.  And,  by  deed, 
dated  January  1,  1861,  the  said  John  X.  Buck  conveyed  to 
said  William  M.  Buck  all  his  remaining  interest  in  the  said 
firm  of  Ricards,  Buck  &  Blakemore,  thus  making  said  Wil- 
liam M.  Buck  the  owner  of  a  one  fourth  interest  in  the  prop- 
erty of  said  firm. 
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In  December,  I860,  John  N.  Buck  and  T 
instituted  their  6uit  in  the  circuit  court  of 
Virginia,  against  Thomas  L.  Jilakemore,  J 
William  IT.  Hoffinan  and  John  H.  B.  Latr 
W.  Dobbin  trustees  and  others,  for  the  pur] 
settlement  of  the  partnership  of  Ricards,  Bi] 
and  an  account  of  the  debts  of  the  individii 
having  a  sale  of  the  real  and  personal  prop 
under  a  decree  of  the  court.  A  decree  was  i 
on  the  29th  day  of  March,  1861,  ordering 
real  and  personal  property  of  the  said  firm 
&  Blakemore,  and  also  referring  the  cau 
sioner  for  a  settlement  of  the  partnership 
view  to  the  distribution  of  the  proceeds  ol 
the  suit  rested  until  1869,  when  Commissi( 
his  report  in  the  cause,  in  which  he  repoi 
debts  as  due  from  said  firm,  viz:  To  Wm. 
Buck  three  thousand  three  hundred  and 
and  twenty-four  cents;  to  Latrobe  and 
fifteen  thousand  three  hundred  and  sixty-e 
sixty-six  cents;  and  to  John  Ward  one  thoi 
dred  and  eighty-seven  dollars  and  fifly-eigh 
January  1,  1869.  This  report  was  by  deer 
15,  1871,  confirmed;  but,  subsequently,  t' 
transferred  to  the  corporation  court  of  tl 
Chester  in  which  court  by  a  decree  thereo 
22d  day  of  October,  1878,  the  said  decree 
was  set  aside,  and  the  cause  again  referred  t( 
to  settle  said  partnership  accounts,  &c.  i 
decree  of  January  25, 1879,  the  cause  was 
a  commissioner  to  report  upon  the  matten 
aforesaid  decree  ot  March  29,  1861,  with  im 
commissioner  to  regard  the  said  report  c 
Turner  as  prirtia  facie  correct.  No  report 
been  made  under  this  decree  or  any  further 
in  the  cause  so  far  as  the  record  here  disclos 

The  plaintiff  in  this  suit,  Holmes  Conrad, 
June,  1875,  held  the  bond  of  W.  B.  Buck 
John  N.  Buck  and  James  R.  Richards  foi 
dollars,  and,  also,  the  note  of  the  same  per 
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John  N.  Buck,  for  five  hundred  and  eighty-three  dollars  and 
thirty-aix  cents,  and  on  that  day  ho  instituted  his  suit  in  the 
county  court  of  Hampshire  county  against  said  debtors,  John 
H.  B.  Latrobe  and  George  W.  Dobbin,  trustees,  and  others, 
for  the  purpose  of  attaching  and  subjecting  to  the  payment 
of  his  said  debts  the  interests  of  said  Wm.  M.  Buck,  John  N. 
Buck  and  James  R.  Richards — they  being  non-residents  of 
the  State — in  the  real  estate  and  personal  property  of  the 
the  said  frm  of  Ricards,  Buck  &  Blakemore  in  said  count}-. 
By  the  consent  of  the  parties  a  decree  was  entered  directing 
the  sale  of  said  property;  a  sale  was  made  on  the  16th  of  Au- 
gust, 1876,  and  by  a  subsequent  decree  said  sale  was  con- 
firmed and  the  proceeds  thereof  amounting  to  over  eleven 
thousand  dollars,  were  placed  in  the  hands  of  the  receiver  ot 
the  court.  Pursuant  to  a  decree  entered  in  said  court  a  com- 
missioner made  and  filed  his  report  showing  the  liens  on  said 
property,  which  said  report  was  by  a  decree  passed  June  6, 
1877,  confirmed  without  exceptions.  Subsequently,  the 
cause  was  removed  to  the  circuit  court  of  said  county  and  by 
a  decree  entered  by  said  circuit  court,  April  22,  1878,  the 
said  decree  of  the  county  court  of  June  6,  1877,  was  set 
aside  on  the  petition  of  Latrobe  and  Dobbin,  trustees.  The 
cause  having  been  again  referred  to  a  commissioner;  on 
Mareh  24,  1879,  Commissioner  Gilkeson  reported :  Ist.  That 
the  only  partnership  debt  due  from  said  firm  of  Ricards, 
Buck  &  Blakemore  is  a  debt  in  favor  of  John  Ward  for  two 
thousand  four  hundred  and  eighty  dollars  and  ninety-three 
cents;  2d.  That  after  the  payment  of  said  debt,  Latrobe  and 
Dobbin  trustees  for  John  R.  Ricards  are  entitled  to  be  paid 
their  account  for  money  paid  to  Wm.  H.  Hoftman  and  for 
insurance  on  the  property  of  the  firm,  aggregating  twenty- 
two  thousand  five  hundred  and  sixty-eight  dollars  and  thirty- 
four  cents  as  of  April  17, 1879;  and  3d.  That  after  the  pay- 
ment of  these  two  debts  the  plaintift^'s  debts  by  virtue  of  his 
attachment  are  the  first  lien  on  w^hatever  remains  of  the  inter- 
ests of  Wm.  M.  and  J.  N.  Buck  in  the  property  of  said  firm. 
By  decree  of  September  12, 1879,  said  report  as  to  the 
debt  of  John  Ward  was  confirmed  without  objection,  and  the 
other  matters  therein  having  been  excepted  to  by  the  plain- 
tiff, the  report  as  to  them  was  re-committed  to  said  commis- 
si 
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sioner,  who  on  February  11,  1880,  filed  his  final  report 
conclusions  of  which  are  as  follows  .- 

1st. — That  the  firm  of  Ricards,  Buck  &  Blakemore  i 
debted  to  Wm.  M.  Buck  and  John  N.  Buck,  March  1, 1 
three  hundred  and  ninety-six  dollars  and  thirty-nine  cen 

2d. — That  said  firm  is  indebted  to  Latrobe  and  Dol 
trustees,  at  same  date,  twenty-one  thousand  eight  hun 
and  sixty-one  dollars  and  twenty-six  cents. 

3d. — That  these  two  sums  and  the  Ward  debt  b 
allowed  greatly  exceed  the  proceeds  of  the  sale  of  the  ] 
erty  of  said  firm,  the  said  proceeds  being  about  eleven  t 
sand  dollars. 

To  this  and  said  commissioner's  report  of  March  24, 1 
the  plaintift*,  Conrad,  excepted  on  the  following  grounds 

"1.  Tliat  the  commissioner  has  undertaken  to  adjud 
and  to  determine  the  character  and  amount  of  the  ( 
of  Messrs.  Dobbin  and  Latrobe,  trustees,  although  it  ap] 
that  this  claim  is  now  the  subject  of  a  suit  in  chancer 
stituted  for  the  sole  purpose  of  ascertaining  the  state  o 
partnership  accounts  long  before  the  institution  of  this 
and  yet  pending  in  the  Hustings  court  of  Winchestc 
which  proceedings  Messrs.  Dobbin  and  Latrobe  are  pa 
and  are  now  before  that  court  asserting  said  claim,  anc 
same  yet  remains  unascertained  and  altogether  unc 
mined. 

"2.  The  claim  allowed  to  Dobbin  and  Latrobe,  trusts 
not  the  claim  asserted  by  them  in  this  proceeding 
altogether  another  and  difterent  claim,  and  held  (it  at  a 
a  difterent  right,  and  wholly  unsustained  by  any  comp 
proof  in  the  cause,  and  long  since  barred  by  time. 

"3.  Because  by  the  records  of  Hampshire  county  the  ] 
erty  in  question  appeare  as  real  estate  vested  by  deed 
R.  Ricards,  Jno.  M.  Buck  and  Tho.  L.  Blakemor 
joint  tenants,  and  not  otherwise,  and  no  subsequent  i 
this  property  in  the  prosecution  of  a  business  as  co-par 
could  impress  upon  it  tlie  character  of  partnership  a8» 
against  subsequent  creditors  or  purchasers ;  and 

"  4.  That  Dobbin  and  Latrobe  can  have  no  claim  oi 
kind  against  the  fund  due  under  the  pleadings  and  prcx 
the  case." 
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The  court  by  its  final  decree,  entered  on  the  10th  day  of 
September,  1880,  overruled  the  plaintiff's  exceptions  to,  and 
confirmed  the  said  commissioner's  report  of  February  11, 
1880,  and  ordered  the  proceeds  of  the  property  of  Ricards, 
Buck  &  Blakemore  to  be  distributed: 

t\rst. — To  the  payment  of  the  costs  of  this  suit; 

Second. — To  the  payinent  of  the  debt  of  John  Ward,  two 
thousand  four  hundred  and  eighty  dollars  and  ninety-three 
cents  with  interest  on  one  thousand  one  hundred  and  seven  dol- 
lars and  fifty-six  cents,  part  thereof,  from  April  17, 1879;  and 

Third. — The  residue  to  be  paid  ratably  to  John  H.  B.  La- 
trobc  and  George  W.  Dobbin,  trustees  of  John  R.  Eicards, 
and  the  plaintiff*  Holmes  Conrad  attaching  creditor  of  Wm. 
M.  Buck  in  the  proportion  of  the  amounts  ascertained  to  be 
due  them  respectively  as  follows:  To  Latrobe  and  Dobbin, 
trustees  as  aforesaid,  twenty-one  thousand  eight  hundred  and 
sixtj^-bne  dollars  and  twenty-nine  cents  with  interest  on  nine 
thousand  six  hundred  and  ninety  dollars  and  fifty-four  cents, 
])art  tliereof,  from  March  1,  1880,  and  Wm.  M.  Buck  three 
hundred  and  ninety-six  dollars  and  thirty-nine  cents,  with 
interest  on  three  hundred  and  five  dollars  and  seventy-four 
cents,  part  thereof,  from  March  1,  1880,  till  paid. 

From  this  decree  the  plaintiff*,  Conrad,  has  appealed  to  this 
Court. 

Preliminary  to  the  main  question,  the  appellant  claims  that 
the  circuit  court  erred  (1)  in  setting  aside  the  decree  of  the 
county  court  of  June  6,  1877,  confirming  the  commissioner's 
report,  and  (2)  in  not  delaying  the  proceedings  in  this  cause 
until  the  rights  of  the  parties  could  be  determined  in  a  suit 
brought  in  the  circuit  court  of  Warren  county  and  now  pend- 
ing in  the  corporation  court  of  the  city  of  Winchester  in  the 
State  of  Virginia — the  said  suit  having  been  brought  before 
this  suit  for  the  purpose  of  settling  the  partnership  of  Ricards, 
Buck  &  Blakemore.  These  two  claims  it  seems  to  me  answer 
each  other;  because,  if  it  was  error  for  the  court  to  decree  in 
favor  of  Latrobe  and  Dobbin,  trustees,  before  the  final  deter- 
mination of  the  Winchester  suit,  then  it  was  equally  errone- 
ous for  the  appellant  to  institute  this  suit  and  obtain  a  de- 
cree in  his  favor  while  the  Warren  county  suit  was  pending 
and  undetermined.     But  assuming  that  they  do  not  destroy 
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eacli  other,  I  am  still  of  opinion  the  circuit  c 
in  these  matters.  The  original  bill  conced 
terestfl  of  Wm.  M.  Buck,  John  N.  Buck  and 
and  others  have  been  ascertained  and  deterr 
eery  suit  now  pending  in  the  circuit  court  of 
Virginia."  The  defendants  Latrobe  and 
non-residents  of  the  State,  voluntarily  appears 
said  bill  insisting  upon  and  reserving  their  ; 
decrees  in  said  Warren  county  suit.  Su 
plaintilf  filed  an  amended  bill  averring,  for 
stated,  that  he  did  not  intend  by  the  allegati 
nal  bill,  "to  admit,  to  any  extent,  the  existen 
charge  upon  the  real  estate  in  West  Virgin 
debt  claimed  to  be  due  to  Latrobe  and  Dob 
that  the  lien  of  his  attachment  was  in  any 
right  to  the  said  claim  of  said  trustees."  T 
bill  said  trustees  made  no  appearance  and 
ceeded  against  as  non-residents  by  pub 
amended  bill  having  introduqed  new  and 
tions,  either  in  conflict  with  or  in  explanatioi 
bill  affecting  the  claim  of  the  said  trustees,  tl 
bound  by  said  new  allegations  or  any  decree 
except  as  non-residents,  and  as  such  they  ha< 
visions  of  sections  twenty-six  and  thirty  of  c 
dred  and  six  ot  the  Code,  the  right  to  appeg 
such  decree  re-heard  without  showing  by  p( 
wise  any  excuse  for  their  failure  to  answer  b( 
was  entered. 

The  objection  on  account  of  the  pendenc 
the  Winchester  court  is  equally  destitute  oi 
the  suit  is  proper  for  a  court  of  equity,  but 
ticular  court  in  which  it  is  brought,  the  oi 
taken  by  plea  in  the  court  below.  And  in  i 
pendency  of  a  suit  in  a  foreign  court,  or  t 
other  State,  bar  the  right  of  the  plaintiff  or 
thereto,  to  prosecute  another  suit  in  this  Sti 
cause  of  action — 1  Dan.  Chy.  Pr.  633 ;  AUer 
655  ;  Cole  v.  Flitcraft,  47  Md.  312 ;  Lochoood 
515.  Nor  will  a  stay  be  allowed  for  such  ca 
Srwm/e  Co,  v.  Molltson,  1  App.  Cas.  780. 
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We  now  come  to  the  material  question  in  this  eaiise, 
raised  by  the  plaintiiPs  exceptions  to  the  reports  of  the  com- 
missioner, which  is,  did  the  circuit  court  err  in  decreeing 
that  the  claim  of  Latrobe  and  Dobbin,  trustees,  should  be 
paid,  as  the  debt  of  a  partner,  out  of  the  proceeds  of  the  sale 
oi  the  property  of  the  firm  of  Ricards,  Buck  &  Blakemore  ? 
This  claim  as  presented  by  the  record  is  as  follows  : 

*'EiCABDS,  Buck  &  Blakemore, 

^^To  J.  H,  B.  Latrobe  and  George  W.  Dobbin^  trustees  of  John 
B,  BioardSy  Dr. 

For  this  am't  paid  to  William  H.  Hoffman,  a  creditor 
of  the  firm  of  Ricards,  Buck  &  Blakemore,  in  pay- 
ment of  his  debt,  and  substituting  the  said  Latrobe 
and  Dobbin  in  his  stead  as  a  creditor  for  the  sum  so 
paid  of  the  said  firm  of  Bicards,  Buck  &  BIakemore...$  6,197  31 

Int.  on  $4,657.44,  part  of  sum,  from  Jan.  1,  1852,  to  Jan. 
1,  1869 4,750  58 

Int.  on  11,539.89,  part  of  said  $6,197.31,  from  March  1st, 
1852,  to  1  Jan'y,  1869 1,555  25 

For  this  sum  paid  for  insurance  premiums  on  the  prop- 
erty of  said  firm  from  the  time  the  assignment  to 
said  L.  and  D.  was  made  for  account  of  said  partner- 
ship till  the  said  partnership  could  be  wound  up 3,493  23 

Int.  on  the  same  from  respective  dates  of  payment 1,698  61 

$17,694  38 
From  which  deduct  four  years*  interest  on  principal, 
$9,690.54,  during  war 2,325  72 

$15,368  66" 

This  account,  it  will  be  observed,  consists  of  but  two  items, 
(1)  the  "Hoffinan  debt,"  as  it  is  called,  and  (2)  the  claim  for 
money  paid  for  insurance.  The  facts  in  regard  to  these 
claims  as  shown  by  the  record,  are  as  follows :  After  the 
completion  of  the  hotel  and  improvements  at  Capon  Springs 
the  partners  of  the  firm  of  Ricards,  Buck  &  Blakemore  had 
a  settlement  of  their  partnership  affairs,  and  it  w^as  then 
ascertained  that  John  R.  Ricards,  one  of  the  partners,  had 
overpaid  his  part  of  the  outlay  six  thousand  one  hundred 
and  ninety-seven  dollars  and  thirty-one  cents,  as  of  Januarj- 
1,  1852,  for  which  sum  the  said  firm  gave  him  their  note, 
which  note  the  said  Ricards,  afterwards,  transferred  to  Wm. 
H.  Hoffinan,  ot  Baltimore  city,  in  part  payment  of  a  debt  due 
from  bim  to  said  Hoffman.     The  said  partnership,  having 
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been  dissolved  by  the  assignment  by  said  JohnR  Ricards,  as 
one  of  the  firm  of  Ricards  &  Frisby,  on  the  3d  day  of  May, 
1862,  of  his  interest  therein  to  said  Latrobe  and  Dobbin, 
trustees,  the  said  Hoftman  by  his  attorney,  in  the  summer  of 
1852,  after  said  dissolution,  demanded  of  Wm.  M.  Buck,  one 
of  the  partners,  who  was  then  in  charge  of  the  firm  property, 
payment  of  said  note  or  satisfactory  security,  otherwise  he 
threatened  to  bring  suit.  Some  time  after  this  the  said  Wm. 
M.  Buck  and  George  W.  Dobbin,  one  of  the  said  trustees, 
met  at  Capon  Springs  by  appointment.  The  said  Buck 
furnished  to  said  Dobbin  a  statement  of  the  condition  of  the 
said  firm,  showing  that  it  had  no  assets  except  the  hotel  and 
furniture  and  that  it  owed  debts  to  the  amount  of  about 
tw^enty-seven  thousand  dollars.  The  creditors  were  urgent 
for  the  payment  of  their  debts,  and  the  owners  were  then 
holding  said  property  at  eighty  thousand  dollars  and  expect- 
ing to  make  a  speedy  sale  of  it  which  would  be  interfered 
with  if  suits  were  brought  against  it.  In  order  to  avoid 
suits,  it  was  then  and  there  agreed  between  said  Buck  and 
Dobbin  that,  if  Buck  would  undertake  the  payment  of  all 
other  debts  from  the  rents  and  other  sources,  Dobbin  would 
settle  the  said  "Hofthum  debt'*  and  keep  up  the  insurance  on 
the  property  which  wtus  then  verj^  heavy;  and  that  after- 
wards the  said  "Hoffinan  debt"'  was  paid  by  Latrobe  and 
Dobbin  trustees  and  the  property  kept  insured  by  them  at 
an  aggregate  outlay  of  three  thousand  four  himdred  and 
ninety-three  dollars  and  twenty-three  cents.  Dobbin,  in  his 
deposition  states,  that  when  it  wiis  agreed  that  he  and 
Latrobe,  trustees,  would  pay  the  "Hoftman  debt,"  they  were 
by  such  payment  to  '^substitute  themselves  as  creditoi^s  of 
Ricards,  Buck  &  Blakemore  in  the  place  of  Hoffman,"  and 
that  the  "three  thousand  four  hundred  and  ninety-three 
dollars  and  twenty-three  cents  was  for  insurance  premiums 
paid  by  Latrobe  and  Dobbin  for  insurance  upon  tlie  Moun- 
tain House  and  its  furniture  by  agreement  among  the  parties; 
that  the  same  was  paid  for  Ricards,  Buck  &  Blakemore,  and 
was  to  be  repaid  to  Latrobe  and  Dobbin  by  Ricards,  Buck  & 
Blakemore  upon  the  final  settlement  of  the  accounts  of  that 
firm."  "After  the  assignment  by  Ricards  to  Latrobe  and 
Dobbin  the  business  of  said  firm  w^as  never  carried  on  except 
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with  a  view  to  the  winding  up  the  same  as  soon  as  prac- 
ticable thereafter,  and  the  preservation  of  the  property  and 
the  interest  of  all  concerned." 

By  the  terms  of  the  partnership  agreement,  hereinbefore 
referred  to,  it  was  declared,  that  no  partner  shall  transfer  his 
interest  in  the  firm  or  its  property  without  the  written  con- 
sent of  the  otlier  partners.  As  before  shown ,  John  R.  Ricards, 
one  of  the  partners  without  the  consent  of  the  others,  by 
deed  dated  May  3,  1852,  made  an  assignment  of  his  interest 
in  the  firm  and  its  assets  to  Latrobe  and  Dobbin  trustees. 
This  assignment  operated  ipso  facto  a  dissolution  of  the  firm 
as  of  that  date.  This  assignment  would  have  effected  a  dis- 
solution independent  of  the  expressed  stipulation  in  the  arti- 
cles of  co-partnership.  Pars,  on  Part.  400  ;  1  Collyer's  Part. 
§102. 

After  the  dissolution  of  a  partnership  the  partners  become 
tenants  in  common  of  the  social  property,  and  the  right  of 
one  partner  to  dispose  of  the  interest  of  his  co-partners  in 
the  property  ceases,  except  so  far  as  is  necessary  to  dispose 
of  the  social  effects  and  pay  the  debts  of  the  firm,  and  his 
authority  to  bind  the  partnership  in  reference  to  any  new 
contract  is  absolutely  revoked,  and  he  can  only  act  in  set- 
ding  and  paying  the  debts  of  the  concern.  1  Collyer's 
Part,  §  107  and  notes.  And  it  seems  that  even  where  a 
partner  is,  upon  the  dissolution,  authorized  to  settle  up  the 
business  of  the  firm,  he  cannot  bind  the  firm  by  giving  a 

i      note  for  a  firm  debt,  nor  by  way  of  renewal,     Valkenburgh  v. 

,  Bradley,  14  Iowa  112 ;  Parker  v.  Cousbi^,  2  Gratt.  372.  '  The 
agreement  of  the  partners  that  one  ot  their  number  shall 

I  wind  up  the  business,  does  not  enlarge  his  powers  so  as  to 
enable  him  to  impose  any  new  liabilty  upon  the  the  firm. 
Myatt  v.  Belly  41  Ala.  232.  After  the  dissolution,  no  part- 
ner can  create  a  cause  of  action  against  the  other  partners, 
except  by  an  authority  conferred  on  him  for  that  puq^ose. 
Bell  v.  Morrison,  1  Pet.  360 ;  Yale  v.  Yale,  13  Conn.  185 ; 
Montague  Y,  Reakert,  6  Barb.  393;  Parker  v.  Mc  Comber,  18 

I     Pick.  505. 

j        In  Bell  v.  Morrison,  1  Pet.  351,  it  was  sought  to  take  the 

1     claim  out  of  the  statute  of  limitations  against  the  firm  upon 

I     the  acknowledgment  of  one  partner.     The  court  held  that  it 
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was  not  sufficient,  nor  admissible  for  that  purpose.  In  Lane 
v:  Tt/leVy  49  Me.  252,  it  was  held  that  one  partner,  after  the 
dissolution,  could  not  bind  the  others  by  an  express  promise 
made  to  one  who  knew  of  the  dissolution. 

It  was  after  the  dissolution  of  the  partnership  of  Ricards, 
Buck  &  Blakemore  that  the  arrangement  was  made  between 
Wm.  M.  Buck  and  George  W.  Dobbin  for  the  payment  of 
the  Iloffinan  debt.  The  most  that  can  be  claimed  for  the 
authority  of  Buck  to  make  any  agreement  is  that  he  was  the 
settling  partner  of  the  firm.  lie  was  the  trustee  of  the  other 
partners  in  charge  of  the  firm  property  for  the  purpose  of 
winding  up  the  concern  in  such  manner  and  with  such 
authority',  and  none  other,  as  the  law  conferred  upon  him ; 
because  no  special  authority  is  shown  or  claimed.  He  could 
not,  therefore,  in  his  situation  create  any  new  obligation  or 
impose  any  new  liability  upon  the  firm.  Xor  could  he  make 
any  arrangement  or  contract  for  the  firm  which  would  pre- 
vent the  other  partners  from  relying  upon  the  statute  of  limi- 
tations or  any  other  defense. 

With  his  authority,  thus  limited,  had  said  Buck  any  power 
to  bind  the  firm  by  the  alleged  agreement,  between  him  and 
Dobbin,  that  the  said  Dobbin  and  Latrobe,  upon  the  payment 
of  said  Iloftinan  debt,  should  be  substituted  to  the  rights  ot 
said  Hoifinan  ?  Dobbin  testifies  that  this  wjus  the  agreement 
at  the  time  he  undertook  the  payment,  but  Buck,  who  gives 
all  the  details  of  the  arrangement  between  Dobbin  and  him- 
self in  regard  to  this  debt,  and  does  so,  as  his  testimony 
shows,  certainly  without  any  hostility  to  the  claims  of  Latrobe 
and  Dobbin,  makes  no  mention  of  any  such  agreement.  And 
the  improbability, that  there  was  any  such  agreement,  is  nmch 
increased  by  the  facts  in  relation  to  the  payment  made  by 
Latrobe  and  Dobbin.  When  they  paid  Hofl[inan  they  took 
no  assignment  of  the  note  from  Iloftinan,  nor  was  there  any 
agreement  or  understanding  between  them  and  Iloftman, 
that  the  note  or  the  original  debt  was  to  survive  its  payment 
Instead  of  producing  the  note,  either  with  or  without  any 
assignment,  they  file  in  this  cause  as  the  basis  of  their  claim 
an  account  for  money  paid  by  them  for  the  use  of  the  said 
firm  of  Ricards,  Buck  &  Blakemore.  If  such  an  agreement 
had  been  actually  made,  the  best  evidence  of  it,  and  that 
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which  would  naturally  have  suggested  itself  to  the  parties, 
would  have  been  to  have  taken  an  assignment  of  the  note  and 
thus  kept  it  alive. 

These  facts  go  very  far  to  indicate,  that  this  agreement  for 
substitution  was  an  after-thought  brought  about,  perhaps, 
without  intentional  wrong  or  perversion  by  the  anxiety  of 
the  witness  and  the  exigency  of  the  occasion.  For  at  the 
time  this  alleged  agreement  was  made  it  was  confidently  ex- 
pected that  the  property  would  sell  for  eighty  thousand  dol- 
lars, or  near  that  sum,  and  produce  an  ample  sum  to  pay  off 
all  the  debts  and  reimburse  any  outlays  or  advances  which 
any  party  might  have  made.  It  was  not  then  deemed  neces- 
sary to  be  over-cautious  about  preserving  any  supposed  lien 
or  priority  for  money  advanced.  The  reasonable  conclusion 
therefore,  seems  to  be,  that  Dobbin  was  mistaken  when  he 
stated  that  an  agreement  for  substitution  to  the  rights  of 
Hoftman  was  made  between  him  and  Wm.  M.  Buck  at  the 
time  the  arrangement  was  made  for  the  payment  of  the  Hoff- 
man debt. 

But  conceding  that  such  an  agreement  had  been  attempted, 
under  the  authorities  above  cited  it  would  have  been  inoper- 
ative against  the  firm  or  any  of  its  members,  except  said 
Buck,  and  could  not  be  set  up  in  this  suit  so  us  to  affect  the 
partnership-property.  For  to  allow  it  to  affect  the  partner- 
ship-property would  be  in  effect  to  l)ind  the  other  partners 
by  taking  from  them  a  part  of  the  assets  which  they  would 
otherwise  receive.  It  does  not  appear  out  of  what  funds  the 
said  Latrobe  and  Dobbin,  trustees,  paid  said  debt,  and  as  it 
was  not  one  of  the  debts  secured  by  the  trust-deed  to  them, 
from  Ricards  &  Frisby,  they  had  no  right  to  i)ay  it  out  of  the 
trust-funds,  and  we  must,  therefore,  conclude  that  they  did 
not,  in  that  respect,  violate  their  trust,  but  that  they  paid  it 
out  of  their  own  private  funds.  They  were  under  no  legal 
obligation  to  pay  it,  and  having  paid  it,  they  necessarily  did 
80  voluntarily  and  as  strangers  to  the  transaction.  And 
having  thus  paid  it  at  the  request  of  one  of  the  partners,  in  a 
court  of  equity  they,  as  the  equitable  owners  thereof,  may 
enforce  its  payment.  Neeli/  v.  JoneSj  16  W.  Va.  625 ;  James 
V.  Stephens,  2  Pet.  &  H.  11 ;  Douglass  v.  Fagg,  8  Leigh  588. 
But  by  such  payment  they  cannot  certainly  be  in  any  better 
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situation  than  a  surety,  who  pays  off  the  debt  of  his  principal. 
And  it  is  well  settled,  that  where  a  surety  pays  a  debt  of  his 
principal,  which  is  evidenced  by  bond,  the  surety  is  not  sub- 
stituted to  the  rights  of  the  creditor  so  far  as  to  make  him  a 
bond-creditor.  The  payment  completely  discharges  and  de- 
stroys the  bond  and  leaves  the  surety  to  his  remedy  on  his 
account  for  money  paid  for  the  use  of  his  principal.  The 
only  contract  available  to  the  surety  after  such  discharge  of 
the  bond,  is  an  implied  promise  that  the  debtor  will  repay 
him  the  amount  so  paid  tor  his  use.  Powell  v.  White,  11 
Leigh  309;  Kendrick  v.  Forney,  22  Graft.  748;  Copis  v.  Mid- 
dleton,  4  Russ.  R.  277. 

Latrobeand  Dobbin  being,  then,  simple  contract-creditors 
of  the  firm  of  Ricards,  Buck  &  Blakemore  upon  an  implied 
promise,  that  the  firm  will  pay  them  the  amount  paid  by 
them  to  Hoffman  for  the  use  of  the  firm,  the  statute  of  limi- 
tations would  bar  tlie  said  claim  at  the  expiration  of  five 
years  from  the  date  of  such  payment.  But  in  order  that  the 
statute  of  limitations  may  be  made  available,  it  must  be 
pleaded  formally  at  law,  or  relied  on  in  some  form  in  the 
court  below  in  equity.  This  msiy  be  done  in  equity  by  de- 
murrer, plea,  answer  or  by  exceptions  to  the  report  of  a  com- 
missioner in  proper  cases.  It  remains,  then,  to  enquire 
whether  the  statute  was  in  this  ease  so  relied  on  in  the  court 
below  as  to  make  it  available  to  the  appellant  here. 

The  partnership  of  Ricards,  Buck  &  Blakemore  is  utterly 
insolvent,  the  assets  being  entirely  insufficient  to  pay  all  of 
its  debts  including  that  of  Latro])e  and  Dobbin.  Xone  of 
the  partners  have  answered  the  bill  and  John  R.  Ricards  is 
not  even  a  party  to  the  cause.  This  is  a  contest  among  the 
creditors  of  the  firm  and  a  creditor  of  part  of  the  individual 
members  of  the  firm.  In  Feamster  v.  Withrow,  9  W.  Va. 
296,  which  was  a  contest  over  the  estate  of  an  insolvent 
debtor,  the  cause  had  been  referred  to  a  commissioner  and 
the  debtor  failed  to  file  exceptions,  but  some  of  the  creditors 
excepted  to  the  debts  of  others  on  tlie  ground  that  the  debts 
so  excepted  to  were  payable  in  Confederate  money  and 
should  be  scaled.  It  was  objected  that  the  right  to  rely  on 
such  defense  was  personal  to  the  debtor  and  could  not  be 
made  by  a  creditor  of  the  debtor.    The  Court,  in  its  opinion, 
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held  that :  "In  all  cases  of  this  sort,  each  creditor  interested 
in  the  trust  subject,  and  who  is  a  party,  should  be  allowed  to 
appear  before  the  commissioner,  and  should  be  permitted, 
there,  if  he  chooses,  to  contest  the  claim  of  any  other  credi- 
tors'-—citing  1  Story's  Eq.  §  548;  Wilkins  v.  Gordon,  11 
Leigh  547 ;  Griffin  v.  Macaaley,  7  Gratt.  476 ;  9  W.  Va.  323. 
•In  Woodyard  v.  Polsky,  14  W.  Va.  211,  this  Court  held  * 
that :  "The  statute  of  limitations  may  be  relied  on  before  the 
commissioner,  even  where  it  has  not  been  pleaded  before  the 
court  prior  to  the  order  of  reference."  And  cilso :  "Where 
a  reference  is  made  to  a  commissioner  to  settle  the  accounts 
of  an  intestate,  the  creditors  may  appear  before  the  commis- 
sioner and  contest  the  claims  of  each  other."  And  they  may 
80  "contest  such  claims  on  the  ground  that  they  are  barred 
by  the  statute  of  limitations."  Wardmhaugh  v.  Reid,  20  W. 
Va,  588  ;  Crawford  v.  Carpei\  4  Id.  56,  71. 

Under  the  terms  of  the  statute  ot  limitations,  w^hich  de- 
clares that,  "no  suit  or  action  shall  be*brought"  afler  the  pre- 
scribed limit,  the  courts  at  first  held,  even  in  actions  at  law, 
that  it  was  to  be  taken  as  an  absolute  bar,  and  operated  bj^ 
its  own  force,  a^utwitkoid  being  pleaded.  But  it  was  afterwards 
determined  that,  although  the  action  might  appear  from  the 
declaration  to  have  been  brought  after  the  prescribed  limit, 
still  as  the  plaintiff  might  be  within  some  of  the  various  ex- 
ceptions mentioned  in  the  statute,  this  doctrine  was  incorrect; 
and  the  rule  was  established  that,  in  all  actions  at  law,  where  the 
defendant  wished  to  rely  on  the  bar  of  the  statute  he  must 
plead  it.  In  a  court  of  equity,  however,  it  is  different.  In 
that  court  it  is  well  settled,  that  if  it  appear  on  the  face  of 
the  bill  that  the. suit  is  barred  by  the  statute,  a  demurrer  will 
lie  to  it.  Because  if  the  plaintiffs  case  is  within  any  of  the 
exceptions  of  the  statute  the  fact  must  be  stated  in  the 
bill— Ang.  on  Lim.  §  294;  Story's  Eq.  PI.  §§  878,  389,  390; 
Kane  \.  Bloodgood,  7  Johns.  Ch.  90. 

Without  intending  to  decide  whether  or  not  in  all  cases 
one  creditor  may  avail  himself  of  the  bar  of  the  statute  of 
limitations  against  the  claim  of  another  creditor,  I  am  of 
opinion,  upon  both  reason  and  authority,  that  in  suits  brought 
for  the  liquidation  and  settlement  of  insolvent  partnerships 
when  the  ftind  is  insufficient  to  pay  all  the  debts  and  the 
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contest  is  wholly  between  the  creditors  of  such  partne 
and  the  partners  do  not  appear  in  the  cause  in  any  ms 
one  creditor  should  be  permitted  to  avail  himself  of  tl 
of  the  statute  of  limitations  against  the  claims  of  other 
itors  in  such  suit  in  a  court  of  equity  in  any  manner  all 
by  the  practice  in  such  courts  whether  it  be  by  plea,  an 
demurrer  or  exceptions  to  a  commissioner's  report  ma 
the  cause.  In  such  cases  the  fund  is  the  matter  in  c( 
versy,  and  is  generally  in  the  hands  of  the  court  or  th 
viving  or  settling  partners  who  hold  it  as  trustees  fo 
benefit  of  creditors.  The  reasons  which  permit  the  cre< 
of  the  estate  of  a  decedent  to  rely  on  the  statute  of  li 
tions,  or  in  any  other  legal  mode  to  contest  the  claims  ol 
other,  it  seems  to  me,  apply  with  equal  force  to  cases  o 
character.  I,  therefore,  think  and  hold  that  the  app( 
here  has  the  equitable  right  to  rely  on  the  statute  againi 
claims  ot  the  appellees,  Latrobe  and  Dobbin,  to  the  san 
tent  and  with  equal  effect  as  if  it  had  been  relied  on  h 
members  of  the  partnership. 

The  Hoffman  debt  was  paid  off  by  Latrobe  and  D( 
probably  in  1852  or  1853,  certainly  not  later  than 
because,  Wm.  M.  Buck  says,  in  his  deposition,  tha 
arrangement  to  pay  off  this  debt  was  made  by  him  with 
bin  about  the  close  of  the  spring's  season  of  1852  or  1851 
that  it  was  made  because  this  debt  as  well  as  other  debts 
being  pressed  for  payment.  It  is  not  presumable,  ther 
that  the  payment  was  delayed  beyond  the  year  1853  or 
And,  moreover,  the  account  filed  by  said  Latrobe  and 
bin,  heretofore  copied  in  this  opinion,  shows  that  the  in 
is  charged  on  four  thousand  six  hundred  and  fifty-sever 
lars  and  forty-four  cents,  part  of  said  debt,  from  Janua 
1852,  and  on  one  thousand  five  hundred  and  thirty-nin 
lars  and  eighty-nine  cents,  the  residue  thereof,  from  ^ 
1,  1852;  and  Dobbin,  in  his  deposition,  says:  "As  stal 
said  account,  the  said  payment  was  made  in  two  items, 
dates  from  which  the  same  respectively  bear  interes 
stated  in  said  account."  The  decided  inference  fron 
statement  is  that  said  debt  was  paid  off  by  Latrobe  and 
bin  in  1852.  But  even  conceding  it  was  not  paid  until 
it  was  barred  before  the  institution  of  the  suit  in  the  c 
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court  of  Warren  county.  That  suit  was  instituted,  as  we 
have  seen,  on  the  29th  day  of  December,  1860,  which  was 
more  than  five  years,  the  statutory  bar,  after  the  date  of  the 
payment.  The  appellant  regularly  excepted  to  said  claim 
upon  the  ground  bhat  it  was  barred  by  time.  My  conclusion, 
therefore,  is  that  the  said  account  of  Latrobe  and  Dobbin  for 
money  paid  in  discharge  of  the  saidHoftraan  debt  was  barred 
by  the  statute  ot  limitations  before  the  institution  of  this  or 
the  Warren  suit  and  cannot  interfere  with  the  right  of  the 
appellant,  Conrad,  to  subject  so  much  of  the  fund  produced 
by  the  sale  of  the  partnership  property  of  Ricards,  Buck  & 
Blakemore  as  his  attachment  debts  are  entitled  to  in  the 
division  of  said  fund,  after  the  payment  of  subsisting  partner- 
ship debts  against  it. 

In  regard  to  the  claim  of  Latrobe  and  Dobbin  of  three 
thousand  four  hundred  and  ninety-three  dollars  and  twenty- 
three  cents  for  premiums  paid  by  them  for  the  insurance  of 
the  hotel  and  furniture  belonging  to  the  partnership  of 
Ricards,  Buck  &  Blakemore  I  am  clearly  ot  opinion,  that 
it,  with  the  accrued  interest  thereon  from  the  time  it  was 
paid,  is  a  subsisting  claim.  This  is  a  claim  incurred  for  the 
preservation  of  the  property  and  would  have  been  allowed  to 
Wm.  M.  Buck  as  tlie  managing  partner  of  the  firm,  if  he 
had  paid  it,  in  the  settlement  ol  his  accounts  with  the  firm 
and  could  not  have  been  affected  by  the  statute  of  limitations 
Until  after  such  settlement  was  had.  It  would  have  been 
credited  to  him  as  a  part  of  the  legitimate  expenses  incurred 
in  the  management  of  the  property  for  the  interest  of  the  firm 
and  all  parties  interested  therein.  And  he,  having  the 
authority  to  incur  this  outlay,  it  follows  necessarily  that  he 
had  the  authority  to  bind  the  property  of  the  firm  by  any 
proper  agreement  made  by  him  with  Latrobe  and  Dobbin 
for  the  payment  of  said  premiums.  Brown  v.  Higginbotham^ 
6  Leigh  683.  But  as  this  is  a  part  of  the  expense-account 
incurred  in  the  management  of  the  trust-property,  it  should 
be  paid  like  other  expenses  of  the  settling  or  managing  part- 
ner properly  incurred,  out  of  the  fxmd  as  a  preferred  claim. 

I  am,  therefore,  of  opinion  that  the  circuit  court,  by  its 
decree  of  September  10,  1880,  erred  in  so  far  as  it  overruled 
the  exceptions  of  the  plaintiflF,  Conrad,  to  the  report  of  the 
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commissioner  objecting  to  the  allowance  ot  the  claim  of  six 
thousand  one  hundred  and  ninety-seven  dollars  and  thirty- 
one  cents  in  favor  of  Latrobe  and  Dobbin,  trustees,  known  as 
the  Hoffman  debt.  Instead  of  overruling  said  part  of  said 
exceptions  the  said  court  should  have  sustained  the  same  to 
the  extent  of  disallowing  as  against  the  plaintiff  any  part  of 
said  six  thousand  one  hundred  and  ninety-seven  dollars  and 
thirty- one  cents  and  its  4nterest,  and  that  it  should  have 
decreed  the  fund  arising  from  the  sale  of  the  partnership 
property  of  Ricards,  Buck  &  Blakemore  in  the  order  and 
priorities  following: 

First — To  the  payment  of  the  costs  and  expenses  of  this 
suit  including  all  proper  commission  for  the  care  of  the  ftmd, 
loaning  and  collecting  the  same; 

Second,— ^\\e  claim  of  Latrobe  and  Dobbin  for  three  thou- 
sand four  hundred  and  ninety-three  dollars  and  twenty-three 
cents  with  interest  thereon  from  the  date  or  dates  at  which 
the  same  was  expended  by  them  for  the  insurance  of  the  firm 
property ; 

Third, — The  claim  of  John  Ward  for  two  thousand  four 
hundred  and  eighty  dollars  and  ninety-three  cents  with  the 
proper  interest  thereon  till  .paid ; 

Fourth. — The  three  hundred  and  ninety-six  dollars  and 
thirty-six  cents  with  the  pro])er  interest  thereon  ascertained 
to  be  due  from  the  firm  to  Wm.  M.  Buck  one  of  the  partners 
thereof;  and 

Fifth. — The  residue  to  be  distributed  ratably  among  the 
partners  of  the  said  firm  according  and  in  proportion  to  their 
respective  interests  in  the  said  partnership  and  paid  to  them 
respectively  or  to  the  assignees  of  such  as  have  assigned  or 
transferred  their  interests  therein,  or  any  part  thereof. 

But  no  part  of  the  said  three  hundred  and  ninety-six  dol- 
lars and  thirty-six  cents,  nor  any  part  of  the  distributive 
shares  of  said  Wm.  M.  Buck,  John  N.  Buck,  M.  B.  Buck 
and  James  R.  Richards  or  any  of  them  whose  interests  have 
been  attached  by  the  plaintifl:',  Conrad,  in  this  cause,  should 
be  paid  to  them,  until  a  sum  suflicient  to  satisfy  the  two 
debts  of  the  said  plaintiff  in  his  bill  mentioned,  should  have 
been  deducted  therefrom,  and  said  sums  to  the  extent  of  the 
plaintiff's  said  debts,  if  sufficient,  should  have  been  ordered 
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aid  to  hira,  and  if  not  sufficient,  so  much  thereof 
t  be  should  be  ordered  to  be  paid  to  him  on  his  said 

therefore,  considered,  that  for  the  errors  aforesaid  the 
3ree  must  be  reversed  with  costs  to  the  appellant 
:he  appellees,  J.  H.  B.  Latrobe  and  George  W.  Dobbin, 
;  and  this  cause  is  remanded  to  the  circuit  court  of 
lire  county  to  be  there  proceeded  in  according  to  the 
es  and  directions  set  forth  in  this  opinion  and  further 
ig  to  the  rules  and  practice  in  courts  of  equity. 

3ther  Judges  Concurred. 

BE  Reversed.     Cause  Remanded. 


WHEELING. 

Hoffman  et  al,  v.  Ryan  et  al. 

Submitted  June  12,  1882— Decided  April  7,  18^3. 

(*WooD8,  Judge,  Absent.) 

whole  transaction  between  the  grantor  and  tlie  grantee 
i  deed  absolute  on  its  face  shows,  that  after  the  execution  of 
ii  deed,  a  debt  still  remained  due  from  the  grantor  to  the 
Qtee,  such  transaction  will  be  regarded  as  a  mortgage,  it  mat- 
not  in  what  fonn  the  papers  are  drawn,     (p.  429.) 

^h  the  dee<l  be  absolute  on  its  face,  and  a  contract  is  made  at 
same  time  in  writing  between  the  grantor  and  the  grantee, 
»reby  the  grantee  is  authorized  to  sell  the  land  or  a  part  of  it 
i  specified  time,  and  to  pay  baclj  the  consideration  for  the 
d,  yet  in  the  absence  of  parol  proof  to  the  contrary  such 
i  will  be  regarded  as  a  mortgage,    (p.  429.) 

ict,  that  possession  remains  witli  the  grantor,  will  have  great 
ght  in  favor  of  holding  the  transaction  to  be  a  mortgage, 
3n  the  question  is,  whether  it  be  a  conditional  sale  or  a 
rtgage.     (p.  430.) 

owner  of  a  tract  of  land  executes  a  deed  of  trust,  conveying 
land  to  a  trustee  to  secure  certain  debts,  and  afterwards  a 
i^ment  is  rendered  against  him,  which  is  duly  docketed,  and 

ibiritted  before  Judge  W.  took  his  seat  on  the  bench. 
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he  then  makes  a  contract  with  a  third  party  to  advance  for  him 
the  amount  secured  by  the  deed  of  trust,  and  to  secure  such 
advance  mortgages  this  land  to  the  person  advancing  the  money 
for  him,  and  such  mortgagee  pays  off  the  debts  secured  by  the 
deed  of  trust,  it  would  be  a  complete  satisfaction  of  these  debts 
both  in  law  and  equity  ;  the  deed  of  trust  becomes  wholly  in- 
operative, and  the  mortgagee  can  not  be  subrogated  to  the  rights 
of  the  cestui  que  tr^ust  and  have  the  deed  of  trust  kept  alive  for 
his  l)eneftt,  thus  securing  priority  over  the  judgment-debtor. 
(p.  434.) 

5.  A  decree  between  co-defendants,  can  only  be  based  upon  the  plead- 
ings and  proofs  between  the  complainants  and  defendant» ;  and 
no  decree  can  be  made  between  co-defendants,  founded  upon 
matteiVnot  stated  in  the  bill,  nor  in  litigation  between  the  com- 
plainants and  defendants,  or  some  of  them.    (p.  437.) 

Ap]>eal  from  and  supersedeas  to  a  decree  of  the  circuit 
court  of  the  county  of  Monongalia,  rendered  on  the  14th  day 
ot  July,  1879,  in  a  suit  in  chancery  in  said  conrt  then  pend- 
ing, wherein  John  X.  Iloftman  and  John  W.  Carrace  were 
plaintiffs  and  Benjamin  Kyan,  John  W.  Oorrothers  and 
others  w^ere  defendants,  allowed  ui)on  the  petition  of  said 
Carrace  and  Ryan. 

Hon.  A.  B.  Fleming,  judge  of  the  second  judicial  circuit, 
rendered  the  decree  appealed  from. 

Green,  Judge,  furnishes  the  following  statement  of  the  case : 

John  II.  IToffrnan  and  John  W.  Carrace,  in  April  1876, 
instituted  a  suit  in  the  circuit  court  of  Monongalia  county 
against  Benjamin  Ryan  and  John  W.  Corrothers,  to  whom 
Benjamin  Ryan  and  wife  had  conveyed  his  real  estate,  all  of 
which  lay  in  said  county,  to  subject  said  land  to  the  payment 
of  two  several  judgments,  in  favor  of  the  plaintiffs  severally, 
which  had  been  docketed  prior  to  said  conveyance  of  said 
land  to  John  W.  Corrothers.  The  bill  made  as  parties  de- 
fendant the  plaintiffs  in  four  other  judgments,  which  had  been 
obtained  against  said  Ryan,  and  duly  docketed,  before  said 
conveyance  to  John  W.  Corrothers,  as  well  as  two  others,  who 
were  the  securities  of  said  Ryan  in  the  debt  evidenced  by 
one  of  said  judgments,  and  who  had  paid  oft  the  same. 
It  also  made  defendant  Jesse  F.  Fitch,  to  whom  as  trustee 
said  Ryan  and  wife  had  conveyed  by  deed,  duly  recorded, 
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id,  prior  to  the  rendition*  of  any  of  said  judgments  to 
r  notes  of  one  thousand  dollars -each,  payable  respect- 
i  one,  two,  three  and  four  years  from  April  3,  1874, 
terest  from  that  date,  and  the  proceeds  of  which  notes 
be  distributed  among  his  creditors.  Said  deed  of 
id  notes  to  Fitch  were  executed  by  said  Ryan,  who 
)n  declared  a  bankrupt  by  the  district  court  of  the 
States,  at  the  suit  of  John  W.  Corrothers  and  others, 
real  questions  in  controversy  in  this  cause  were, 
r  the  conveyance  made  by  Ryan  and  wife  to  Cor- 
,  named  in  the  bill,  was  an  absolute  sale  and  convey- 
5  on  its  face  it  professed  to  be,  a  conditional  sale  with 
to  re-purchase  within  three  years,  or  a  mortgage  to 
Qoneys  advanced  for  the  use  of  Ryan  by  Corrothers, 
0  an  old  debt  of  five  hundred  and  thirty-seven  dollars 
ty  cents  due  to  Corrothers  from  Ryan,  prior  to  his 
ge  as  a  bankrupt ;  and  whether  Corrothers  having  paid 
creditors  of  Ryan,  who  had  been  secured  by  the  deed 
;  to  Fitch,  trustee,  w^as  under  the  circumstances  of  the 
titled  to  be  subrogated  to  their  former  rights  and  to  be 
titled  to  the  benefit  of  the  deed  of  trust  executed  to  Fitch, 
.  If  he  was,  as  the  court  below  decided,  entitled  to 
J  subrogated,  his  debt  would  have  priority  over  all  the 
mts  named  in  the  bill,  including  the  plaintiffs'  two 
mts.  If  he  was  not,  and  the  deed  to  him  is  to  be  re- 
as  a  mortgage,  then  all  the  judgments  named  in  the 
uld  have  priority  over  his  debt,  which  in  this  view  of 
e  became  only  a  lien  from  the  time  the  deed  or  mort- 
)  him  w^as  executed. 

facts  disclosed  by  the  record  bearing  on  these  contro- 
questions  are  as  follows :  John  W.  Corrothers,  who 
iebt  against  Benjamin  Ryan,  with  other  creditors  insti- 
proceedings  against  him  in  the  district  court  of  the 
States  to  have  him  declared  a  bankrupt,  and  to  dis- 
the  proceeds  of  his  property  among  them.  His  debts 
ted  to  some  thirty  thousand  dollars  and  his  assets  to 
four  thousand  dollars;  and  after  the  payment  of  all 
:  gave  on  the  final  distribution  about  fifteen  per  cent, 
iebt  to  each  creditor.  Pending  the  suit,  Ryan  pro- 
bo  all  his  creditors  a  compromise,  whereby  all  his  prop- 
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erty  real  and  personal  was  to  be  sold  and  conveyed  to 
on  his  agreeing  to  pay  therefor  four  thousand  dollars 
interest  from  April  3,  1874.  One  thousand  dollars  witl 
interest  thereon,  being  payable  each  year  from  that  dal 
four  successive  years.  All  of  his  creditors  agreed  to  this 
posal  except  Corrothers,  who  according  to  his  testimoi 
this  cause  refused  to  agree  to  it,  unless  Ryan  would  giv( 
bond  with  good  security  for  two  hundred  dollars  as  a 
sideration  for  his  agreeing  to  this  compromise.  Accoi 
to  Ryan's  testimony  Corrothers  agreed,  that  if  this  two 
dred  dollar  bond  with  security  was  given,  he  would 
it  in  satisfaction  of  the  debt  and  sign  his  name  to  the 
posed  compromise. 

The  bond  was  given,  and  the  compromise  proposec 
signed  by  all  the  creditors,  including  Corrothers,  anc 
proved  by  the  court,  and  a  deed  executed  by  the  assign 
bankruptcy,  conveying  to  Benj.  Ryan  all  his  real  prop 
being  three  parcels  of  land  in  said  county  containing  tog< 
about  two  hundred  and  seventy  acres,  and  a  deed  of 
was  executed  by  said  Ryan  and  wife  to  the  assignee,  Jeg 
Fitch,  as  trustee,  conveying  all  of  said  land  in  trust  to  8< 
the  purchase-money,  the  said  four  notes  of  one  thousani 
lars  each,  with  interest  from  April  3,  1874,  payable  in 
two,  three  and  four  years  respectively.  This  deed  of 
was  dated  September  13,  1875,  and  was  duly  recorded 
tember  27,  1875. 

After  this  compromise  had  been  made,  Ryan  propos 
his  creditors  to  pay  them  on  April  1,  1876,  ten  per  cei 
their  debts  in  full  of  their  demands  under  this  deed  of  i 
and  he  drew  up  a  paper  to  that  effect,  dated  March  3, 
which  was  signed  by  eighteen  of  his  creditors,  whereby 
agreed  to  this  proposition,  and  further  agreed  to  give  t 
bearer  of  that  paper  a  proper  voucher  to  the  trustee,  I 
when  they  were  paid  by  the  bearer  of  this  paper  this  tei 
cent,  on  their  respective  claims.  Some  four  others  o 
creditors  subsequently  agreed  to  this  arrangement, 
whole  amount  of  the  claim  of  these  twenty-two  creditors 
eight  thousand  four  hundred  and  forty-six  dollars  and  ni 
five  cents.  There  were  however  five  of  his  creditors, 
would  not  make  this  arrangement;  their  claims  amount 
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ousand  eight  hundred  and  tvCenty-four  dollars  and 
dght  cents,  and  they  afterwards  took  for  their  claims 
inafter  stated  six  hundred  and  eighty-one  dollars  and 
-five  cents  or  about  eleven  and  three  fourths  per  cent. 
3ney,  with  which  Ryan  expected  to  purchase  up  these 
at  ten  per  cent.,  and  thus  make  about  fifty  per  cent, 
his  creditors  on  the  amount  advanced,  as  the  trustee, 
would  pay  about  fifteen  per  cent,  on  these  claims,  he 
id  to  raise  from  Dille  &  Johnson.  They  were  to  get  a 
ance  of  the  land  from  Ryan  and  wife;  Ryan  drew  the 
)  them  and  signed  it  himself,  but  his  wife  never  signed 

it  never  was  delivered ;  thus  the  arrangement  was 

up. 

r  Ryan  had  been  discharged  as  a  bankrupt,  he  incurred 
\  debts,  for  which  judgments  were  had  against  him, 
were  all  regularly  docketed.  There  w^ere  seven  ot 
udgments;  the  first  of  which  was  rendered  on  April 
rS,  and  the  last  on  March  11,  1876,  and  with  interest 
September  18,  1878,  they  amounted  in  the  aggregate  to 
bundred  and  five  dollars  and  fifty-three  cents.  They 
judgments  named  in  the  bill  in  this  cause.  Nothing 
-er  paid  on  them  by  Ryan.  Dille  &  Johnson  were 
of  the  existence  of  these  judgments  and  expected,  if 
rrangements  with  Ryan  had  been  completed,  to  have 
lem  off. 

1  states,  that  his  arrangement  with  Dille  &  Johnson 
aat  they  would  pay  off  the  trust-debt  to  Fitch,  the 
,  all  these  judgment-liens  on  this  land,  and  give  to  him 
tour  hundred  dollars  on  Ryan's  giving  to  them  the 
rty  which  he  had  made  with  certain  of  his  creditors 

ten  per  cent,  on  their  claims;  and  Ryan  and  wife 
)  execute  to  Dille  &  Johnson  a  deed  for  the  land.  But 
bers  had  in  his  possession  this  agreement  with  the  credi- 
take  ten  per  cent,  on  their  claims,  and  he  refused  to 
up.  Ryan  says,  that  Corrothers  told  him  the  farm 
)rth  more  than  Dille  &  Johnson  were  proposing  to  pay 
and  said  he  would  loan  him  Ryan,  the  money  to  pay 
he  amount  due  on  April  3,  1876,  or  that  he  would  pay 
ney  to  Fitch  for  Ryan  on  his  making  him  safe.   Ryan 

states  that  he  told  him  he  would  like  to  have  about 
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three  years  to  sell  the  place,  if  he  and  Co; 
agreement.  He  asked  how  Ryan  could  sec 
gested,  that  Fitch  should  transfer  to  him  th 
given  for  the  purchase-money,  when  Cor 
off.  He  Ryan,  told  him,  that  Fitch  could 
notes  to  him,  and  that  Fitch  said,  that  he  1 
to  pay  off  the  notes,  or  some  one  for  him, 
no  one  could  hold  this  lien.  He  Corrothe 
Ryan  would  have  to  make  to  him  a  deec 
secure  the  money  he  was  to  advance,  and  t 
him  three  years  to  sell  it  for  the  amount,  v 
the  land  and  would  also  give  Ryan  an  instr 
of  the  same  date  as  the  deed  to  show,  that " 
three  years  in  which  to  sell  the  land,  and  tl 
all  he  could  make  within  the  three  years,  o^ 
purchase-money.  He  says,  that  Corrotl 
these  judgments  and  was  to  have  his  old  d( 
then  amounting  to  five  hundred  and  thirty 
fifty  cents,  and  the  balance  was  to  be  his  I 
says  he  was  also  to  furnish  him  three  hi 
which  one  hundred  dollars  was  to  pay  tax 
dred  dollars  was  to  give  him  Ryan,  a  start. 
The  deed,  which  in  carrying  out  this 
made  by  Ryan  and  wife  to  Corrothers,  wai 
deed,  which  Rvan  had  drawn  to  be  deliverer 
son,  a  tew  days  before.  This  deed  to  Cor 
March  20,  1876;  the  consideration  name 
unpaid  balance  on  the  purchase-money  n 
had  executed  to  Fitch,  trustee.  All  the  lar 
said  to  contain  two  hundred  and  eighty-fiv< 
six  and  one  fourth  acreti,  which  had  been  f 
ley ;  and  Ryan  bound  himself  to  deliver  ] 
land  on  April  1,  1876.  Ryan  says,  that  w 
Hull  was  copying  this  deed  to  Dille  &  t 
told  Corrothers  he  thought  the  deed  ough 
money  he  was  to  pay.  It  ought  to  show  t 
these  judgment  notes  against  Ryan,  and  t 
money,  this  three  hundred  dollars,  w^hich  ] 
have ;  that  if  it  did  not,  Ryan  said  some  la 
would  be  a  fraud  on  its  face.     Corrothers  i: 
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have  it  changed ;  and  Corrothers  then  drew  up  a  paper,  after 
reading  which  to  him  Ryan,  he  said,  that  he  Ryan,  was  not 
paying  any  rent ;  that  he  was  to  pay  him  Corrothers,  eight 
per  cent,  per  annum  on  the  money.  Corrothers  then  said, 
that  it  amounted  to  the  same  thing,  only  he  called  it  rent  in 
place  of  interest.  Ryan  says  he  told  him  he  did  not  think  it 
right  that  the  taxes  should  be  put  in  the  agreement — and  he 
says  he  wanted  him  .to  put  the  three  hundred  dollars  which 
was  to  be  paid  to  him  Ryan,  in  the  agreement.  He  said  it 
would  not  do  to  put  it  there,  if  he  did  they  would  make 
him  pay  it  over;  but  he  would  give  him  two  hundred  dol- 
lars, and  would  lift  the  tax  receipts  against  the  land,  and 
hand  them  to  him,  Ryan.  This  written  agreement  was  as 
follows : 

"Whereas,  the  said  Ryan  has  this  day  sold  to  the  said  Cor- 
rothers two  hundred  and  seventy-nine  acres  of  land  for  the 
sum  of  three  thousand  and  thirty-nine  dollars,  and  the  said 
Corrothers  doth  agree,  for  the  said  Ryan,  to  sell  the  said 
land,  and  to  have  all  he  can  make  over  and  above  the  pur- 
chase-money, within  three  years  from  this  date,  and  to 
reserve  the  homestead,  or  any  part  thereof,  when  enough  of 
the  rest  is  sold  to  satisfy  the  said  claim.  The  said  Ryan  does 
agree  to  rent  the  land  for  two  hundred  and  forty-two  dollars 
from  the  said  Corrothers,  cash,  to  be  paid  on  the  1st  of  April, 
1877,  and  all  taxes,  and  for  two  years  after  lor  the  same 
amount  and  conditions. 

"And  it  is  ftirther  agreed  that  if  the  said  rent  is  not  paid  or 
to  even  become  due,  then  this  article  is  null  and  void  and  of 
no  effect. 

"And  it  is  further  agreed  that  the  said  Ryan  has  turned  over 
a  certain  article  or  contract  between  some  of  his  creditors 
and  the  bearer,  for  which  the  bearer  has  agreed  to  pay  ten 
per  cent,  for  said  claims ;  and  the  said  Corrothers  doth  agree 
to  give  to  the  said  Ryan  all  above  the  ten  per  cent,  after  the 
said  Corrothers  has  received  his  ten  per  cent,  and  five  hun- 
dred and  thirty-seven  dollars  and  fifty  cents,  after  deducting 
the  per  cent,  out  of  said  five  hundred  and  thirty-seven  dol- 
lars and  fifty  cents,  and  if  the  last  does  not  pay  the  five 
hundred  and  thirty-seven  dollars  and  fifty  cents,  it  is  to 
come  out  of  the  price  of  the  land;  and  the  said  Corrothers 
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does  agree  to  buy  all  of  the  claims  he  can  get  at  te 
cent. 

"John  W.  Corrothe 
"Benjamin   Ryan." 

The  father  of  the  young  man,  who  copied  the  deed  tc 
rothers,  also  testifies,  but  his  testimony  is  very  vague, 
was  present  when  the  papers  were  executed.  He  says 
Ryan  wanted  something  inserted  in  the  agreement  or  i 
deed,  that  was  not  in  them,  and  Corrothers  said,  that  i 
amount  received  by  Ryan  was  inserted  it  may  have 
one,  two,  three,  four  or  five  hundred  dollars,  which  l 
not  remember,  he  Corrothers  would  have  to  pay  it 
again;  and  that  it  was  not  inserted,  but  Corrothers  agn 
pay  him.  His  recollection  on  the  subject,  was  in  oth 
spects,  so  vague,  as  to  throw  no  real  light  on  the  tn 
tion.  Corrothers,  in  his  deposition,  gives  no  details  o 
circumstances  attending  the  execution  of  this  agreem( 
March  20,  1876,  and  of  the  deed  of  that  date ;  he  si 
says,  that  this  paper  contains  the  whole  of  the  contra< 
tween  him  and  Ryan. 

In  carrying  put  his  contract  Corrothers  paid  to  the 
teen  creditors,  who  had  agreed  with  Ryan  to  take  tei 
cent,  on  their  claims,  as  also  to  four  others,  who  subsequ 
agreed  to  do  so,  eight  hundred  and  fifty-five  dollars 
when  he  settled  afterwards  with  Fitch  and  made  him 
ments  on  the  notes,  which  Ryan  had  given  him  for  the 
chase  of  this  land,  he  received  fi*om  Fitch,  on  accou 
these  claims,  about  fifty  per  cent,  more  than  he  had  pa 
about  one  thousand  two  hundred  and  eighty-two  dollan 
also  bought  up  five  other  claims  against  Ryan,  and  se* 
by  this  deed  of  trust  for  six  hundred  and  eighty-one  d 
and  twenty-five  cents,  and  he  got  from  Fitch,  the  trust 
the  dividend  further  about  eight  hundred  and  seventy- 
dollars  and  sixty-five  cents,  or  about  one  hundred  and  ni 
two  dollars  and  forty  cents  in  excess  of  what  he  had  pa 
these  five  claims.  The  excess  on  the  others  being  some 
hundred  and  twenty-five  dollars,  making  on  all  the  c 
purchased  ot  the  creditors  of  Ryan,  a  profit  of  about  six 
dred  and  twenty  dollars. 

Corrothers  paid  to  Fitch  the  full  amount,  which  rem 
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)m  Ryan  to  him  under  the  deed  of  trust  of  September 
rS.  The  first  of  his  payments  was  made  April  1, 1876, 
18  eight  hundred  and  eighty-two  dollars  and  sixty-four 
the  second  payment  was  April  2,  1877,  and  was 
ausand  one  hundred  and  eighty  dollars ;  and  the  third 
it  payment  was  of  one  thousand  two  hundred  and  forty 
,  and  this  was  in  full  of  the  entire  balance  due  by 
:o  Fitch,  trustee,  secured  by  this  deed  of  trust.  The 
s  given  by  Fitch,  trustee,  for  these  several  sums  were 
as  "received  of  Benjamin  Ryan  by  the  hands  of  John 
Trothers,"  and  they  were  stated  to  have  been  received 
ments  on  the  face  of  these  receipts, 
notes  of  Ryan  to  Fitch  were  not  transferred,  assigned 
vered  by  Fit^^h  to  Corrothers,  he  stating  in  his  deposi- 
lat  he  did  not  think  he  had  any  authority  to  transfer  or 
these  notes  of  Ryan's.  He  told  Corrothers  so,  and, 
J  Fitch  doubted  whether  he  Corrothers  could  have  the 
ot  any  lien  by  paying  the  money,  and  he  had  better 
it  before  he  paid  the  money.  When  the  laat  note  was 
3thing  was  said  on  the  subject;  when  the  other  pay- 
were  made  he  told  Corrothers,  that  he  was  not  author- 
receive  money  from  aoybody  but  Ryan,  and  he  would 
jceipt  to  him  as  coming  from  Ryan,  but  would  show 
receipt,  that  the  money  came  through  Corrothers' 
and  in  this  way  they  were  all  drawn, 
m  Carrothers  made  the  first  payment  for  Ryan,  he 
did  not  know  of  any  purchase  which  Corrothers  had 
of  Ryan,  he  heard  of  it  afterwards,  and  was  shown 
igreement  by  Corrothers.  Corrothers  said,  w^hen  he 
le  receipts  as  he  did,  that  he  was  willing  to  risk  the 
tits  as  they  were  made.  Another  witness,  Mackey, 
lat  a  short  time  previous  to  the  agreement  between 
hers  and  Ryan,  he  spoke  to  Corrothers  about  these 
jnts,  which  had  been  obtained  against  Ryan,  and  asked 
he  did  not  think  he  would  have  them  to  pay  if  he 
;  the  farm,  and  he  answered  by  saying,  that  he  expected 
lid. 

is  all  the  evidence  bearing  on  the  question,  as  to  the 
iiaracter  of  this  transaction  of  March  20, 1876,  between 
bers  and  Ryan.   In  carrying  out  this  agreement,  Ryan 
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made  a  verbal  contract  with  one  Wm.  Lyons,  i 
land  tor  four  thousand  one  hundred  dollars,  i 
on  time.  But  it  was  never  consummated,  b 
culties  about  the  terms  interposed  by  Corroth 
within  a  few  months  after  the  agreement  of  M 
was  made.  Lyons  was  able  to  pay  for  this  fan 
agreed  to  pay.  About  the  same  time,  Ryan  \\ 
a  sale  of  this  land  to  one  Brown,  for  four  th( 
of  which  one  thousand  dollars  was  to  be  pai 
was  broken  off  because  Corrothers  would  not 
to  Brown,  but  he  said,  that  if  he  was  paid 
would  destroy  the  deed  which  Ryan  had  mad 
him  make  the  deed  to  Brown.  About  nine 
this  contract  between  Ryan  and  Corrothers,  R; 
McClure  twelve  acres,  a  part  of  the  tract  incl 
part  and  the  dwelling-house  tor  two  thousand 
dollars,  and  an  agreement  for  the  sale  was  acti 
these  parties,  McClure  and  Ryan,  dated  Decer 
but  this  sale  was  also  broken  off  by  Corroth 
sign  the  deed,  and  it  was  by  the  mutual 
McClure  and  Ryan  canceled  about  a  month  a 
I  deem  it  unnecessary  to  state  the  details  ot 
of  Ryan  to  sell  this  land,  or  the  manner  in  w: 
broken  off.  Dent,  commissioner,  under  an 
court  in  this  cause,  made  a  report  of  the  liei 
in  which  he  placed  Corrothers'  lien  as  the  fir 
judgments  against  Ryan  in  the  order,  in  w\ 
obtained,  as  subsequent  liens.  A  consent  d 
dered  on  the  30th  of  March,  1877,  in  accord 
view,  whereby  a  sale  was  ordered  of  this  Ian 
liens;  and  a  sale  of  it  was  made,  but  the  court 
affidavits  showing  that  this  decree  had  never  1 
to  by  some  of  the  parties,  set  aside  this  consc 
being  afterwards  satisfied  by  the  decision  of 
Marion  v.  Fahe;/,  11  W.  Va.  482,  that  it  had 
authority  to  set  aside  this  decree  of  March  3,  1 
consent  it,  by  consent  annulled  this  order,  an 
sent,  set  aside  the  decree  of  March  3,  1877, 
sale  made  under  it.  A  motion  was  made  t 
ceiver,  to  take  possession  of  this  land,  on  th 
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Ryan,  in  whose  possession  it  then  was,  was  committing  waste. 
Twelve  affidavits  were  taken  in  support  of  and  in  opposition 
to  this  motion.  The  court  overruled  it,  but  by  consent  ot 
Ryan,  enjoined  him  from  committing  waste. 

On  March  27, 1878,  the  court  ordered,  that  this  cause  be  re- 
committed to  a  commissioner,  to  ascertain  and  report  the  sev- 
eral liens  on  the  land  in  the  bill  and  answers,  describe  their 
character,  priorities  and  amounts,  and  to  whom  due.  And 
it  provided,  that  a  publication  should  be  equivalent  to  the 
service  of  notice  on  all  parties  to  the  suit,  and  on  all  parties  in- 
terested. The  answers  of  Ryan,  Corrothers  and  certain  of 
the  judgment-creditors  had  been  filed,  in  which  Ryan  and 
the  judgment-creditors  insisted,  that  if  Corrothers  had  any 
lien  on  the  land,  which  they  denied,  it  was  subsequent  to  the 
liens  of  the  said  judgment-creditors  of  Ryan. 

On  February  27,  1879,  Commissioner  Brown  reported, 
that  the  aggregate  of  the  liens  against  the  said  land,  with 
interest  calculated  thereon  to  the  18th  of  September,  1878,  is 
as  follows :  First,  a  judgment  in  favor  of  John  W.  Corrothers 
for  three  receipts  given  by  Fitch  to  Corrothers,  before  re- 
ferred to,  three  thousand  five  hundred  and  sixty-four  dollars 
and  ninety-two  cents;  second,  Watts  and  Harner's  judgment 
for  eight  thousand  six  hundred  and  forty-eight  dollars ;  third, 
a  judgment  of  John  W.  Carrace,  plaintiff,  for. ninety-three 
dollars  and  fifty-eight  cents;  fourth,  a  judgment  of  Morgan- 
town  Bank  V.  Benj.  Byan,  George  W.  Johnson  and  Horatio  N, 
Maekey^  for  three  hundred  and  twenty-two  dollars  and  seven- 
ty-three cents;  fifth,  a  judgment  of  John  H.  Hoffman,  plain- 
tiff, for  seventy-three  dollars  and  forty-nine  cents;  sixth,  a 
judgment  of  Rawley  Waters  for  twenty-one  dollars  and  sixty- 
five  cents ;  seventh,  a  judgment  of  James  V.  Bougher  for  one 
hundred  and  seven  dollars  and  sixty  cents;  total  four  thou- 
sand two  hundred  and  seventy  dollars  and  forty-five  cents. 
The  sixth  and  seventh,  being  judgments  pronounced  at  the 
same  court,  were  to  be  paid  ratably. 

The  evidence  showed,  that  the  judgment  in  favor  of  the 
Morgantown  Bank  had  been  paid,  but  not  by  Ryan  the  prin- 
cipal in  the  debt,  but  by  his  sureties  Johnson  and  Mackey, 
who  were  entitled  to  the  benefit  of  it.  Exceptions  were  filed 
to  this  report  by  Johnson  and  Carrace,  and  also  by  Ryan. 

54 
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There  was  no  basis  for  exceptions,  except  to  the  crediti 
the  lien  of  John  W.  Corrothers  as  being  first  in  priority 
as  being  subrogated  to  the  lien  of  the  Fitch  deed  of  tn 
September  13,  1875,  and  to  allowing  as  his  claim  the 
amounts  paid  by  him  to  Fitch,  trustee,  as  hereinbefore  st 
But  these  exceptors  not  content  with  this  claimed,  that 
rothers  had  no  lien,  being  at  best  but  a  simple  contract- 
itor  of  Ryan;  that  he  was  guilty  of  fraud  as  shown  b 
evidence  and,  that  he  should  be  thrown  out  of  court 
gether,  or  at  least  be  postponed  to  bona  fide  creditors, 
that  he  should  be  remitted  to  his  remedies  against  L 
McClure,  &c.  If  he  failed  to  avail  himself  of  the  coni 
with  them  it  was  his  own  fault,  and  that  neither  Ryai 
his  honest  creditors  should  suffer  by  Corrothers'  defauli 

Ryan  also  excepted,  because  the  commissioner  fail( 
credit  defendant,  Ryan,  with  sundry  payments  made  to 
rothers  and  proven,  referring  it  is  presumed  to  payr 
made  by  Job  Hartman,  on  account  of  a  small  part  oi 
land,  w^hich  Ryan  had  conveyed  to  him.  He  objects  t 
crediting  ot  the  Morgantown  Bank  judgment,  because  i 
been  paid  by  his  sureties,  and  also  to  a  statement  ma( 
the  commissioner,  at  Corrothers'  instance,  but  which  wa 
adopted  by  the  commissioner. 

The  court  on  March  25,  1879,  by  its  decree  by  the  coi 
of  Corrothers,  corrected  this  report  reducing  the  amoun 
to  Corrothers  by  one  hundred  dollars  paid,  and  secured 
paid  by  Job  Hartley,  with  interest  thereon  from  Ap 
1875,  until  the  18th  day  of  September,  1878,  aggregj 
one  hundred  and  twenty  dollars  and  fifty  cents,  leavin] 
amount  due  Corrothers,  as  of  the  18th  day  of  Septer 
1878,  three  thousand  tour  hundred  and  forty-four  dollar 
forty-two  cents. 

It  then  overruled  all  the  exceptions,  and  confirmed 
report  as  thus  corrected ;  and  if  the  sum  due  each  ol 
parties  named  in  said  report,  were  not  paid  within  t 
days  from  the  rising  of  the  court,  special  commissioner 
pointed  thereby  were  directed,  after  a  specified  adve 
ment,  to  sell  said  land  for  one  hundred  dollars  in  casl 
the  balance  in  equal  installments,  payable  in  one  and 
years  with  interest  from  the  day  of  sale ;   requiring  not 
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m  for  these  deferred  payments  with  good  security, 
mmissioners  were  required  to  give  bond  with  good 
7,  as  required  by  law  in  the  penalty  of  six  hundred 

e  commissioners  pursuant  to  this  decree  sold  this 
ad  John  W.  Corrothers  became  the  purchaser  at  the 
F  two  thousand  three  hundred  dollars,  and  complied 
e  terms  of  sale ;  and  the  commissioners  made  report  oi 
le  to  the  court.  Benjamin  Ryan  excepted  to  this  re- 
►r  reasons  not  necessary  to  be  stated,  as  they  seem  to 
olous,  exciept,  that  "of  the  gross  inadequacy  of  price 
ich  the  land  was  sold,"  and  because  the  attorney  oi 
irtley  proclaimed  at  the  sale,  that  certain  parts  of  the 
ivertised  for  sale  was  owned  by  him,  and  that  he 
contest  the  sale.  No  affidavits  were  taken  to  support 
[ception,  but  on  the  contrary  Hoffinan,  one  of  the 
fe,  made  affidavit,  that  he  had  gone  on  the  land  with 
of  bidding  on  it ;  that  he  found  it  in  very  bad  condi- 
d  the  fences  out  of  repair,  and  in  his  judgment  it  was 
[)rth  more  than  two  thousand  dollars.  But  J.  W. 
offered  an  upset  bid  ot  five  hundred  dollars,  and  gave 
nth  securit}^  to  make  his  bid  good, 
cause  w^as  heard  on  July  14,  1879,  and  the  said  John 
hers  having  agreed  to  credit  his  debt,  ascertained  by 
irt  to  be  three  thousand  four  hundred  and  forty-four 
and  forty-two  cents  with  interest  from  September  18, 
vith  the  \vhole  of  the  purchase-money  less  the  costs  of 
e  sixty-three  dollars  and  fifty  cents,  and  also  with  this 
ndred  dollars  the  proposed  upset  bid,  the  court  direct- 
jse  credits  to  be  made  on  Corrothers'  debt,  which  was 
\t  lien;  overruled  the  exception  to  this  sale,  and  con- 
it,  and  ordered  a  deed  to  be  made  to  Corrothers  of 
id,  excepting  therefrom  with  his  consent,  so  much  of 
nd  as  was  conveyed  by  Ryan  and  wife,  by  deed  dated 
ber  7,  1876,  to  John  Hartley.  After  deducting  the 
qpenses  of  sale,  said  commissioners  were  directed  to 
3  residue  of  the  one  hundred  dollars,  which  they  had 
td,  to  Corrothers,  and  were  allowed  three  dollars  for 
y  said  deed,  to  be  paid  by  Corrothers. 
n  this  decree,  John  W,  Carrace  and  Benj.  Ryan  ob- 


Digiti 


zed  by  Google 


t28  Hoffman  v,  Ryan.  [Suj 

:ained  an  appeal  and  supersedeas.  In  their  petition  while 
)nly  expressly  ask  for  an  appeal  from  this  decree,  yet 
)f  the  assignments  of  errors,  were  for  errors  committ 
mpposed  to  have  been  committed  by  this  Court  in  its  d 
)t  March  28, 1879,  which  decree  really  settled  all  the 
3iples  of  the  cause  adversely  to  the  petitioners  for  this  aj 
The  cause  has  been  argued  by  the  counsel  for  the  appel 
ifi  well  as  the  counsel  for  the  only  substantial  appellee, 
W.  Corrothers,  just  as  if  the  decree  of  March  28,  18' 
weW  as  that  of  July  14,  1879,  was  appealed  from,  thoug 
attention  of  the  court  is  called  to  the  fact,  that  the  sum 
based  on  the  order  granting  the  appeal,  recites  onh 
decree  of  July  14,  1879,  as  the  one  appeal  from. 

Thomas  D.  Houston,  for  appellants,  cited  the  folio 
luthorities:  64  N.  Y.  397;  7  N.  H.  99;  1  Jones  Mo 
)76;  Herm.  Mortg.  §  185;  27  Gratt.  740;  Va.  L.  J  (J 
1881)  254;  42  K  Y.  96;  36  X.  H.  505 ;  3  Barb.  537; 
Mortg.  372 ;  3  Paige  645. 

P.  H,  Keck,  tor  appellee,  Corrothers. 

Green,  Judge,  announced  the  opinion  of  the  Court : 
Many  questions  were  raised  in  this  case,  in  the 
below,  and  have  been  argued  in  this  Court,  which  i 
judgment  are  not  questions  which  can  be  considered  or  ( 
mined  in  this  cause,  though  much  evidence  was  tak 
reference  to  them.  It  is  these  questions  not  properly  ii 
3ase,  which  have  so  swelled  this  record.  It  contains 
hundred  and  sixty-five  manuscript  pages,  most  of  which 
no  bearing  on  the  real  questions  proper  to  be  decided  ii 
2Sise.  In  stating  the  case,  I  have  merely  stated  enou] 
this  foreign  matter  to  show  the  questions  on  which  i 
thus  attempted  to  have  the  Court  act  in  this  case ;  but  I 
not  stated  the  facts  in  full  in  reference  to  them. 

The  first  questtion  really  to  be  determined  in  this  cai 
tvhat  is  the  true  character  of  the  transactions,  which  c 
nated  on  March  20,  1876,  in  Benjamin  Ryan  and  wife 
?uting  a  deed  with  general  warranty  of  title,  to  John  W 
rothers,  for  the  tract  of  land  belonging  to  said  Ryi 
Monongalia  county,  containing  two  hundred  and  eight 
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acres  more  or  lesB,  excepting  six  and  one  fourth  acres  sold  to 
L.  M.  Gidley ;  and  at  the  same  time  signing,  together  with 
John  W.  Oorrothers,  the  agreement  bearing  date  the  same 
day,  and  which  wjis  a  part  and  parcel  of  the  same  transac- 
tion? Was  this  a  conditional  sale  of  this  tract  of  land,  as 
contended  for  by  Oorrothers,  or  w^as  it  a  mortgage  as  con- 
tended for  by  Ryan,  or  was  it  an  absolute  sale  of  the  land 
with  certain  rights  and  privileges  conferred  on  Ryan,  with 
reference  to  this  land,  by  this  written  agreement  ? 

The  law  on  this  subject  is  thus  stated  in  Davis,  Committee, 
V.  Demming  et  al,  12  W.  Va.  p.  281,  282 :  "A  conditional 
sale  with  a  right  to  repurchase,  very  nearly  resembles  a 
mortgage.  The  distinction  is,  that  if  the  money  advanced 
is  not  loaned,  but  the  grantor  has  a  right  to  refund  it  in  a 
given  time  and  have  a  reconveyance,  if  the  debt  remains, 
the  transaction  is  a  mortgage,  otherwise  not.  See  Robinson 
V.  Oropsey  et  aL,  2  Ed.  Chy.  137;  Slee  v.  Manhattan  Go.,  1 
Paige's  Ch.  56 ;  Hicks  v.  Morris,  5  Gill.  &  J.  75.  In  a  case 
of  doubt  however,  the  court  of  equity  will  always  lean  in 
favor  of  a  mortgage  rather  than  a  conditional  sale.  Conway's 
ExW  V.  Alexander,  7  Cranch  237;  see  also  Dougherty  v. 
McColgar,  275.  Parol  evidence,  the  declaration  and  conduct 
of  parties  at  the  time  of  the  transaction  or  subsequently,  as 
well  as  all  the  circumstances  attending  or  surrounding  the 
same  are  received  to  show,  whether  the  transaction  was  a 
conditional  sale  or  a  mortgage ;  and  this  is  done  though  the 
deed  or  bill  of  sale  be  absolute  on  its  face.  Robertson  v. 
Campbell,  2  Call  354;  King  v.  Neicman,  2  Munf.  40;  Lamb  v. 
Shears,  1  Wend.  437;  Horyier  v.  Kiteltas,  46  N.  Y.  605."  (See 
also  Morris  v.  Executor  of  Nixon  et  aL,  1  How.  118 ;  Russell  v. 
Southard etal,12Jlow,  139;  Piercev.  Robinson,18  Cal.  116;  Key 
v.  McQeary,  25  la.  191 ;  Crane  v,  Buekhannon  et  aL,  29  Ind.  570 ; 
Stupp  V.  Phelps,  7  Dana  297;  Emerson  v.  Atwnter,  7  Mich.  12; 
Johnson  V.  Huston,  17  Mo.  58;  Sweet  v.  Parker,  22  N.  J.  Eq. 
453 ;  Van  Buren  v.  Olmstead,  5  Paige  9 ;  Hills  et  ux.  v.  Loomw, 
42  Vt.  565 ;  Mann  v.  Falcon,  25  Texas  271.)  And  again  on  page 
282 :  "The  fact  that  by  the  papers  executed  no  right  of  redemp- 
tion exists,  will  be  considered  a  matter  of  no  importance,  if 
it  be  shown  by  proof  or  surrounding  circumstances,  that  a 
security  or  pledge  for  debt  was  intended;  for  a  party  is  never 
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allowed  to  take  from  his  debtor  by  any  form  of  contn 
right  to  redeem.  See  Chapman  v.  Turner,  1  Call 
Thompson  v.  Davenport,  1  Wash.  128;  Pennington  v.  j 
et  al,  4  Munf.  140;  Scott  v.  Briiton,  2  Yerg.  215;  Ben 
Holt,  2  Yerg.  6 ;  King  v.  Newman,  2  Munf.  40 ;  Holdr 
Gillespie,  2  John.  Chy.  30 ;  O/irke  v.  Cowan,  2  Cow. 
Horn  V.  Kiteltas,  46  N.  Y.  605.  If  the  vendor  rema 
possession  of  the  land  after  the  alleged  sale,  this  is  a  ci 
stance  that  tends  to  show,  that  it  was  not  really  a  sale 
mortgage,  for  such  continuing  possession  in  the  vendoi 
a  sale,  if  not  inconsistent  with  a  sale  is  an  unusual  a 
paniment  of  it.  Ross  v.  Norvell,  1  Wash.  40 ;  Thomj 
Davenport,  1  Wash.  125 ;  Bennett  v.  Holt,  2  Yerg.  6. 

The  law  as  thus  stated  seems  to  me  to  settle,  that  the 
action  of  Mach  20,  1876,  between  Benjamin  Ryan  and 
W.  Corrothers,  constituted  not  a  conditional  sale,  or 
with  certain  rights  of  aftenvards  selling  in  a  given  tim 
not  afterwards  conferred  on  Ryan,  but  a  mortgage 
land  by  Ryan  to  Corrothers,  to  secure  to  Corrothers  1 
payment  of  all  the  moneys  he  should  advance  for  Ryi 
der  the  agrement  in  writing  made  at  the  same  time 
also  to  secure  the  interest  on  said  advances  and  the  oL 
then  amounting  to  five  hundred  and  thirty-seven  dolla 
fifty  cents,  which  Ryan  owed  to  Corrothers,  but  6*0] 
compulsory  payment  of  which,  Ryan  had  been  disci 
as  a  bankrupt,  together  with  the  interest  on  said  debl 
in  other  cases  of  mortgages  Ryan,  the  grantor,  was 
main  in  the  possession  of  the  said  land. 

It  is  true,  that  he  was  to  pay  what  was  called  i 
on  this  land  of  two  hundred  and  forty-two  dollars  a 
but  then  on  the  face  of  this  agreement  he  had  the  ri 
pay  off  the  advances  made  by  Corrothers  for  him,  by  ] 
the  principal  of  it  only,  so  that  this  nominal  rent  of  tw 
dred  and  forty-two  dollars,  was  really  but  a  substitute  i 
interest  on  the  money  to  be  advanced  by  Corrothers. 
says  this  interest  agreed  on  was  eight  per  cent  per  a 
and  the  interest  on  the  moneys  advanced  at  that  rate 
be  two  hundred  and  forty-three  dollars,  or  only  one  dolla; 
than  this  nominal  rent ;  and  this  one  dollar  was  pn 
allowed,  because  the  rent  was  charged  from  a  time 
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1  advance  of  the  time  at  which  the  money  was  ex- 
to  be  advanced,  and  was  actually  advanced.  The 
o,  on  this  land,  were  by  this  agreement  to  be  paid  by 
►recisely  what  would  have  been  done  had  he  been  a 
rer  of  the  land.  Then  too,  neither  this  nominal  rent 
part  of  it  was  ever  paid  by  Ryan,  though  he  held 
1  for  years. 

would  be  perfectly  natural  if  it  was  interest  secured 
>rtgage,  but  very  unusual  if  he  was  really  a  tenant  of 
lers.  The  parol  testimony  in  this  case,  all  tends  to 
that  the  parties  understood  the  conveyance  made  by 
nd  wife  to  Corrothers,  as  a  mortgage  and  not  as  a  sale, 
tates  the  details  of  the  transaction,  and  clearly  if  he 
believed,  the  transaction  was  a  mortgage  and  not  a  sale ; 
t  borrowing  of  money  of  Corrothers,  and  not  a  sale  of 
J  to  him.  Corrothers  on  the  other  hand,  does  not 
to  state  the  details  of  this  transaction,  but  relies  solely 
face  of  the  deed  and  on  this  agreement  of  the  same 
show,  that  it  was  a  conditional  sale.  But  really  this 
ent  on  its  face  strongly  indicates,  that  the  transaction 
mortgage  and  not  a  sale,  either  absolute  or  conditional, 
true,  that  this  agreement  begins  by  saying,  that  Ryan 
8  day  sold  to  Corrothers  this  tract  of  land,  but  it 
ately  adds,  that  Ryan  may  sell  this  land  to  others  and 
I  that  he  can  make  over  the  purchase-money,  that  is 
e  amount  of  money  that  Corrothers  was  to  advance 
use,  at  any  time  w^ithin  three  years ;  and  that  Ryan 
reser^'e  a  homestead,  which  he  had  laid  off  and  had 
d,  or  any  part  of  this  homestead  when  he  had  sold 
of  the  rest  of  the  farm  to  satisfy  Corrothers's  claim, 
lese  provisions  are  utterly  irreconcilable  with  either 
lute  sale  or  a  conditional  sale  of  the  land  to  Corrothers, 
perfectly  consistent  with  a  mortgage  of  the  land;  and 
they  seem  to  me  to  demonstrate,  that  the  absolute 
as  thereby  declared  by  the  parties  to  be  a  mortgage ; 
simply  a  defeasance.  A  mortgage  can  as  w^ell  be 
y  an  absolute  deed  with  a  separate  paper,  as  a  defea- 
as  by  expresssing  the  defeasance  on  the  face  of  the 

re  then  it  is  said,  that  the  land  has  this  day  been  sold, 
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all  that  was  meant  was,  that  it  had  that  day  been  coi 
by  an  absolute  deed,  referring  to  the  deed  made  at  th< 
time.  But  the  next  clause  in  this  agreement  is,  "an 
further  agreed,  that  if  the  said  rent  of  two  hundred  anc 
two  dollars  is  not  paid  as  it  becomes  due,  then  this  ar 
null  and  void  of  effect."  As  no  rent  was  ever  paid,  i1 
sisted,  that  this  rendered  the  deed  absolute  by  makir 
defeasance  void.  But  the  rent  was  a  mere  substitute 
terest  at  eight  per  cent,  per  annum  on  the  moneys 
advanced,  and  this  provision  is  simply,  that  if  the  intei 
the  money  secured  by  the  mortgage  is  not  punctually 
then  the  condition  or  defeasance  in  the  mortgage  is 
come  void  and  the  deed  absolute ;  and  this  is  but  the 
sion  inserted  in  every  mortgage,  and  is  such  a  forfeit 
is  never  enforced,  without  giving  to  the  mortgager  hii 
to  redeem  after  the  forfeiture. 

The  other  provisions  of  this  agreement  are,  that  Ryj 
turned  over  to  Corrothers  his  contract,  which  hac 
signed  by  eighteen  of  his  creditors,  whereby  in  \new 
dividend,  which  they  would  get  from  Fitch,  the  trust 
assignee  in  bankruptcy,  they  would  take  ten  per  cent, 
amount  of  their  claims.  It  was  known,  that  the  divide 
these  eighteen  creditors  would  amount  to  about  fifte 
cent,  on  their  claims,  so  that  the  creditors  agreed  in  c< 
ration  of  getting  the  money  at  once,  to  abate  about  on( 
of  their  dividend.  Corrothers  was  to  pay  them  this  t 
cent,  and  all  that  was  realized  from  the  dividend  or 
claims  above  this  ten  per  cent.,  it  was  expressly  stipi 
should  belong  to  Ryan  and  not  to  Corrothers,  and  C< 
ers  agreed  to  buy  up  all  the  other  claims  for  Ryan's  1 
at  the  same  rate. 

In  consideration  of  the  large  profit  that  Ryan  wouh 
realize  from  the  advance  of  this  money  by  Corrothei 
from  the  labor  of  Corrothers  in  buying  up,  for  his  ] 
benefit,  the  balance  of  these  claims  at  less  than  their 
Ryan  agreed  to  pay  him  the  old  debt  he  owed  him 
hundred  and  thirty-seven  dollars  and  fifty  cents,  after 
ing  it  with  the  dividends  Corrothers  would  get  from 
the  trustee  and  assignee  of  Ryan.  It  is  claimed,  ths 
agreement  by  Ryan  to  pay  this  old  debt  made  this  ti 
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tion  usurious,  and  that  this  five  hundred  and  thirty-seven 
dollars  and  fifty  cents  should,  in  the  settlement  between  Cor- 
rothers  and  Ryan,  be  rejected  as  usurious  interest. 

But  it  does  seem  to  me,  that  this  is  clearly  an  erroneous 
view.  Ryan  was  under  a  moral  obligation  to  pay  this  debt, 
which  he  honestly  owed,  though  he  had  been  discharged 
from  its  enforced  payment  by  having  been  declared  a  bank- 
rupt. Still  he  was  under  a  moral  obligation  to  pay  the 
whole  of  it,  and  his  promise  in  this  agreement  had  there  been 
no  other  consideration  for  such  promise  than  this  moral  obli- 
gation, would  have  been  legally  binding  on  him,  and  the 
payment  of  this  old  debt  could  have  been  enforced  against 
him.  How  then  can  the  fact,  that  he,  received  for  this 
promise,  which  was  at  any  rate  binding  on  him  without  any 
valuable  consideration,  a  consideration  which  enabled  him 
to  realize  an  amount  exceeding  the  balance  on  this  old  debt, 
render  this  promise  void? 

The  existence  of  this  old  debt,  was  a  sufficient  considera- 
tion for  his  promise ;  and  his  borrowing  money  at  the  same 
time  at  six  per  cent,  did  not  certainly  vitiate  this  promise. 
But  for  the  money  he  was  borrowing  he  was  to  pay  two  hun- 
dred and  forty-two  dollars  a  year,  or  about  eight  per  cent,  per 
annum.  The  excess  of  this  interest  over  six  per  cent,  was 
usurious,  and  cannot  be  enforced.  No  part  of  this  rent  of 
two  hundred  and  forty-two  dollars,  or  more  properly  interest, 
has  been  paid,  and  none  of  it  can  be  enforced  in  excess  of 
interest  at  the  rate  of  six  per  cent,  per  annum  on  the  money 
actually  advanced  by  Corrothers  for  his,  Ryan's,  use.  This 
rent  should  be  treated  precisely  as  if  it  had  not  been  prom- 
ised to  be  paid  by  Ryan,  and  in  view  of  it,  Ryan  should  be 
required  to  pay  at  the  rate  of  six  per  cent,  per  annum  on  all 
moneys  advanced  by  Corrothers  for  his  benefit.  In  this 
mode  this  contract  will  be  purged  of  all  usury. 

Of  course,  Ryan  should  be  required  to  pay  all  the  taxes  on 
this  land,  and  if  Corrothers  has  paid  any  of  them,  in  the  set- 
tlement of  their  accounts  the  amount  so  paid  by  Corrothers 
in  taxes,  with  the  interest  thereon,  should  be  charged  against 
Ryan  as  so  much  money  advanced  for  his  use,  and  secured 
by  this  mortgage.  Corrothers  can  charge,  aa  money 
advanced  for  Ryan's  use  secured  by  this  mortgage,  only  such 
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sums  as  he  paid  to  Ryan's  creditors,  and  not  the  hill  amount 
paid  to  Fitch,  trustee ;  as  the  contract  expressly  provided, 
that  the  purchase  ot  these  claims  from  Ryan's  creditors  was 
lor  the  benefit  of  Ryan,  and  not  for  the  benefit  of  Corrothers; 
and  this  was  the  case  not  only  with  the  eighteen  claims 
against  Ryan,  in  regard  to  which  Ryan  had  already  made  a 
contract,  but  with  all  the  other  creditors  with  whom  Cor- 
rothers,  for  Ryan's  benefit,  should  make  contracts.  And  it 
applies  a.s  well  to  the  five  creditors,  with  whom  Corrothers 
made  contracts  to  pay  more  than  ten  per  cent,  on  their 
claims,  as  to  others.  All  these  purchases  of  the  claims  ot 
Ryan's  creditors,  made  by  Corrothers,  must  under  this  con- 
tract be  regarded  as  made  for  Ryan's  benefit,  whether  he 
bought  them  at  ten  per  cent,  or  at  a  greater  price.  They 
were  all  included  in  this  agreement  with  Corrothers  and 
Ryan  of  March  20,  1876,  no  matter  what  per  cent.  Cor- 
rothers gave  for  them. 

Of  course  any  amount  of  money,  which  arose  from  the  sale 
of  land  by  Ryan  himself  prior  to  the  20th  ot  March,  1876,  to 
Job  Hartley  or  to  any  one  else,  and  which  was  not  actually 
advanced  by  Corrothers  out  of  his  own  funds,  though  it 
may  have  been  handed  over  to  the  trustee.  Fitch,  by  Cor- 
rothers and  included  in  the  receipts,  which  the  trustee, 
Fitch,  delivered  to  Corrothers,  can  not  in  the  settlement 
with  Ryan  be  charged  by  Corrothers  as  money  actually 
advanced  by  him  for  the  use  of  Ryan. 

The  next  enquiry  is :  When  Corrothers  advanced  under 
the  contract  of  March  20,  1876,  with  Ryan  the  funds,  out  ot 
which  he  paid  off  the  trustee.  Fitch,  or  the  cestui  que  trust  in 
this  deed  of  trust,  creditors  of  Ryan,  to  an  extent,  which  they 
were  willing  to  accept  in  lieu  of  their  dividend  under  the 
deed  ot  trust  to  Fitch,  trustee,  did  he  become  entitled  by 
subrogation,  to  the  benefit  of  this  deed  of  trust  by  Ryan  and 
wife  to  Fitch,  trustee,  of  date  September  13,  1875  ?  This 
question  seems  to  me  to  involve  no  diflficulty,  but  to  be  fully 
answered  by  the  view  we  have  taken  of  the  transaction  be- 
tween Ryan  and  Corrothers  of  March  20, 1876,  under  which 
all  payments  made  by  Corrothers  to  Fitch,  or  to  the  creditors 
of  Ryan,  were  made  by  Corrothers. 

Whenever  a  debt  is  paid  out  of  the  funds  of  the  debtor, 


Digiti 


zed  by  Google 


April,  1883.]  Hoffman  v.  Ryan.  485 

who  is  primarily  bound  for  the  debt,  the  debt  is  thereby  sat- 
isfied both  in  law  and  in  equity.  This  is  the  ease  even  when 
there  is  a  joint  debtor,  who  is  also  a  principal  in  the  debt. 
And  it  is  much  more  obviously  so,  when  there  is  but  one 
bound  for  the  debt,  and  when  it  is  paid  with  his  funds.  See 
Kinky  \.  Hill,  4  W.  &  S.  426;  Barikt  v.  McRae,  4  Ala.  689; 
Jones  V.  Davids,  4  Russ.  277;  (3  Cond.  Eng.  Chy.  Cas.  665.) 

K  the  means  are  furnished  by  a  third  person,  who  is  inter- 
ested in  keeping  the  debt  alive,  and  there  is  no  understand- 
ing that  the  old  debt  is  to  be  kept  alive,  and  it  is  paid  oft, 
though  a  mortgage,  taken  when  the  advance  of  the  money 
was  made  to  pay  off  the  old  debt,  be  pronounced  void,  yet,  if 
it  be  paid  off*,  it  can  not  in  a  court  of  equitj"  be  kept  alive  by 
subrogation,  so  as  to  give  priority  to  the  person  making  such 
advance  over  a  subsequent  judgment.  Wiley  v.  Boyd,  38 
Ala.  635.  But  if  instead  of  taking  a  second  mortgage  the 
person  advancing  the  money  on  the  promise  of  the  mortgagee 
to  secure  him  gives  the  money  to  the  mortgagee,  who  pays  it 
to  the  mortgager,  whether  or  not  he  takes  a  formal  assign- 
ment of  the  mortgage,  it  will  not  be  regarded  as  satisfied  but 
will  be  kept  alive  for  the  benefit  of  the  person  advancing  the 
money.  See  White  v.  Knapp,  8  Paige  173;  Graves  v.  Mum- 
jord,  26  Barb.  95;  Hoy  v.  Bramkall,  4  C.  E.  Green  (K  J.)  74 
and  563. 

In  the  case  before  us,  Corrothers  by  the  agreement  of 
March  20,  1876,  agreed  to  advance  the  funds  to  pay  off*  the 
debt  of  Ryan  to  Fitch,  the  trustee.  There  was  obviously  no 
understanding  with  Ryan  or  with  Fitch,  the  trustee,  that  the 
deed  of  trust  to  Fitch,  trustee,  was  to  be  kept  alive  for  the 
benefit  of  Corrothers.  Fitch  testifies,  that  his  understanding 
was  the  very  reverse,  and  therefore  he  gave  receipts  for  the 
money  to  Ryan  himself,  as  paid  in  satisfaction  of  the  debt  by 
the  hands  of  Corrothers.  It  seems  to  me  equally  clear,  that 
there  was  no  such  understanding  between  Ryan  and  Cor- 
rothers ;  nothing  of  the  kind  is  expressed  in  their  agreement 
of  March  25,  1876 ;  on  the  contrary  it  seems  clear,  that  this 
was  not  expected  by  the  parties,  and  Corrothers  did  not  then 
rely  on  the  deed  of  trust  to  Fitch,  as  his  security  for  the 
money  he  was  to  advance,  but  he  took  a  new  mortgage  from 
Ryan  and  his  wife  on  this  land,  to  secure  his  advances.    The 
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parol  evidence  too  shows  that,  at  that  time  he  expected  to 
have  to  pay  these  five  judgnient«  against  Ryan,  evidently  re- 
garding them  as  prior  liens  to  the  one  he  relied  upon. 

All  this  is  inconsistent  with  the  idea,  that  there  was  any 
understanding  by  Corrothers  with  any  one  at  that  time,  that 
the  deed  of  trust  to  Fitch  though  paid  off  was  to  be  regarded 
as  kept  alive  for  his  Corrothers's  benefit.  This  deed  of  trust 
must  therefore  be  regarded  as  paid  oflT  by  the  express  agree- 
ment of  the  parties,  and  that  it  was  paid  by  Corrothers  with 
the  understanding,  that  it  was  fully  satisfied  ;  in  fact  he  ex- 
pressly contracted  to  do  so.  On  the  face  of  the  deed  exe- 
cuted to  him  this  is  expressed  to  be  the  very  consideration, 
on  which  the  deed  was  made. 

When  the  circuit  court  held,  that  he  was  entitled  by  sub- 
rogation to  the  benefit  of  this  Fitch  deed  of  trust,  of  Sep- 
tember 13,  1875,  it  must  have  done  so  on  the  assumption, 
that  the  transaction  between  him  and  Ryan  of  March  25, 
1876,  was  not  a  mortgage  or  such  a  transaction  as  we  regard 
it,  but  was  either  an  absolute  or  conditional  sale.  And  so 
regarding  it  under  such  decisions  as  Baimes  ei  al.  v.  Mott^  64 
N.  Y.  397,  and  McClaske//  ^  Crim  v.  O'Briai,  16  W.  Va, 
791,  even  had  this  deed  of  March  20,  1876,  been  an  abso- 
lute sale,  it  seems  to  me  under  these  and  other  decisions, 
that  Corrothers  could  not  have  been  subrogated  to  the  rights 
of  the  creditors  of  Ryan,  under  this  deed  of  trust  of  Sep- 
tember 13,  1875.  But  this  question  I  have  not  considered, 
as  it  does  not  arise ;  the  deed  of  Corrothers  of  March  20, 1876, 
being  clearly  a  mortgage. 

It  is  claimed,  that  Corrothers  committed  a  gross  fraud  on 
the  creditors  of  Ryan,  when  he  took  a  bond  from  Ryan  with 
security  for  two  hundred  dollars,  either  in  satisfaction  of  his 
five  hundred  dollar  debt  against  Ryan,  or  as  a  bonus  for  con- 
senting to  the  compromise  made  by  Ryan  with  his  creditors. 
That  it  was  taken  as  such  bonus  and  not  as  a  satisfaction  is 
obvious  from  the  fact,  that  with  Ryan's  assent,  he  took  his 
dividend  on  this  debt  from  Fitch,  the  trustee.  This  was  a 
fraud  on  Ryan's  other  creditors,  but  Ryan  was  fiilly  as  much 
implicated  in  it,  if  not  more  so,  than  Corrothers.  It  was  a 
matter  to  be  dealt  with  by  the  federal  court,  if  it  had  been 
brought  to  its  notice,  which  I  presume  was  not  done.     At 
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any  rate  this  Court  has  in  this  case  nothing  to  do  with  it. 
The  two  hundred  dollar  bond  has  been  surrendered,  and  the 
improper  giving  of  it  can  in  no  way  affect  this  case.  It  has 
been  urged  too,  that  the  debt  due  to  Corrothers  ought  not  to  be 
provided  for  by  the  court,  because  he  was  guilty  of  fraud  in 
refusing,  it  is  claimed  in  violation  of  his  contract  of  March 
20,  1876,  to  make  deeds  to  Brown,  Lyons  or  McClure, 
whereby  Ryan  has  been  grossly  wronged. 

If  this  be  true,  Ryan's  i*emedy  is  clearly  not  in  this  suit. 
Corrothers  was  guilty  of  no  fraud  in  making  the  contract  of 
March  20,  1876,  and  is  entitled  in  this  suit  to  the  benefits  it 
conferred  on  him,  even  though  he  subsequently  violated  this 
contract,  by  refusing  to  make  these  deeds.  Whether  he  did 
or  not  cannot  be  enquired  into  in  this  case.  These  questions 
in  no  manner  arise  out  of  the  pleadings  and  proofs,  on  the 
part  of  the  plaintiff'  and  defendants,  in  this  suit.  And  it  is 
well  settled,  that  a  decree  between  co-defendants  can  only  be 
based  upon  the  pleadings  and  proofs  between  complainants 
and  defendants,  and  that  no  such  decree  can  be  made  between 
co-defendants  founded  on  matters  not  stated  in  the  bill,  nor 
in  litigation  between  the  plaintiffs  and  defendants  or  some 
of  them.  See  Vance  v.  Evans  et  aL,  11  W.  Va.  p.  370; 
mioit  V.  Pell,  1  Paige  263 ;  Jones^  v.  Grant,  10  Paige  348 ; 
TVipp  V.  Vincent,  3  Barb.  Ch.  R.  613;  BuffabwY.  Buffalow, 
2  Ired.  Eq.  R.  113.  These  matters  were  foreign  to  the  objects 
of  this  suit. 

It  is  also  claimed  by  Ryan,  that  three  hundred  dollars  was 
to  be  paid  to  him  by  Corrothers  as  a  mere  gift.  This  state- 
ment of  Ryan  is  in  the  highest  degree  improbable,  and  the 
reason  assigned  for  not  inserting  it  in  the  agreement  of 
March  20, 1876,  is  to  me  unintelligible.  It  is  also  unsus- 
tained  by  other  evidence,  and  is  denied  by  Corrothers.  It  is 
not  improbable  from  the  evidence,  that  there  was  some 
other  understanding,  probably  a  very  indefinite  one,  that 
Corrothers  would  loan  him  some  other  money  for  his  private 
purposes.  But  if  it  was  only  to  be  a  loan,  as  I  presume  it 
was,  Ryan  has  suffered  no  loss  from  its  not  having  been 
made.  The  evidence  would  certainly  have  to  be  much 
stronger  than  it  is  to  induce  the  belief,  that  Corrothers  was 
to  make  him  a  gifl  of  this  three  hundred  dollars.     But  in 
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truth,  no  amount  of  proof  could  have  been  received  in  sup- 
port of  this  provision  to  the  agreement  of  March  20,  1876, 
when  it  appears,  as  it  does,  that  it  was  purposely  left  out 
ot  it. 

I  have  considered  this  cause  as  if  the  decree  of  March  24, 
1879,  as  well  as  the  decree  of  July  14,  1879,  was  before  us 
for  review,  but  the  most  of  the  errors  assigned  in  the  peti- 
tion for  an  appeal,  were  errors  on  the  first  of  these  decrees. 
They  have  been  argued  as  if  this  decree  had  been  appealed 
from,  and  of  course  if  we  deemed  there  was  any  technical 
obstacle  in  the  way  of  reviewing  the  decree  of  March  28, 
1879,  we  would  amend  the  order  granting  an  appeal  in  this 
cause,  and  include  in  the  appeal  this  decree  also ;  but  as  it 
has  been  treated  as  though  it  had  been  appealed  from  by  the 
counsel  of  the  appellee,  Corrothers,  as  well  as  by  the  counsel 
for  the  appellants,  we  deem  it  unnecessary  to  go  through 
the  form  of  amending  the  order  granting  the  appeal,  and 
will  determine  this  case  as  if  this  decree  of  March  28,  1879, 
had  been  formally  appealed  from. 

It  was,  from  what  we  have  said,  so  defective  in  confirming 
the  report  of  Commissioner  Brown,  that  it  should  be  reversed 
not  in  part  but  altogether.  This  report  of  Commissioner 
Brown,  ascertained  the  principal  debt  against  Ryan  upon 
an  entirely  improper  basis ;  assuming  as  its  basis,  that  he  was 
entitled  to  the  money,  which  he  had  paid  to  Fitch,  the  trustee, 
when  he  was  really  entitled  to  the  money,  which  he  had 
advanced  for  the  use  of  Ryan,  under  the  agreement  of  March, 
20,  1876,  and  also  to  the  balance  due  him  on  his  old  debt  of  five 
hundred  dollars,  due  from  R\'an  to  him  before  Ryan  was  de- 
clared a  bankrupt.  But  there  was  a  still  graver  error  in 
Commissioner  Brown's  report,  that  of  reporting  the  debt  of 
Corrothers  as  the  first  lieu  on  the  land  of  Ryan,  when  in 
fact  it  was  the  last  of  those,  which  were  reported ;  it  being  a 
lien  only  as  from  March  20,  1876. 

When  these  errors  are  corrected,  it  will  leave  nothing  of 
Brown's  report,  except  the  report  of  the  judgment-liens, 
about  which  there  is  no  controversy.  I  say  no  controversy, 
for  it  is  obvious,  that  the  sureties  of  Ryan  who  paid  the  judg- 
ment in  favor  of  the  Morgantown  bank,  are  entitled  to  the 
•benefit  of  this  judgment  by  substitution.    The  entire  decree 
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therefore  of  March  28,  1879,  muBt  be  reversed  and  set  aside. 
I  I  say  the  entire  decree  because  though  that  portion  of  it  which 
directed  a  sale  of  the  land  would  not  be  set  aside  if  a  sale  under 
it  had  been  made  and  properly  confirmed,  yet  as  the  sale 
under  it  was  improperly  confirmed  by  the  decree  of  July 
14, 1879,  the  whole  of  this  decree  of  March  28, 1879,  should 
be  reversed. 

There  was  an  upset  bid  of  five  hundred  dollars  oflfered 

the  court  on  the  price  formerly  bid,  which  was  more  than 

twenty  per  cent,  on  the  price  at  which  the  land  was  knocked 

off.    It  is  true  that  Corrothers  agreed  to  have  credited  on 

his  debt,  which  had  been  declared  a  prior  lien  on  this  land, 

!      the  price  he  had  bid  upon  it,  two  thousand  three  hundred 

I      dollars,  and  also  five  hundred  dollars  more,  the  amount  or 

this  advanced  bid.     But  as  we  have  concluded  tliat  Cor- 

!      rothers  has  no  first  lien  for  anv  amount,  on  which  to  credit 

I      these  sums,  and  as  he  did  not  indicate  his  willingness  to  give 

I      this  five  hundred  dollars  more,  except  as  a  credit  on  his 

!      debt  as  a  first  lien  on  this  land,  this  Court  can  not  properly 

I      decree  him  to  pay  this  two  thousand  eight  hundred  dollars 

I      for  this  land.     Ifor  can  it  at  this  late  day,  afler  nearly  three 

I      years  have  elapsed,  hold  G.  W.  Johns  to  his  advanced  bid  ot 

five  hundred  dollars;  and  therefore  the  entire  decree  of  July 

14, 1879,  should  be  likewise  reversed  and  annulled. 

There  is  no  necessity  to  make  Job  Hartley  a  party  defend- 
ant in  this  cause.     His  land  was  not  embraced  in  the  deed  of 
March  20,  1876,  to  Corrothers,  as  I  understand ;  it  having 
been  p^e^iou8ly  sold  by  Ryan,  nor  do  I  suppose,  that  the 
judgments  against  Ryan  are  liens  upon  it.      And  if  they 
were,  its  sale  is  entirely  unnecessary  to  pay  off  these  judg- 
'     ments,  as  the  other  lands  of  Ryan  are  first  bound  for  them, 
I     and  Corrothers  does  not  even  claim,  that  he  has  any  lien  upon 
this  land  of  Job  Hartley's.    The  circuit  court  will  only  have, 
when  it  again  decrees  this  land  to  be  sold,  to  except  from  the 
quantity  so  sold  tliis  land  of  Job  Hartley's, 
[        After  reversing  these   decrees   ot  March  28,   1879,   and 
July  14,   1879,  and  decreeing  that  the  appellee,  John  W. 
'     Corrothers,  do  pay  to  the   appellants  their  costs  in  this 
Court  expended,  this   Court    will    render  such   decree  as 
the  court  below    should    have    rendered,     referring    this 
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ause  to  a  commissioner  to  ascertain  the  liens  on  saic 
nd  their  amounts  and  priorities,  with  such  instructi 
?^ill  accord  with  the  views  we  have  expressed;  ani 
ause  must  be  remanded  to  the  circuit  court  of  Monc 
ounty,  to  be  further  proceeded  with  according  to  the 
lies  laid  down  in  this  opinion,  and  further  according 
rinciples  governing  courts  of  equity. 

Judges  Johnson  and  Snyder  Concurred. 

Decree  Reversed.     Cause  Remanded. 


WHEELING. 

Isaiah  and  John  Cunningham  r.  Sayre  et  als. 

Submitted  January  11,  1883- Decided  April  7,  1883. 

.  A  motion  to  quash  a  summons  in  unlawful  entry  and  d( 
which  summons  required  the  defendants  **to  appear  be: 
president  and  justices  of  our  county  court  for  the  eo 
Jackson  on  the  first  day  of  the  April  term,  1880, 
properly  overruled,  as  the  defendants  were  presumed  t 
at  what  place  in  the  county  the  said  court  would  be  he 
442) 

!.  It  is  regular  and  proper  to  try  an  action  of  tort  against  defe 
who  have  pleaded,  without  waiting  for  other  defenc 
appear  and  plead,    (p.  442.) 

1.  Under  section  2  of  chapter  127  of  the  Code,  where  pent 
action  of  unlawful  entry  and  detainer  the  plaintiff  d 
action  may  be  revived  in  the  name  of  his  heirs  at  law 
visees.    (p.  443.) 

Writ  of  error  and  supersedeas  to  a  judgment  of  the 
jourt  of  the  county  of  Jackson,  rendered  on  the  12th 
S'ovember,  1881,  in  an  action  in  said  court  then  \h 
vherein  Isaiah  and  John  Cunningham  were  plaintil 
[chabod  Sayre  and  others  were  defendants,  allowec 
petition  of  said  defendants. 

Hon.  Robert  F.  Fleming,  judge  of  the  sixth  judicial 
'endered  the  judgment  complained  of. 
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The  facts  of  the  ease  are  stated  in  the  opinion  of  the  Court. 

Parsons  ^  Walker  for  plaintiiis  in  error  cited  the  Code,  ch. 
89,  note;  2  W.  Va.  574;  4  Gratt.  86;  Code,  cli.  125  §  12;  8 
W.  Va.  308. 

Henry  C\  Flesher  tor  defendants  in  error  cited  Code,  ch. 
127  §  2  ;  12  W.  Va.  516 ;  18  W.  Va.  766. 

Johnson,  President,  announced  the  opinion  of  the  Court: 

This  is  an  action  of  unlawful  detainer  brought  in  March 
1880,  in  the  county  court  of  Jackson  county.  The  original 
plaintiff  was  William  Cunningham,  and  the  defendants 
named  in  the  summons,  were  Ichabod  Sayre,  Austin  Sayre, 
AVm.  C.  Sayre,  Joel  Sayre,  Minerva  Sayre  and  Cliarles  E. 
Ramt^aj'.  The  summons  was  served  on  all  the  defendants. 
It  was  suggested,  that  the  defendants  Austin  Sayre  and  Wm. 
('.  Sayre  were  minors,  thereupon  the  court  appointed  Geo. 
J.  Walker,  guardian  ad  litem,  to  defend  their  interests  in  the 
suit.  The  defendants,  Ichabod  Sayre  and  Minerva  Sayre, 
appeared  and  moved  to  quash  the  return  of  service  on  the 
summons,  which  motion  the  court  overruled  ;  and  the  same 
defendants  moved  to  quash  the  summons,  which  motion  was 
also  overruled.  The  said  defendants,  Ichabod  Sayre  and 
Minerva  Sayre,  thereupon  pleaded  not  guilty.  No  plea  was 
entered  for  any  of  the  other  defendants  named  in  the  sum- 
mons. 

On  the  15th  day  of  June,  1880,  it  was  suggested,  that 
since  the  institution  of  the  suit  the  plaintiff  had  departed  this 
life ;  and  it  being  proved  to  the  court,  that  Isaiah  Cunning- 
ham and  John  Cunningham  were  the  devisees  of  the  land  in 
controversy,  ori)  motion  of  said  Cunningham  and  against  the 
protest  of  the  defendants,  the  suit  was  revived  in  the  names 
of  said  devisees ;  to  which  ruling  of  the  court  the  defendants 
excepted.  The  defendant,  Ichabod  Sayre,  was  sworn  before 
said  motion  was  decided,  and  on  oath  stated,  that  R.  E. 
Stareher,  one  of  the  justices  then  sitting  when  said  motion  to 
revive  was  made,  was  an  important  and  material  witness  for 
defendants  on  the  trial  of  the  case,  and  that  he  desired  to  use 
him  as  such  witness,  and  objected  to  said  justice  sitting  to 
hear  said  motion  to  revive ;   which  objection  was  overruled 
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by  the  court,  and  said  justice  did  hear  said  mo 
and  the  defendants  again  excepted.  The  case 
moved  to  the  circuit  court  of  said  county. 

On  the  9th  day  of  August,  1881,  a  jury  was 
try  the  issue,  and  it  rendered  a  verdict  for  the 
found  that  "the  defendants  now  in  court  are  gu 
fully  withholding  from  the  plaintiflfs,  the  land  i 
described  in  the  summons,"  &c. ;  setting  out  ii 
a  full  description  of  the  land.  The  said  defe 
the  court  to  set  aside  said  verdict  as  contrary  t 
the  evidence,  which  motion  the  court  overrule( 
judgment  upon  the  verdict  against  the  said  tw 
to  which  judgment  the  said  defendants  obtai 
error  and  supersedeas. 

The  first  error  assigned  is,  that  the  court 
motion  to  quash  the  return  on  the  summons, 
any  error  in  said  return,  for  which  the  same 
been  quashed,  it  was  as  to  the  defendant  M 
which  error  if  any  she  expressly  waived,  as  the 
It  is  also  assigned  as  error,  that  the  summons  < 
when  and  where  the  defendants  therein,  wei 
appear  and  answer.  There  is  nothing  in  this 
error ;  as  they  were  required  to  "appear  before 
and  justices  of  our  county  court  for  the  count 
on  the  first  day  of  the  April  term,  1880."  T 
are  presumed  to  know  the  law,  and  they  th 
when  the  term  of  the  court  must  by  law  be  hel 

It  is  further  assigned  as  error,  that  the  jury 
try  the  issue  joined,  and  that  they  tried  the  cat 
defendants  when  none  had  pleaded,  except 
Minerva  Sayre.  This  assignment  does  not  ( 
the  facts.  The  case  was  only  tried  as  to  thoi 
who  had  pleaded.  It  is  regular  and  proper  to 
of  tort,  as  an  unlawful  detainer,  against  defend; 
pleaded  without  waiting  for  the  other  defendanti 
plead.  1  Cliitty  Pleadings  97  and  cases  cited.  It  i 
that  it  was  error  to  try  the  case  without  assign 
ad  litem  for  the  infant  defendants,  and  requiri 
One  was  appointed,  but  he  did  not  plead,  anc 
not  tried  as  to  such  infant  defendants.     It  w» 
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assigned  as  error,  to  permit  R.  E.  Starcher,  one  of  the  jus- 
tices of  the  county  court,  which  decided  a  question  in  the 
case,  to  hear  and  decide  such  question  after  the  defendant, 
Ichabod  Sayre,  had  sworn  before  the  court,  that  said  Starcher 
was  a  material  witness  for  him  in  the  trial  of  the  case. 

The  bill  of  exceptions,  in  which  this  error,  if  it  is  one,  was 
saved  shows,  that  the  motion  above  referred  to  was  to  revive 
the  action  in  the  name  oi  the  devisees  of  the  plaintiff,  the 
plaintiff*  having  died  during  the  pendency  of  the  suit,  and 
and  that  the  defendant,  Ichabod  Sayre,  being  sworn  declared 
on  oath,  that  said  Starcher  was  a  material  witness  for  him  in 
the  trial  of  said  case,  and  objected  to  his  hearing  and  decid- 
ing said  motion.  The  court  overruled  the  objection  and  the 
defendant  excepted.  Even  if  the  said  justice  was  a  material 
witness  for  him  in  the  trial  of  the  case,  that  fact  certainly 
would  not  disqualify  him  to  hear  and  determine  the  motion 
to  revive  the  suit.  The  court  very  properly  overruled  the 
objection.  It  is  also  insisted,  that  it  was  error  to  revive  the 
suit  in  the  names  of  the  devisees,  it  being  earnestly  con- 
tended, that  an  action  of  unlawftil  entry  and  detainer  can- 
not be  revived,  but  must  abate  on  the  death  of  the  plaintiff'. 
Before  the  adoption  of  the  Code  of  West  Virginia  it  was  well 
settled,  that  an  action  of  unlawful  entry  and  detainer  could  not 
be  revived  on  the  death  of  the  plaintiff.  Chapman  v.  Dunlap, 
4  Gratt.  86 ;  Moran  v.  JEldridge's  Devisees,  2  W.  Va.  574. 

These  decisions  were  doubtless  based  upon  the  fact,  that 
such  an  action  would  not  survive  at  common  law,  and  no 
statute  authorized  a  revival  of  the  suit.  No  reasons  for  the 
opinion  are  given  in  either  case.  The  statute  on  the  subject, 
when  both  the  above  decisions  were  rendered,  is  found  in  the 
Code  of  1860,  chapter  173  section  2,  and  is  as  follows: 
"  Where  such  fact  (death,  etc.,)  occurs  in  any  stage  of  a  cause, 
whether  it  be  in  a  court  of  original  or  appellate  jurisdiction, 
if  it  occurs  as  to  any  of  several  plaintiffs  or  defendants,  the 
suit  may  proceed  for  or  against  the  others,  if  the  cause  of  suit 
survive  to  or  against  thenC  Section  2  of  chapter  127  of  the 
Code  of  West  Virginia  contains  the  same  provision,  and  the 
following  material  addition  is  made  thereto:  ''If  a  plaintiff 
or  defendant  die  pending  any  action,  whether  the  cause  of 
action  would  survive  at  common  law  or  not,  the  same  may  be 
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revived  and  prosecuted  to  judgment  and  execution,  ii 
same  manner,  as  if  it  were  a  cause  of  action  arising  ( 
contract." 

The  general  rule  at  common  law  was:  '' Wheneve 
death  of  any  party  happens  pending  the  writ,  and  ye 
plea  is  in  the  same  condition,  as  if  such  party  were  li 
then  such  death  makes  no  alteration,  for  where  the  dej 
the  parties  makes  no  change  of  proceedings,  it  would  I 
reasonable,  that  the  surviving  parties  should  make  any 
ation  in  the  writ;  for  if  such  writ  and  process  were  cha 
it  would  set  rights  but  in  the  same  condition  they  were 
the  death  of  the  parties;  and  it  would  be  absurd,  that 
made  no  alteration  should  change  the  writ  and  the  pre 
and  on  this  rule  all  the  diversities  turn.  Bac.  Ab, 
"Abatement"  (F.)  Actions  grounded  in  tort  generally 
with  the  person,  and  actions  founded  on  contract  gen< 
survived,  although. both  rules  were  subject  to  exception 

When  the  Legislature  in  the  statute  above  referred  to 
the  language,  that :  *'If  a  plaintiff  or  defendant  die  pei 
any  action,  whether  the  cause  ot  action  would  survi 
common  law  or  not,  the  same  may  be  revived  and  prose 
to  judgment  and  execution,  in  the  same  manner  as  if  it  i 
cause  of  action  arising  out  of  contract,''  it  is  evident,  that 
ferred  in  the  last  clause  of  the  section  to  the  general  cor 
law  rule,  that  '^actions  founded  on  contracts  survived."  ] 
found,  that  great  inconvenience  arose  in  following 
technical  rule  of  the  common  law  in  abating  actions, 
the  personal  representative,  his  heir  or  devisee  might 
another  suit  to  accomplish  substantially  the  same  objec 
in  view  by  the  ancestor  in  bringing  the  original  suit,  an 
manifest  object  of  the  statute  was  to  enlarge  the  reme 
that  the  suit  might  be  revived.  It  was  not  the  object  c 
statute  to  create  any  new  right,  and  give  an  action  t 
heir,  devisee  or  representative,  which  he  had  not  at 
mon  law.  But  where  the  representative,  heir  &e.  li 
right,  by  suit,  to  accomplish  the  same  object  substam 
as  the  ancestor  had  in  view  in  bringing  the  suit,  that  fo 
venience  it  should  not  abate  on  the  ancestor's  deatt 
might  be  revived. 

In  our  view  the  statute  clearly  covers  a  case  oi  unl 
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detainer.  The  ancestor  brought  the  suit  to  recover  posses- 
sion of  the  land ;  on  his  death  why  should  it  abate  and  drive 
the  heirs  to  an  action  of  ejectment?  That  suit  would  not 
only  give  the  possession,  but  would  do  more,  it  might  settle 
the  title  of  the  plaintiff;  but  it  would  acquire  the  possession  and 
80  would  the  unlawful  detainer.  The  suit,  which  the  ances- 
tor brought  was  sufficient  to  acquire  the  possession,  and  the 
statute  intended  in  case  of  his  death,  that  his  heirs  or  devisees, 
who  took  his  place  with  reference  to  that  right,  may  revive 
the  suit  and  prosecute  it.  It  was  not  error  to  revive  the 
suit  It  is  also  assigned  as  error,  that  the  verdict  of  the  jury 
was  so  vague  and  indefinite,  that  no  judgment  could  legally 
be  rendered  thereon.  There  is  nothing  in  this  assignment; 
as  an  inspection  of  the  verdict  and  summons,  to  which  it  re- 
fers, shows  clearly,  that  the  sheriff  would  have  no  difficulty 
whatever  in  putting  the  plaintiffs  in  possession  of  the  said 
land. 

There  is  no  error  in  the  judgment  of  the  circuit  court  of 
Jackson  county,  rendered  in  this  case;  and  it  is  affirmed  with 
costs  and  thirty  dollars  damages. 

The  Other  Judges  Concurred. 

Judgment  Affirmed. 


WHEELING. 

BURK  V,  BURK. 

Submitted  June  20,  1882— Decided  April  7.  ISas. 

(♦Woods,  Judge,  Absent.) 

1.  Desertion  is  a  breach  of  matrimonial  duty,  and  is  composed  first, 

of  the  breaking  off  of  the  matrimonial  cohabitation;  and  sec- 
ond, an  Intent  to  desert  in  the  mind  of  tlie  offender.  Both 
must  combine  to  make  the  desertion  complete,    (p.  450.) 

2.  If  a  wife  leaves  her  husband's  home  with  the  intention  at  the  time 

of  returning,  and  stays  a  considerable  time  from  home,  and  her 
husband  requests  her  return,  which  she  refuses,  from  that  time 
she  deserts  her  husband,    (p.  460.) 

^ause  submitted  before  Judge  W.  took  his  seat  on  the  bench. 
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3.  The  intent  to  desert  being  once  shown  is  p 

until  the  contrary  appears,     (p.  450.) 

4.  If  a  husband,  without  an  offer  on  th€  wife^s 

with  him  at  his  own  residence,  consent 
premises  in  a  house  near  his  residence,  \ 
slie  shall  live  in  his  house  with  him,  and 
husband,  the  desertion  is  broken,    (p.  45C 

5.  If  a  husband  changes  his  residence,  his  wife' 

also,  and  if  without  a  legal  excuse  she  refi 
is  desertion  on  her  part.    (p.  451.) 

6.  Desertion  to  be  ground  of  divorce  from  th( 

must  continue  three  years.  It  must  be  a 
desertion.  Two  periods  of  desertion  cam 
for  the  purpose  of  making  up  the  term  re< 
(p.  4.52  ) 

7.  Desertion  cannot  be  inferred  from  the  men 

do  not  live  together,     (p.  452.) 

8.  Although  the  husband  gives  his  wife  only  a 

denies  her  much  of  his  society ;  puts  h< 
from  his  ordinary  residence,  because  she 
residence  and  yet  does  not  break  off  the  i 
tion,  there  can  not  be  said  to  be  any  des 
453.) 

9.  If  during  the  three  years  required  by  the  sta 

the  bonds  of  matrimony,  on  the  ground  i 
band  cohabits  with  his  wife,  the  desertio 

Appeal  from  a  decree  of  the  circuit  coi 
Wood,  rendered  on  the  3d  day  of  May, 
cause  in  said  court  then  i)ending,  where 
wa«  plaintiiF,  and  Lucinda  Burk  was  defei 
the  petition  of  said  defendant. 

Hon.  James  M.  Jackson,  judge  of  the  i 
rendered  the  decree  appealed  from. 

Johnson,  President,  furnishes  the  folic 
the  case : 

This  is  a  suit  in  equity  to  procure  a  di 
rimomi,  on  account  of  desertion  for  three  3 
filed  in  the  circuit  court  of  Wood  county 
alleges,  that  plaintiff  and  defendant  wer 
1864;  that  shortly  after  his  marriage  v 
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a  Hunter,  she  abandoned  him  and  went  to  live  with 
jnds;  that  he  had  frequently  solicited  her  to  return  to 
ne,  but  she  had  at  all  times  refused ;  that  afterwards 
modified  the  spirit  of  abandonment  as  to  remove  into 
e  on  complainant's  land,  but  refused  to  live  with  him 
lome;  that  her  desertion  of  him  was  commenced  and 
led  against  his  consent;  that  she  had  for  more  than 
irs,  "  intentionally,  maliciously  and  absolutely  deserted 
uuloned  your  orator,  and  compelled  him  to  live  with- 
consort,  or  assistance,  which  he  was  entitled  to  have 
husband  from  his  wife,  and  that  for  more  than  said 
of  live  yeai-s  she  has  utterly  failed  and  refused  to  per- 
er  marital  duties  towards  your  orator,  as  his  wife  is 
d  by  the  laws  of  the  land  to  do,  and  she  has  repeatedly 
d  to  your  orator  her  lirm,  settled  and  determined  pur- 
fver  to  return  to  your  orator's  house,  or  to  resume  her 
or  in  anywise  to  conduct  herself  as  the  wife  of  your 

On  the  contrary  she  has  pretended,  that  she  would 
tide  with  your  orator  upon  condition,  that  your  orator 
go  and  live  at  another  place  than  his  own  house  and 
and  would  abandon  his  house  and  home."  The  bill 
ieges,  that  they  have  three  children  by  the  marriage, 
ays  for  a  divorce  from  the  bonds  of  matrimony,  and 
custody  of  the  infant  children. 

defendant  answered  the  bill  denying  the  charge  of 
)n,  and  denying,  that  any  offers  to  receive  her  into 
ise  had  ever  been  made,  except  through  plaintiff's  at- 

a  short  time  before  the  institution  of  the  suit.  She 
hat  he  cruelly  drove  her  from  his  home  more  than 
n  vears  before,  and  had  never  offered  to  receive  her 
xcept  conditionally,  by  a  cold  and  heartless  message 
her  by  his  attorney  as  aforesaid;  that  when  she  mar- 
dntiff  she  was  living  with  an  old  maiden  aunt,  Mary 
•,  and,  that  before  the  marriage  plaintiff*  promised  her, 
18  old  aunt,  with  whom  she  had  lived,  when  her  mother 
live,  and  also  since  the  mother's  death,  should 
th  them;  that  aunt  was  old,  and  would  have  been 
mless  she  accompanied  them ;  that  plaintiff  did  take 
nt  with  her  to  his  own  home,  but  in  about  eighteen 
;  thereafter  drove  her  off;  that  defendant  protested, 
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reminding  him  of  his  promise,  but  he  drove  them  both  from 
his  home,  and  that  they  then  went  back  to  their  former  home, 
where  they  remained  for  nearly  two  years,  when  plaintiff 
moved  them  into  a  house  on  a  place  where  he  then  lived, 
near  his  own  house,  at  which  she  and  her  aunt  lived.  For 
a  year  before  this  last  move,  plaintiff  visited  her  as  her  hus- 
band, coming  and  going  as  he  pleased.  She  lived  near  his 
house,  alter  being  moved  back,  for  about  six  years;  during 
all  this  time  she  did  his  washing  and  mending,  and  in  all 
things  discharged  her  duty  as  a  good  and  faithful  wife.  He 
came  frequently  to  see  her,  staying  sometimes  for  a  day  or  two, 
and  often  remaining  over  night,  they  cohabiting  as  man  and 
wife;  she  often  went  to  his  house,  and  did  whatever  work 
was  necessarj'  to  be  done. 

He  sold  the  place  where  they  then  lived,  and  bought 
another  farm,  to  which  farm  said  plaintift'  himself  moved 
respondent  and  her  aunt.  They  lived  in  a  house  on  this  new 
farm,  a  few  hundred  yards  from  his  own  residence.  At  this 
place  she  remained,  and  was  there  when  the  answer  was  filed. 
At  this  place  plaintiff  and  respondent  cohabited  as  man  and 
wife;  plaintift*  often  staying  with  respondent  in  this  house  a 
week  at  a  time,  "and  until  recently,  before  instituting  his  suit 
against  her,  he  has  divided  his  time  day  and  night  between  the 
house  he  calls  his  home,  and  the  house,  in  which  respondent 
lived." 

A  short  time  before  the  institution  of  this  suit,  and  shortly 
after  plaintiff's  attorney  had  served  on  her  a  notice  to  come 
to  the  house,  in  which  plaintiff  lived,  the  plaintiff'  served 
notice  on  Miss  Hunter  to  vacate  the  house,  in  which  she  and 
respondent  lived.  She  further  says,  that  she  has  just  gone 
where  he  told  her  to  go,  and  has  done  everything  he  desired 
her  to  do.  She  denies  that  he  is  entitled  to  the  custody  of 
the  children.  She  asks  in  her  answer  by  way  of  affirmative 
relief,  a  divorce  from  bed  and  board  from  complainant,  with 
alimony,  on  the  ground  of  desertion  from  her,  and  cruelty 
and  neglect.  But  I  am  of  opinion,  that  as  the  plaintiff  denies 
these  charges  in  his  replication,  and  as  they  are  not  sus- 
tained by  proof,  it  is  necessary  to  set  out  the  grounds  more 
specifically,  although  evidence  was  taken,  which  will  be  here- 
after commented  upon. 
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On  the  8d  day  of  May,  1881,  the  court,  upon  the  hearing, 
entered  a  decree  dissolving  the  bonds  of  matrimony;  leav- 
ing the  children  for  the  present  in  che  custody  of  the  defend- 
ant, reserving  the  right  upon  petition  to  make  any  further 
decree  as  to  them,  which  might  be  necessary,  and  also 
reserving  the  right  to  the  defendant  to  apply  to  the  court,  at 
any  future  time,  tor  such  relief  as  she  might  show  herself 
entitled  to  ;  and  each  party  was  ordered  to  pay  his  and  her 
own  costs.     From  this  decree  the  defendant  appealed. 

Loomiis  ^  Tavenner  for  appellant  cite  the  following  authori- 
ties :  Code,  ch.  64  §5;  21  Gratt.  43;  22  Gratt.  168;  80 
Gratt.  307;  1  Bishop  Marr.  and  Div.  (5th  Ed.)  §§  775,  778  ; 
4  Rand.  662 ;  4  H.  &  M.  507 ;  1  Bishop  Marr.  and  Div.  § 
568 ;  Id.  %%  569,  571,  787 ;  2  Bishop  Marr.  and  Div.  350 
^i  sej, 

John  A.  Hutchinson  for  appellee  cites  the  following  au- 
thorities :  4  Paige  432;  32  Miss.  279;  19  111.  834;  27  Ind. 
186;  25  Vt.  678;  1  Dev.  (N.  C.)  Eq.  352;  4  Barb.  217;  6 
Tex.  3;  7  Tex.  538;  100  Mass.  150;  84  Ark.  37;  52  Ind. 
553;  44  Ala.  437;  41  Ga.  46;  27  Wis.  252;  78  111.  497 ;  31 
N.  J.  Eq.  225 ;  Mo.  App.  572;  8  Oregon  224;  87  111.  250; 
29  N.  J.  Eq.  96  ;  2  Bishop  Marr.  and  Div.  §  655  a;  1  Bishop 
Marr.  and  Div.  §  773;  Id.  §  788  and  notes;  Id.  §  754;  1 
Bishop  Marr.  Women  §  45 ;  1  Bishop  Marr.  and  Div.  §  786 
and  cases  cited ;  32  X.  J.  Eq.  231 ;  21  Gratt.  43  to  47 ;  30 
Gratt.  307 ;  31  Gratt.  13  ;  103  Mass.  577 ;  2  Beas.  (X.  J.)  38 ; 
4  Allen  39;  1  Hoff.  47;  2  Bishop  Marr  and  Div.  §  672;  1 
Bishop  Marr.  and  Div.  §  799;   Id.  §  810. 

Johnson,  President,  announced  the  opinion  of  the  Court: 

This  will  be  the  first  reported  divorce  case  in  this  State. 
We  would  gladly  wish,  that  it  might  be  the  last.  The  bonds 
of  matrimony  should  never  be  dissolved  unless  for  the  most 
cogent  legal  reasons  made  clearly  to  appear  to  the  court.  Of 
course  when  such  reasons  do  appear,  painfiil  as  it  is  to  pro- 
nounce a  decree  dissolving  the  marriage,  the  law  must  be  en- 
forced. One  of  the  grounds  for  divorce  from  the  bond  of 
matrimony,  as  declared  in  our  Code,  chapter  64,  section  5, 
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18,  "where  either  party   willfully  abando 
other  for  three  yeai^s." 

That  is  desertion,  for  which  a  divorce  w 
ift  a  breach  of  matrimonial  dutv,  and  is 
the  breaking  of  the  matrimonal  cohabital 
ot  the  intent  to  desert  in  the  mind  of  the  of 
combine  to  make  the  desertion  complete. 
21  Gratt.  43 ;  Latham  v.  Latham,  30  Grati 

It  is  a  question  of  some  doubt  from  the 
cause,  whether  the  defendant  in  the  firs 
the  plaintiif,  or  whether  the  plaintiff  drove 
and  thus  deserted  her.  The  plaintiff  and 
former  marriage,  in  their  depositions  saj 
ordered  Miss  Mary  Hunter  to  leave  the  Y 
defendant,  against  the  protest  of  the  plai 
On  the  other  hand  the  defendant  and  Mise 
positive  in  their  depositions,  that  plain 
Hunter  to  leave,  and  when  Mrs.  Burk 
minded  plaintiff  of  his  promise,  that  Miss 
with  them,  that  he  then  ordered  his  wife 
very  evident  from  the  evidence,  that  the  p 
Miss  Hunter,  and  his  ordering  her  from 
whole  cause  of  the  trouble.  It  is  shown  t( 
my  mind,  that  the  plaintiff*  did  promise  I 
married  her,  that  her  old  aunt  should  1 
them.  Xo  satistactory  reason  is  shown  fo 
ness  to  this  old  lady,  and  if  he  had  had  an 
for  his  wife's  attachment  to  her  old  aunt,  1 
acted  in  this  unseemly  manner.  In  tliis  a 
not  show  any  affection  for  his  wife.  But 
would  not  justify  a  desertion  on  the  part 
duty  was  to  her  husband,  before  her  aui: 
the  evidence  shows,  that  she  did  on  that  fi 
her  husband.  But  even  if  she  did  not,  the 
dence  shows,  that  in  1867  the  plaintiff, 
Nourse  and  others,  asked  her  in  good  fait 
she  refused  to  do.  If  she  had  not  desertt 
desertion  would  have  dated  from  that  tii 
D.  sec.  786  and  cases  cited;  TVaU  v.  TVa//, 
The  intent  to  desert  being  once  shown,  ie 
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tinue    until    the   contrary   appears.      Bailey  v.   Bailey^   21 
Gratt.  43. 

Is  there  anything  in  this  record,  which  shows,  that  the 
intent  to  desert  was  abandoned?  The  conduct  of  the  parties 
will  have  much  influence  in  determining  this  question.  Mrs. 
Burk  swears,  that  in  about  a  year  after  she  left  her  husband's 
house,  he  visited  her  and  they  cohabited  together  as  man 
and  wife;  and  that  in  about  two  years  thereafter,  the  plain- 
tiff, Burk,  came  with  his  own  teams  and  moved  Mrs.  Burk, 
her  children  and  aunt  Mary,  and  their  household  goods  to  a 
house  within  a  few  hundred  yards  of  the  house,  in  which 
plaintiff  lived,  where  tor  a  number  of  years  they  resided; 
Mr.  Burk,  visiting  her  as  he  pleased,  staying  with  her  at 
night  as  her  husband,  and  resuming  the  matrimonial  cohabi- 
tation. Mrs.  Burk  testifies,  that  he  did  not  ask  her  to  go  into 
his  house  where  he  lived;  he  says  he  did. 

It  is  very  evident  from  the  circumstances  and  the  conduct 
of  the  parties,  that  this  arrangement  was  a  compromise  be- 
tween them ;  because  the  plaintiff  would  have  been  under  no 
legal  obligation  to  bring  his  wife  back  to  his  own  premises, 
had  she  without  cause  deserted  him,  and  persisted  in  such 
desertion.  From  this  place  when  plaintiff  had  sold  it,  his 
wife  uniting  in  the  deed,  he  removed  her  and  her  children, 
and  Miss  Hunter  to  another  place,  which  he  had  bought  a 
few  miles  distant  from  where  they  lived,  in  a  log  house  on 
said  place,  near  his  own  residence.  Again  the  plaintiff  kept 
up  his  visits  to  his  wife,  staying  with  her  at  night  as  he 
wished,  and  cohabiting  with  her,  and  this  state  of  things  con- 
tinued until  the  spring  of  1880,  when  he  sent  the  demand  to 
her,  through  his  counsel,  that  she  should  move  into  the 
bouse  with  him ;  and  about  the  same  time  he  sent  a  no- 
tice to  the  old  lady.  Miss  Hunter,  to  vacate  the  premises. 
This  terminated  the  arrangement  to  have  her  live  away  fi'om 
his  residence,  even  on  his  premises ;  an  arrangement,  which 
had  evidently  been  made  and  adhered  to  for  about  ten  years. 
This  he  had  a  right  to  do,  and  if  his  wife  declined  to  go 
without  a  legal  excuse,  it  would  be  desertion  on  her  part 
from  that  time.  When  the  husband  changes  his  matrimo- 
nial home,  the  wife  must  go  with  him,  and  if  she  refuses 
without  a  legal  excuse  she  deserts  him.     This  demand  was 
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made  on  the  wife,  a  few  nionthfl  only  before  this  suit  was 
brought.  Tt  was  the  wife's  duty  to  obey  him,  and  to  go  into 
his  own  residence,  and  we  do  not  see  in  the  record  a  legal 
excuse  for  her  not  doing  so.  It  is  her  duty  now  to  offer 
in  good  faith  to  live  with  him,  in  the  residence  he  has  chosen, 
and  if  he  refuses  to  receive  her,  from  that  moment  it  will  be 
desertion  in  him.  But  the  desertion  to  be  ground  of  divorce 
from  the  bond  of  matrimony  must  contbme  three  years.  It 
must  be  a  continuous,  unbroken  desertion.  Two  periods  of 
desertion  cannot  be  added  together  for  the  purpose  of  mak- 
ing up  the  term  required  by  the  statute.  Gaillard  v.  Godl- 
lard,  23  Miss.  152.  Desertion  caimot  be  inferred  from  the 
mere  unaided  fact,  that  the  parties  do  not  live  together. 
Jennmgs  v.  Jenning.^,  2  Beasley  38. 

The  evidence  in  this  case  shows  very  clearly,  that  for  more 
than  ten  years  before  the  institution  of  this  suit,  the  plaintiff 
had  two  residences  on  his  premises,  in  one  of  which  his  chil- 
dren by  his  former  wife  lived,  and  in  the  other  his  wife  and 
children  ;  and  the  husband  and  father  divided  his  time  be- 
tween the  two.  As  before  stated  he  had  the  right  to  break 
up  this  arrangement  whenever  he  chose,  and  when  he  did, 
his  wife  must  go  with  him  to  the  other  residence,  or  to  what- 
ever place  he  might  make  his  home.  But  while  the 
arrangement  contiimed,  is  it  not  absurd  to  say,  that  there 
could  under  such  circumstances  be  any  desertion  by  the 
wife  ? 

It  has  been  held,  that  actual  abandonment  of  matrimonial 
cohabitation,  without  reasonable  cause,  for  the  statutory 
period,  intentional  on  the  part  of  the  wife,  is  cause  for  di- 
vorce, notwithstanding  the  fact,  that  she  make  occasional 
visits  to  the  house  of  her  husband  to  look  after  her  childreft, 
and  while  there,  engage  in  domestic  duties,  but  while  there 
occupied  a  different  room  from  her  husband.  Rie  v.  JRie,  34 
Ark.  37.  In  Kentucky  it  was  held,  the  right  of  the  wife  to 
obtain  a  divorce,  will  not  be  impaired  by  an  offer  made  by 
the  husband  a  short  time  before  the  lapse  of  two  years  to 
make  provision  for  her  support,  unless  it  is  accompanied 
with  an  offer  to  receive  and  acknowledge  her  as  his  wife.  2 
Litt.  338 

In  Massachusetts  it  was  held,  that  proof  that  a  husband 
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intentionally  and  against  his  wife's  consent  abandoned  for 
five  consecutive  years  all  raatrimonial  intercourse  and  com- 
panionship with  her,  and  denied  her  the  protection  of  his 
home,  will  sustain  her  libel  tor  divorce  from  the  bond  of 
matrimony,  on  the  ground  of  desertion;  and  it  is  immaterial, 
that  during  that  period  he  has  regularly  contributed  money, 
and  from  time  to  time  necessaries  towards  supporting  his 
wife  and  children.     Magrafh  v.  Magrath,  103  Mass.  577. 

In  Yeatman  v.  Yeatmaii,  Law  Rep.  1  P.  &  D.  491,  the  judge 
ordinary  said:  "A  wife  is  entitled  to  her  husband's  society 
and  the  protection  of  his  name  and  home,  in  cohabitation. 
The  permanent  denial  of  those  rights  may  be  aggravated  by 
leaving  her  destitute,  or  mitigated  by  a  liberal  provision  for 
her  support;  but  if  the  cohabitation  is  put  an  end  to, 
against  the  consent  of  the  wife  and  without  the  intent  of 
renewing  it,  the  matrimonial  oifense  of  '  desertion '  is  in 
my  judgment  complete."  It  is  also  true,  that  although 
the  husband  gives  his  wite  only  a  meager  or  no  support, 
denies  her  much  of  his  society,  puts  her  in  a  house  separate 
from  his  ordinary  residence,  because  she  refuses  to  live  at 
his  residence,  and  yet  does  not  break  off  the  matrimonial 
cohabitation,  neither  can  be  said  to  have  deserted  the  other. 
As  is  said  in  Latham  v.  Latham,  30  Gratt.,to  constitute  "  de- 
sertion" within  the  meaning  of  the  statute,  there  must  be  a 
combination  of  two  things :  an  intention  to  desert,  and  an 
actual  breaking  oiF  of  the  matrimonial  cohabitation.  The 
matrimonial  cohabition  cannot  be  broken  oft  by  the  mere 
fact  of  living  in  separate  houses,  while  the  husband  con- 
stantly or  at  any  time  occupies  the  marriage-bed.  If  such  a 
thing  could  for  a  moment  be  tolerated,  then  a  man  would 
have  a  legal  warrant  for  the  space  of  three  years  to  make 
his  wife  his  mere  mistress,  an  act  as  shocking  to  the  law  as 
it  is  to  morality  and  religion. 

In  an  anonymous  case  6  Mass.  147,  Parsons  C.  J.  said : 
"It  would  be  injustice  to  the  wife,  and  immoral  in  the  hus- 
band to  claim  and  enjoy  as  his  peculiar  marital  rights,  the 
society  of  his  wife,  after  a  knowledge  of  her  offense,  and 
afterwards  to  cast  her  off  for  that  same  offense." 

This  plaintiff'  occupies  a  very  unenviable  position  as  shown 
by  the  record.     Within  the  greater  part  of  the  statutory 
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period  of  three  years,  prior  to  ihe  institution  of 
clearly  and  conclusively  shown,  that  he  contir 
intercourse  with  his  wife ;  he  admits  it  himsel 
sition,  in  which  he  says  in  answer  to  a  question 
the  time  that  she  came  there,  or  rather  from 
after  she  came  back  to  the  Ford  iarm,  I  tried  ti 
her  and  the  children ;  and  at  times  I  have  eaten 
and  for  a  while  she  gave  her  consent,  that  she  w< 
me  at  her  own  house,  which  invitation  I  accept 
the  course  of  time,  tliat  she  would  come  home 
would  live  as  man  and  wife.  Not  quite  a  yea 
that  should  stop  forever.'^  Was  the  stopping  of 
the  cause  of  this  suit  ?  And  did  he  hope  to 
court,  that  notwithstanding  the  fact,  that  niatrin 
tation  had  not  been  broken  off  one  year,  that  1 
cure  a  divorce  on  the  ground,  that  his  wife  had 
for  three  consecutive  years  ?  If  he  honestly  claim 
yeai^s  before  he  brought  this  suit  his  wife  was  a 
his  home,  and  that  the  time  was  running,  whic 
him  a  right  to  a  divorce,  and  during  that  time  1 
iting  with  her,  from  his  stand  point  he  was  mi 
mistress,  nothing  more.  Could  anything  be  m 
the  wife  or  more  immoral  in  such  a  husband? 

There  is  a  case,  Kennedy  v.  Kennedy^  87  111. 
it  was  held,  that  where  a  wife  reftised  to  go 
band  to  a  new  home  acquired  by  him,  and  wit 
justification  deserted  him  for  more  than  two  3 
fact  of  the  husband's  cohabiting  with  her  at 
house  on  one  occasion  within  the  two  years, 
refused  to  go  and  live  with  him,  did  not  hav 
bar  him  of  the  right  to  a  divorce.     This  is  th 
far  as  I  know,  in  which  such  doctrine  is  held 
approve  it;  we  think  it  wrong  in  principle, 
dangerous  to  good  morals  in  its  tendency.     Tl 
ever  only  one  instiince  of  cohabitation  with 
Here  the  cohabitation  was  continuous,  for  mo] 
tlie  three  years  required. 

This  record  shows  no  legal  ground  for  a  ( 
decree  of  the  circuit  court  is  reversed  with  cosi 
luut;  and  this  Court  proceeding  to  pronounce  i 
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rcuit  court  should  have  rendered,  the  plaintift'e  bill  is 
jsed  with  costs. 

►GEs  Green  and  Snyder  Concurred. 

:reb  Reversed.     Bill  Dismissed. 


WHEELING. 

Ierchants  National  Bank  v.  Good,  ADM'R.^etah. 

Submitted  June  8,  1882— Decided  April  14,  1883. 

(Woods,  Judge,  Absent.) 

idgment  againt  the  personal  representative  of  an  estate  is  not 
^en  prima  facie  much  less  conclusive  evidence  against  the 
evisee  or  heir  of  such  estate ;  and  the  fact  that  the  same  per- 
)n  may  be  both  personal  representative  and  heir  or  devisee 
oes  not  constitute  an  exception  to  the  rule.     (p.  461.) 

i  suit  to  subject  real  estate,  conveyed  by  a  debtor  in  his  life- 
me  without  valuable  consideration,  to  the  payment  of  a  simple 
)ntract  debt,  it  is  error  for  tlie  court  to  talie  the  amount  of  a 
idgment  for  such  debt  recovered  against  the  administrator  of 
ich  debtor  as  the  foundation  for  its  decree  and  to  give  interest 
a  the  amount  of  such  judgment — said  amount  being  for  the 
rincipal  and  interest  on  the  original  debt  at  the  date  of  said 
idgment.  The  decree  in  such  case  should  be  for  the  original 
ebt  with  the  interest  aggregated  thereon  to  the  date  of  the 
Bcree,  and  then  interest  on  such  aggregate  until  paid.  (p.  461.) 

giving  of  a  new  note  for  an  old  one  which  had  become  due — 
le  amount  and  makers  of  the  two  notes  being  the  same — will 
ot  be  treated  as  a  payment  or  extinguishment  of  the  old  note 
r  the  pre-existing  debt,  unless  the  parties  so  expressly  agree  ; 
ut  it  will  be  regarded  merely  as  an  extension  of  credit,  (p.  463.) 

mch  case  the  surrender  of  the  old  note  will  not  of  itself  raise  a 
resumption  of  such  agreement  to  extinguish  the  old  note  by 
he  giving  of  the  new  one,  it  being  considered  as  a  conditional 
urrender  and  that  its  obligation  is  restored  and  revived,  if  the 
lew  note  is  not  paid.    (p.  464.) 

d  the  new  note  will  not  be  regarded  as  a  payment  of  the  old, 
ven  when  it  is  so  expressly  agreed,  if  such  agreement  was  pro- 
ured  by  the  concealment  of  any  material  fact  affecting  the 
ecurity  of  the  debt.    (p.  465. ) 

p  will  the  presumption  apply  where  the  creditor,  when  he  takes 
he  new  note,  abandons  some  security  which  he  holds,  (p.  466.) 

«  «at>mltte<l  iT^fore  Judge  W.  took  bU  9eat  on  tbe  beqch. 
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7.  Wliere  one  of  two  or  more  makers  of  a  joint  and  several  promissory 
note  is  surety,  he  is  liable  to  the  payee  as  principal ;  and,  ex- 
cept in  special  cases  provided  by  statute,  the  holder  of  such 
note  has  the  same  legal  rights  against  such  surety  as  he  has 
against  the  principal  maker.    (467.) 

Appeal  from  and  supersedeasi  to  a  decree  of  the  circuit 
court  of  the  county  of  Ohio,  rendered  on  the  23d  day  of 
May,  1881,  in  a  cause  in  said  court  then  pending,  wherein 
the  Merchants  National  Bank  of  West  Virginia  was  plaintiff, 
and  J.  Hanson  Good,  administrator,  and  others  were  defend- 
ants, allowed  upon  the  petition  of  said  Good. 

Hon.  Thayer  Melvin,  judge  of  the  first  judicial  circuit, 
rendered  the  judgment  appealed  from. 

Snyder,  Judge,  furnishes  the  following  statement  of  the 
case: 

On  the  14th  day  of  October,  1872,  and  for  many  years 
prior  thereto,  Benoni  S.  Good  was  the  owner  in  fee  of  valu- 
ble  real  estate  in  the  county  of  Ohio,  which  he  by  deed  dated 
on  that  day  and  recorded  in  said  county  on  the  day  follow- 
ing conveyed  to  Robert  B.  Woods,  trustee,  without  any  val- 
uable consideration,  for  the  use  of  his  wite  Jane  T.  Good  for 
life  with  remainder  in  fee  to  his  son,  J.  Hanson  Good ;  that 
on  the  said  14th  day  of  October,  1872,  and  for  several  j^ears 
before  that  time,  Moses  V,  Good,  Benoni  S.  Good  and  A. 
Bedillion  were  indebted  to  the  Merchants  National  Bank  of 
West  Virginia,  Wheeling,  upon  a  joint  and  several  note 
executed  by  them  to  said  bank  for  one  thousand  four  hun- 
dred dollars.  The  consideration  for  said  debt  was  money 
borrowed  by  said  Moses  C.  Good  upon  the  note  of  hiraeslf 
with  the  said  Benoni  S.  Good  and  A.  Bedillion  as  his 
sureties  thereon  ;  that  notes  for  said  debt  had  been  renewed 
every  ninety  days  for  the  same  sum  and  by  the  same  parties 
from  the  date  of  the  loan,  the  interest  for  the  current  ninety 
days  having  been  paid  at  each  renewal,  until  November  26, 
1872,  when  it  was  finally  renewed  by  giving  the  following 
note  and  paying  the  interest  thereon  till  its  maturity : 

"$1,400.  Ninety  days  after  date,  we,  or  either  of  us, 
promise  to  pay  to  the  Merclmiits  National  Bank  of  West 
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Virginia  (at  Wheeling)  fourteen  hundred  dollars,  for  value 
received.     Witness  our  hands  this  25th  day  of  November, 

1872,  "(Signed) 

"M.  C.  Goon, 
"B.  S.  Goop, 
"A.  Bedillion." 
At  each  renewal  the  matured  note  was  surrendered  to  said 
M.  C.  Good  by  the  bank ;  that,  on  the  6th  day  of  January, 

1873,  the  said  Benoni  S.  Good  departed  this  life,  and  on  the 
12th  day  of  April,  1873,  his  son,  the  said  J.  Hanson  Good, 
duly  qualified  as  his  administrator ;  that  no  part  of  the  said 
one  thousand  four  hundred  dollars  having  been  paid,  the 
said  bank  by  an  action  on  said  note  of  November  25,  1872, 
recovered  a  judgment  against  said  J.  Hanson  Good  as  ad- 
ministrator of  said  Benoni  S.  Good,  deceased,  in  the  munici- 
pal court  of  Wheeling,  on  May  29,  1874,  for  one  thousand 
five  hundred  and  eighty-nine  dollars;  and  the  said  judgment 
remaining  unpaid,  the  said  bank  on  the  31st  day  of  August, 

1874,  instituted  this  suit  in  the  circuit  court  of  Ohio  county 
against  said  J.  Hanson  Good  in  his  own  right  and  as  admin- 
istrator of  said  Benoni  S.  Good,  deceased,  Jane  T.  Good  and 
Robert  B.  Woods,  trustee.  The  plaintiff,  in  its  bill,  avers 
the  facts  hereinbefore  stated,  and,  also,  that  said  deed  of  Octo- 
ber 14,  1872,  was  made  with  intent  to  delay,  hinder  and  de- 
fraud the  plaintiff  as  a  creditor  of  said  Benoni  S.  Good,  and, 
being  without  valuable  consideration,  is  void  as  to  the  plain- 
tiff^s  debt  which  had  been  contracted  before  the  execution 
thereof;  that  the  said  real  estate  is.  of  the  value  of  twenty 
thousand  dollars,  and  it  was  mainly  on  account  of  the  owner- 
ship of  said  real  estate  that  the  notes  for  the  debt  aforesaid 
were  renewed  from  time  to  time  and  credit  given  to  said 
Benoni  S.  Good ;  and  prays,  that  the  said  deed,  as  to  the  said 
debt  of  the  plaintiff,  be  declared  void  and  so  much  of  the  real 
estate  therein  conveyed  as  shall  be  necessary  may  be  sold  to 
pay  said  debt  with  interests  and  coats,  and  for  general  relief. 

The  delendant  J.  H.  Good  demurred  to  the  plaintiff's  bill, 
which  demurrer  was  overruled  by  the  court,  and,  subse- 
quently, he  in  his  own  right  and  as  administrator  of  said 
B.  8.  Good,  deceased,  and  the  defendant,  Robert  B.  Woods 
trustee,  filed  their  separate  answers  to  said  bill,  and  the 
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plaintiiF  replied  generally  thereto.  The  said  J.  H.  Go 
his  answer  avers,  that  said  B.  S.  Good  died  withou 
estate ;  that  he  is  his  administrator,  and  no  assets  have 
come  into  his  hands.  He  admits  the  recovery  of  the 
tift's  jndgment,  but  denies  that  said  B.  S.  Good  was  ind 
to  the  plaintiff  on  account  of  the  note  upon  which  said 
ment  was  recovered  prior  to  Xovember  25,  1872,  the  di 
said  note,  and  he  avers  that  all  the  series  of  notes  ment 
in  plaintiff's  bill  of  date  i)rior  to  the  25th  of  November, 
had  been  paid  and  surrendered  by  the  plaintiff.  He  ( 
that  said  conveyance  of  October  14,  1872,  was  made 
intent  to  delay,  hinder  and  detraud  the  plaintiff  or  thi 
debt  of  plaintiff  had  been  contracted  at  or  before  the  d\ 
said  conveyance ;  and  he,  also,  denies  that  it  was  the  o 
ship  of  the  real  estate  conveyed  by  said  B.  S.  Good  on  ^ 
plaintiff  mainly  relied  for  the  security  of  its  said  debt, 
answer  of  the  said  Robert  B.  Woods  trustee,  denies  th 
had  any  knowledge  of  any  indebtedness  by  the 
B.  S.  Good  to  plaintiff  at  the  date  of  said  conveyance  to 
and  he  denies  that  the  real  estate  thereby  conveyed  ci 
made  liable  for  said  debt,  or  that  said  conveyance  was 
with  intent  to  delay,  hinder  and  defraud  the  plaintiff  o 
one  else. 

The  record  shows  that  the  respective  parties  admitte 
following  facts  in  the  cause : 

1.  That  Benoni  S.  Good  was  suretv  forM.  C.  Good  ( 
note  of  November  25,  1872,  and  also  on  all  other  no 
which  this  was  a  renewal ; 

2.  That  when  said  note  of  November  25,  1872,  was 
ered  to  the  plaintiff*  in  renewal  of  a  note  tJien  due,  th( 
then  due  was  surrendered  to  M.  C.  Good,  and  also  that  a 
renewal  the  old  note  was  surrendered  to  M.  C.  Good ; 

3.  That  no  personal  notice  was  given  by  Benoni  S.  < 
nor  any  of  the  defendants  to  the  plaintiff*  of  the  executi 
the  deed  to  R.  B.  Woods  trustee ; 

4.  That  the  consideration  for  said  deed  was  the  n\ 
love  and  affection  of  Benoni  S.  Good  for  his  wife  and 
and 

5.  That  at  the  time  of  the  institution  of  this  suit  Moi 
Good,  and  A.  Bedillion,wbo  with  said  Benoni  S.  Goodj 
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,nd  several  makers  of  the  notes  and  renewals  in  these 
dings  named,    had   departed   this  life,  having   died 

insolvent;  and  that  this  suit  may  proceed  without 
g  their  respective  personal  representatives  parties  to 
me  and  be  decided  as  though  said  personal  rei)resenta- 
lad  been  made  and  were  parties  duly  served  with  pro- 
L  these  proceedings, 
se  admitted  facts  and  the  foregoing  statement  contain 

material  facts  presented  by  the  record  in  this  cause, 
defendant  Jane  T.  Good  having  departed  this  life,  the 
ated  as  to  her,  and  on  May  23, 1881,  the  said  circuit  court 
o  county  entered  a  decree,  finding  that  the  defendant,  J. 
•n  Good,  administrator  of  Benoni  S.  Good,  deceased,  is 
ed  to  the  plaintiff  in  the  sum  of  one  thousand  five  hun- 
nd  eighty-nine  dollars,  with  interest  thereon  from  May 
74,  until  paid;  that  said  indebtedness  was  contracted 
i  B.  S.  Good  prior  to  the  date  of  said  conveyance  of 
?r  14,  1872,  to  EobertB.  Woods  trustee ;  that  said  con- 
2G  was  voluntary  and  is  void  as  to  the  debt  of  plaintiff; 
he  court,  therefore,  decreed  that,  unless  said  debt, 
3t  and  costs  of  this  suit  were  paid  in  thirtj'  days,  a  com- 
ner,  therein  named,  should  sell  enough  of  said  real 
so  conveyed  to  pay  the  plaintiff's  debt,  &e.  From  this 
)  the  defendant  J.  Hanson  Good  obtained  from  this 
an  appeal  and  sivpersedeas, 

ert  White  for  appellant,  J.  H.  Good,  cited  the  following 
rities:  Code  Va.  (1849)  ch.  58  §  16;  Rev.  Stat.  U.  8. 
1;  Code,  ch.  74  §  2;  5  Cush.  158;  13  Vt.  452;  6  Mass. 
15  Serg.  &  R.  162;  12  Mich.  425;  21  Wend.  450;  8 
522;  4  Wash.  C.  C.  271;  5  Whart.  530;  Story  Prom. 
(5th  ed.)  §  105;  4  Mass.  336;  2  Vt.  287;  4  Vt.  549;  4 
444;  2  Mete.  (Mass.)  157;  12  W.  Va.  772;  Id.  784;  1 
53;  2  Cliff:  130;  3  Serg.  &  R.  276;  4  Watts  &  S.  100; 
.  318;  34  Mo.  485;  26  Coms.  481;  2  Gratt.  374;  12  W. 
J7;  11  Johns.  409;  23  Vt.  561;  8  Vt.  151;  2  McL.  594; 
.nch.  253;  26  Conn.  481;  21  Conn.  200;  27  Id,  47;  5 
126;  34  Mo.  485;  4  Wall.  C.  C.  271;  2  B.  &  A.  210; 
•att  1;  17  W.  Va.  574,  575;  6  Humph.  85;  10  Yerg. 
J  J.  J.  Marsh.  195;  1  La.  527;  5  Dal  329;  2  Pars.  203; 


Digiti 


zed  by  Google 


460  Bank  r.  Good.  [Sup.  Ct, 

10  Wheat.  340;  10  Serg.  &  R.  75;  11  K.  I.  619;  23  Vt  561 

8  Cow.  77;  8  T.  R.  515;  2  Corap.  &  J.  405;  3  M.  &  S.  862 
45  Barb.  476;  4  J.  J.  Mareli.  1 ;  2  Gill.  &  J.  493 ;  10  Md.  27 
20  Md.  248;  1  Ired.  262;  47  Barb.  29;  2  Gill.  707;  27  Ala. 
254;  5  Whart  530;  4  Watte  &  S.  100;  19  Pa.  318;  34  Mo. 
485;  4  Man.  G.  &  S.  272;  8  Vt.561 ;  15  Johns.  247;  32  Barb. 
296;  1  Hill  616;  3  W.  Ya.  622;  3  Call  204;  2  Cas.  &  Paine 
20;  4  Esp.  168;  Brandt  Suretyship  §  79;  ld.%2;  35  Mich. 
42;  21  How.  66;  1  Fla.  327;  6  111.  581;  31  Me.  188;  10  Mo. 
559;  10  Johns.  180;  31  Barb.  297;  23  Vt.  561;  2  Gill.  4  J. 
493;  10  Md.  27;  20  Md.  248;  Code  p.  631  §  2;  4  Min.  Inst 
part  n.  p.  908;  22  Gratt.  573;  7  Watt«  163;  2  B.  Mon.  254; 

1  Johns.  Chy.  354;  2  McL.  59;  20  la.  943;  40  Vt.  219;  1 
Blackt:  310;  5  Blackf.  129;  10  Serg.  &  R.  144;  36  la.  543; 
25  Cal.  645;  8  Cow.  437;  16  Johns.  152;  6  Wend.  613;  2 
Pars.  Bills  203;  26  Ga.  426;  34  Mo.  547;  42  Me.  649;  4  K 
H.  221;  30  Ga.  30b';  25  la.  221;  12  la.  55;  45  Me.  183;  30 
Vt.  148;  1  Freeman  Chy.  548:  23  Ga.  368;  13  la.  289;  19 
La.  453;  26  111.  469;  1  Stew.  11 ;  15  La.  An.  522;  27  HI.  323; 

9  Ala.  949;  31  111.  258;  55  Ga.  656;  16  Wis.  666;  53  Mo. 
153;  49  Ga.  309;  55  Mo.  31;  28  Me.  280;  7  El.  &  Bl.  431;  2 
El.  &  El.  424;  2  Mete.  (Ky.)  247;  17  Conn.  97;  11  Md.  286; 
6  Kan.  483;  6  Ga.  44;  46*^111.  428;  3  Tex.  215;  5  W.  Va.  140; 

10  W.  Va.  470. 

A.  J.  Clarke  for  appellee  eited  the  following  authorities: 
Code,  eh.  131  §  18;  Fj-eeinan  Jdgints.  §  163;  Reporter,  May 
3,  1882,  p.  672:  4  Leigh  88;  21  Gratt.  656;  26  Gratt.  638; 
13  W.  Va.  426;  2  Dan.  Xeg.  Inst.  §  1266;  Story  Prom.  Notes 
§§  104,  404,  438;  29  Gratt  225;  11  R.  L  609,  618;  7  How. 
220;  17  Curtis  97;  10  W.  Va.  87,  95;  Code,  ch.  74  §  2;  10 
W.  Va.  321;  3  Call  234;  26  Gratt.  638;  21  Gratt  567;  13 
W.  Va.  426;  6  Wend.  490;  23  Cal.  322;  Edwds.  Bills  200; 

2  Pars.  N.  &  B.  205,  219;  2  Dan.  Xeg.  Inst.  §  1272;  15  Serg. 
&  R.  162;  29  Gratt.  226;  9  W.  Va.  73,  76,  77;  10  W.  Va. 
662;  8  W.  Va.  549:  21  Gratt.  556;  Lead.  Cas.  Bills  &  Prom. 
Notes  642;  Thompson's  Nat'l  Bk.  Cjis.  883,  890;  7  How. 
220;  Rev.  Stat  F.  S.  §§  5133,  5136;  20  Minn.  204;  Thomp. 
Nat'l  Bk.  Cas.  935;  94  T.  S.  673. 

Snider,  Judge,  announced  the  opinion  of  the  Court: 
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The  first  error  complained  of,  is  that  the  circuit  court  im- 
properly overruled  the  demurrer  to  plaintift's  bill.  This  ob- 
jection seems  to  be  founded  on  the  averment  of  the  bill,  that 
the  plaintift's  judo^ment  against  the  administrator  of  B.  S. 
Good  is  a  lien  on  the  real  estate  therein  mentioned,  and  the 
prayer  asking  that  said  Um  may  be  enforced.  It  is  true  the 
bill  does  so  state,  but  it,  also,  avers  that  the  said  B.  S.  Good 
vras  long  prior  to  the  date  of  the  deed  conveying  said  real 
estate  indebted  to  the  plaintifl  by  note  for  one  thousand  four 
hundred  dollars,  which  note  by  renewals  from  time  to  time 
continued  said  indebtedness  until  the  said  note  of  November 
25,  1872,  was  given  as  the  final  renewal  for  said  debt.  And 
in  addition  to  the  prayer  for  specific  relief,  the  bill  contains 
a  prayer  for  general  relief.  The  plaintift*'s  judgment  against 
the  administrator  was  certainly  not  a  lien  on  the  said  real 
estate,  nor  was  it  even  prima  fane  evidence  of  any  indebted- 
ness against  the  grantee  and  beneficiaries  in  said  deed.  If, 
therefore,  the  bill  had  not  contained  other  sufficient  aver- 
ments and  a  prayer  for  general  relief,  the  demurrer  should 
have  been  sustained.  But,  if  the  objectionable  portions  of 
the  bill  are  excluded  as  surplusage,  the  remaining  averments 
and  prayer  are  still  suiRcient  to  entitle  the  plaintiflf  to  relief, 
and  the  demurrer  was  therefore  properly  overruled.  Beafl 
V.  Silvei/,  2  Rand.  401 ;   (hok  v.  Maneius,  5  Johns.  Oh.  99. 

The  second  and  third  assignments  of  error  present  the 
question,  first,  whether  or  not  a  judgment  against  an  admin- 
istrator is  conclusive  or  even  prima  facie  evidence  against  the 
devisee  or  heir  of  the  real  estate,  the  administrator  against 
whom  the  judgment  was  recovered  being  also  the  heir  or 
devisee;  and,  second,  if  not,  then  is  the  decree  in  this  cause, 
w^hich  takes  the  amount  of  the  judgment  against  the  admin- 
istrator as  the  foundation  of  the  plaintiff's  claim  and  gives 
interest  thereon  from  the  date  of  such  judgment  warranted 
by  the  law  of  this  State  ? 

Freeman  on  Judgments  §  163,  after  announcing  the  gen- 
eral rule  that  proceedings  against  the  executor  or  adminis- 
trator of  an  estate  do  not  preclude  a  defense  on  original 
grounds  by  the  devisee  or  heir  of  such  estate,  states  that 
cases  in  which  the  executor  or  administrator  and  the  devisee 
or  heir  are  the  same  person  are  exceptions  to  the  rule.     "For 
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though  in  this  case,"  says  this  author,  "the  partj'  claims  in 
two  capacities,  a  judgment  against  him  in  one  capacity  is  also 
conclusive  against  him  in  the  other.  He  represents  the  in- 
terests of  one  and  the  same  person ;  and  has  full  opportunity, 
in  a  suit  against  himself  as  personal  representative,  to  protect 
his  rights  as  successor  to  the  realty."  In  support  of  this 
doctrine,  two  cases  only  are  cited,  the  one  from  Pennsylvania, 
Stewart  v.  Montgomery^  23  Pa.  St.  410,  and  the  other  from 
Alabama,  Boykin  v.  Cook^  61  Ala.  473.  Upon  an  examina- 
tion of  these  cases  I  find  that  they  grow  out  of  the  statute 
laws  of  those  States  and  have  no  application  where  such  stat- 
utes do  not  exist  The  general  doctrine,  without  qualifica- 
tion or  exception  is  well  settled  in  Virginia  and  in  this  State, 
that  "there  being  no  privity  between  the  personal  repre- 
sentative and  the  party  to  whom  the  real  estate  passes,  a 
Judgment  against  such  personal  representative  is  not  even 
prima  facie  evidence  against  the  heir  or  devisee."  Laidley  v. 
Kline,  8  W.  Va.  218;  Caster  v.  Custer,  17  Id,  113;  Masm  v. 
Peters,  1  Munf  437;  Foster  v.  Creiishatc,  3  Munf.  520;  Shields 
V.  Ajulersorij  3  Leigh  736.  In  Brown  v.  Laicson,  76  Va.  B., 
the  questions  here  presented  was  not  passed  upon,  but  the 
court  in  that  case,  after  referring  to  the  rule  laid  down  by 
Freeman,  says:  "The  inconvenience  and  apparent  hardship 
of  the  rule,  as  it  is  understood  in  Virginia,  may  generally  be 
obviated.  In  most  cases,  certainly  in  cases  of  liquidated  de- 
mands and  when  there  is  a  known  deficiency  of  personal 
estate,  the  creditor  need  not  proceed  against  the  personal 
representative  separately  in  the  first  instance,  but  may  bring 
him  and  his  heirs  or  devisees  before  the  court  in  the  same 
suit  in  equity,  and  thus  avoid  the  hazard,  delay  and  expense 
of  a  repeated  litigation  of  the  same  matter."  This  is  the 
usual  course  in  this  State,  and  I  see  no  reason  or  necessity 
for  making  the  mere  fact,  often  accidental,  that  the  heir  or 
devisee  may,  instead  of  a  legatee  or  stranger,  become  the 
executor  or  administrator  of  an  estate,  the  basis  of  changing 
tlie  rule  and  making  the  judgment  conclusive  in  the  one  case 
while  it  is  not  even  prima  facie  evidence  in  the  other.  My 
conclusion,  therefore,  is  that  by  the  law  and  policy  of  this 
State  a  judgment  against  the  [)ersonal  representative  of 
an   estate    is   not    even   prima  fa/ne  much   less   conclusive 
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evidence  against  the  devisee  or  heir  of  such  estate,  and 
'  the  fact  the  same  person  may  be  both  personal  represen- 
tative and  heir  or  devisee  does  not  constitute  an  exception 
to  the  rule.  The  said  judgment  against  J.  Hanson  Good  as 
administrator  being  not  even  prima  facie  evidence  against  him 
as  grantee  of  the  real  estate,  it  follows  of  necessity,  that  said 
judgment  is  not  evidence  of  any  debt  for  which  the  real 
estate  in  the  bill  can  be  charged.  The  plaintiff's  right  to 
subject  said  real  estate  can  arise  alone  out  of  the  debt  for 
which  the  note  of  November  25,  1872,  was  given.  The  said 
judgment  in  this  suit  must  be  entirely  discarded.  And  said 
note,  which  the  plaintiff  concedes,  represents  the  whole  of 
said  debt  which  remains  unpaid,  having  became  due  on  the 
23d  day  day  of  February,  1873,  the  plaintiff  could  only  re- 
cover, the  amount  of  said  note  one  thousand  four  hundred 
dollars  with  interest  thereon  from  February  23,  1873,  to  May 
23,  1881,  the  date  of  the  decree.  And  according  to  our 
statute — sec.  16  ch.  131  of  the  Code — the  decree  should  have 
been  for  the  aggregate  of  principal  and  interest  to  the  latter 
date,  May  23,  1881,  with  interest  thereon  till  paid.  But  in- 
stead of  so  ordering  the  court  gave  a  decree  for  one  thousand 
five  hundred  and  eighty-nine  dollars  the  amount  of  said  judg- 
ment with  interest  thereon  from  May  29,  1874,  till  paid. 
This  was  manifest  error,  and  this  error  being  to  the  preju- 
dice of  the  appellant  in  a  sum  exceedingone  hundred  dollars, 
it  being  according  to  an  estimate  made  by  me  one  hundred 
and  sixty-one  dollars  and  eighty  cents,  the  said  decree  must 
be  reversed  therefor. 

We  come  now  to  the  material  question  in  this  cause  raised 
by  the  fourth  and  last  assignment  of  error.  It  is  insisted  by 
the  appellant  that,  Benoni  S.  Good,  being  simply  a  surety, 
the  pre-existing  debt  of  the  plaintiff,  as  to  him,  was  extin- 
guished when  the  note  of  Xovember  25,1872,  was  given,  dis- 
counted by  the  plaintiff*. and  the  jirecedent  note  surrendered 
to  M.  C  Good;  and  that  the  said  note  of  November  25, 
1872,  being,  as  to  said  B.  S.  Good,  the  creation  of  a  new 
debt,  contracted  afler  the  conveyance  of  October  14, 1872, 
had  been  executed  and  recorded,  the  validity  of  said  convey- 
ance, although  voluntary,  cannot  be  questioned  on  account  of 
said  debt,  so  subsequently  created. 
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Ill  support  of  this  position  attention  is  caV 
established  equity  rule,  that  ''Sureties  are  ne\ 
sible  beyond  the  clear  and  absolute  terms  i 
their  undertakings,  and  presumptions  and  eq 
allowed  to  enlarge  or  in  any  degree  to  cha 
obligations."  The  soundness  of  this  rule  w 
tioned ;  but  the  difficulty  is  to  determine  the 
extent  ot  the  undertaking  and  legal  obligati 
B.  S.  Good  in  respect  to  the  plaintiff's  deb 
It  must  be  conceded  that,  at  the  time  said 
October  14,  1872,  was  made  said  B.  S.  Good\ 
plaintiff  for  a  debt  of  one  thousand  four  h 
upon  a  positive  contract — a  note  for  that  sum, 
and  that  said  debt  has  not  been  paid  or  dis( 
the  giving  of  the  note  of  November  25,  187: 
parties  for  the  same  amount  and  the  acceptan< 
receiving  the  discount  thereon  for  ninety  day 
render  of  the  precedent  note  by  the  plaintiff  t 
constitutes  a  legal  payment  or  discharge  of  sj 
this  transaction  pay  the  old  and  create  a  new 

We  shall  first  enquire  what  the  legal  effect 
new  note  and  surrendering  the  previous  one  > 
Good  the  principal  debtor. 

In  Porter  v.  Talrott,  1  Cow.  380,  it  is  stated 
is  well  settled,  that  a  note  given  by  the  debt( 
dent  debt,  is  no  payment  of  the  original  demi 
expressly  agreed  to  receive  it  in  payment." 
cases  hold  the  same  doctrine :  Tobey  v.  Barb 
72;  Da^bling  v.  Z/oo,9,  45  Mo.  150 ;  Stdliffv.  A 
St.  186 ;  Lear  v.  Friedlander,  45  Miss.  559 ;  In 
6  Har.  &  J.  166 ;  aie  v.  Sackett,  1  Hill  516 ;  i 
ter,  14  Wis.  39. 

"To  give  to  the  acceptance  of  a  note  the  effec 
payment,  or  extinguishment  of  a  debt,  a  c 
should  be  so,  must  be  shoicii'^ — Glenn  v.  Snih 
493. 

In  Kihbey  v.  Jones^  7  Bush.  243,  it  was  hel( 
newml  of  a  note  executed  before  June,  1866,  8( 
with  it  another  debt  created  afler  that  date,  d 
as  a  payment  ot  the  first  note,  but  only  as  a 
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obligation  to  pay.  The  homestead  was  subject  to  that  part 
of  the  aggregate  note  which  was  a  renewal  of  the  note  execu- 
ted before  the  homestead  exemption  act  took  effect." 

Some  of  the  Virginia  cases  hold,  that,  iti  order  to  make 
one  instrument  given  by  the  same  parties  an  extinguishment 
of  another,  the  one  so  given  must  be  ot  a  higher  dignity  than 
the  former ;  and,  therefore,  even  when  it  is  agreed  that  the 
new  note  shall  be  an  extinguishment  of  the  old,  such  an 
agreement  is  a  nudum  pactum^  and  will,  if  the  new  note  is  not 
paid,  not  operate  as  an  extinguishment  of  the  old — McGuire 
V.  Gadsbj/y  3  Call  234 ;  Herrington  v.  Haiokins^  1  Eob.  391 ; 
Parker  v.  Cousins^  2  Graft.  873.  But  whether  this  be  the 
correct  doctrine  or  not,  it  is  well  settled  in  both  Virginia  and 
this  State,  that  a  note  will  not  be  regarded  as  an  absolute 
extinguishment  or  payment  of  a  precedent  note  or  pre-exist- 
ing debt,  unless  it  be  so  expressly  agreed — whether  the  note  re- 
ceived was  that  of  one  previously  bound,  or  of  a  stranger; 
and  it  will  not  be  so  regarded,  even  when  so  expressly  re- 
ceivedy  if  such  agreement  was  procured  by  fraudulent  conceal- 
ments and  representations — Poole  v.  Rice,  9  W.  Va.  73; 
Lazier  v.  Nevin,  3  Id.  627-8;  Miller  v.  Miller,  8  Id.  550; 
Dunlap  v.  Shanklin,  10  Id.  662 ;  Feamster  v.  Withrow,  12  Id. 
611 ;  Bantz  v.  Basnett,  12  Id.  772 ;  Sayre  v.  King,  17  Id.  562 ; 
Farmers'  Bank  v.  Mutual  Asso.  So.,  4  Leigh  88 ;  Moses  v. 
TVice,  21  Gratt.  556 ;  Tardy  v.  Boyd,  26  Id.  638 ;  Lewis  v. 
Davis,  29  Id.  225. 

In  Faii7iers'  Bank  v.  Mutual  Association  Society,  supra,  the 
court  says :  "Equity  looks  to  the  substance,  not  to  the  forms 
of  things.  Equity  sees  that  when  a  dealer  at  bank  pays  oft 
a  note  by  renewal,  the  debt  is  the  same;  the  debt  remains  un- 
paid, and  the  credit  only  is  extended."    4  Leigh  88. 

In  Bantz  ^  Co.  v.  Basnett,  supra,  it  was  held  by  the  whole 
court,  that  the  payment  of  a  part  of  a  note  before  it  became 
due  and  the  giving  of  a  new  note  for  the  residue  by  the 
debtor  with  an  express  agreement  that  the  old  note  shall  be 
surrendered,  such  agreement  being  founded  upon  a  valuable 
consideration,  extinguished  the  old  note.  But  whether,  after 
the  old  note  had  become  due,  such  payment,  new  note  and 
express  agreement  would  have  extinguished  the  old  note,  was 
the  question  upon  which  the  Court  divided — Johnson  J. 

59 


Digiti 


zed  by  Google 


466  Bank  v.  Good. 

holding  that  such  agreement,  being  ^ 
would  not  extinguish  the  old  not^,  and 
holding  that  whether  it  would  or  woi 
old  note  was  a  question  of  fact  for  the 
cumstances.  The  position  of  none  of 
questions  the  doctrine  before  stated,  t 
same  parties  will  not  extinguish  a  f 
unless  it  is  so  expressly  agreed  betwee 

"  The  delivery  or  surrender  to  the 
upon  its  being  renewed,  does  not  in  i 
tion  of  its  extinguishment  by  the  ne^ 
as  a  conditional  surrender,  and  that  ih 
and  revived  if  the  new  note  be  not  pa 
applies  when  the  new  note  has  been 
but  without  satisfaction."  2  Dan.  on 
and  cases  cited. 

In  Parsons  on  Notes  &  B.,  vol.  2  p 
"  The  renewal  of  bills  and  notes  presei 
ment  in  a  different  light.  Whatever 
regard  to  payment  and  satisfaction  of 
bill  or  note,  the  general  custom  and 
mercantile  world  would  seem  to  demand 
in  renewal  of  an  old  one  which  is  tak 
should  pay  and  cancel  the  old  note 
This  is  a  mere  opinion  of  Prof  Parson 
dent  to  sustain  it.  This  position  is  e 
2  Dan.  on  Neg.  Inst.  §  1266  a,  and  ir 
11  R.  I.  618. 

Without  further  citation  of  authori 
safely  concluded  from  those  which  ha 
giving  of  a  new  note  for  an  old  on« 
due,  the  amount  and  makers  of  the  twc 
will  not  be  treated  as  a  payment  or  < 
old  note  or  pre-existing  debt,  unless  1 
agree;  but  will  be  regarded  merely  as 
upon  the  debt;  and  the  surrender  of  f 
itself  raise  a  presumption  of  such  ag 
the  old  note  by  the  new  one,  it  being 
tional  surrender  and  that  \is  obligati 
vived,  if  the  new  note  is  not  paid,     j 
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regarded  as  a  payment  of  the  old  even  when  it  is  so 

3ly  agreed,  if  such  agreement  was  obtained  by  the  con- 

nt  of  any  material  fact  affecting  the  security  of  the 

lor  does  the  presumption  of  any  payment  apply  where 

iditor  abandons  some  security  which  he  held  when  he 

'  le  new  note.     2  Dan.  on  Neg.  Inst.  §  1267. 

the  surety  on  a  joint  and  several  non-negotiable  note, 

the  note  in  this  case,  occupy  a  relation  to  the  payee 

tor  different  from  that  of  his  principaKi    And  can  he 

ny  defense  to  the  debt  evidenced  by  such  note  which 

ot  be  made  by  the  principal,  except  defenses,  which 

t  of  statutory  provisions  such  as  giving  notice  to  the 

'  to  sue  after  the  note  has  become  due,  &c.  ? 

Dan.  on  Neg.Inst.  §  348,  it  is  stated  that,  "Where  one 

)r  more  joint  and  several  makers  of  a  promissory  note 

his  signiture  the  word  surety^  being  such  in  fact,  he 

8  liable  thereon,  to  the  payee  or  holder,  as  a  maker  of 

B.     The  signers  are  liable  to  the  holder  as  principals." 

n  V  Lyle,  10  Barb.  515;  Sisson  v.  Barrett^  6  Id.  199; 

[^omst.  406 ;  McLaughlin  v.  Bank  of  Potomac^  7  How. 

he  authorities  so  far  as  I  have  been  able  to  discover, 
in  special  cases  and  statutory  limitations  which  have 
ication  here,  hold  the  doctrine  that  the  holder  of  a 
s  the  same  legal  rights  against  the  surety  that  he  has 

the  principal  maker.  And  this  doctrine  evidently 
Is  upon  the  most  natural  interpretation  ot  the  contract. 
AUen,  19  Conn.  101 ;  Davis  v.  Huggins,  3  K  H.  231 ; 

5arA:^,  4  Pick.  382;  Oroughton  v.  Ducal,  3  Call  69; 
V.  Prouf,  3  Wheat.  524;  Pugh  v.  Cameron,  11  W.  Va. 

have  been  unable  to  find  any  authorities  to  sustain 
inction  attempted  to  be  made  by  the  counsel  for  the 
nt. 

however,  claimed  by  the  appellant  that,  under  section 
lapter  58  of  the  Code  of  Virginia,  a  bank  could  not 
oney  for  a  period  exceeding  six  months,  and  that 
re  the  courts  will  presume  the  bank  has  not  violated 

by  loaning  for  a  longer  period.  Without  stopping  to 
!,  whether  or  not  any  such  law  is  now  in  force  in  this 
>r  if  so,  whether  it  applies  to  a  National  bank  such  as 


Digiti 


zed  by  Google 


468  Bank  r.  aoor>.  [Su 

the  plaintiff,  I  am  satisfied  that  the  law  is  not  amena 
such  an  interpretation  as  that  contended  for  by  the 
lant.  The  object  of  this  statute  was  to  prevent  bank 
exacting  interest  in  advance  for  a  period  in  excess 
months,  but  it  was  not  intended  to  deny  them  the  ri 
renew  notes  irom  time  to  time  and  thus  continue  th 
indefinitely. 

Applying  the  foregoing  principles  to  the  case  bef 
and  the  result  is  obvious.  On  the  14th  day  of  October, 
Benoni  S.  Good  was,  as  surety  for  M.  C.  Good,  indel 
the  plaintiff  for  a  sum  equal  to  the  debt  here  sued  fo 
that  time  he  had  real  estate  worth  twenty  thousand  c 
and  so  far  as  this  record  shows  that  was  all  the  propc 
had,  and  it  does  not  appear  that  the  principal  in  the  ( 
the  other  surety  had  any  property  whatever.  On  tl 
aforesaid  Benoni  S.  Good,  by  a  voluntary  deed,  convex 
whole  of  said  real  estate;  and  after  such  conveyance, 
25th  day  of  November,  1872,  without  disclosing  the 
such  conveyance  to  the  bank,  his  creditor,  he  and  the 
debtors  executed  and  delivered  to  the  bank  a  new  nc 
the  same  amount  and  took  up  the  old  one,  paying  tl 
count  on  the  former  for  ninety  days  to  come.  If  saic 
Good  by  this  transaction  intended  to  escape  liability  fi 
debt,  it  was  actual  fraud  on  his  part,  and  if  he  did  not 
tend,  as  I  infer  he  did  not,  then  he  intended  still  to  be 
for  the  debt ;  consequently,  in  either  event,  he  was  n 
charged  from  liability,  and  it  is  equally  clear  that,  sai 
not  having  been  paid,  the  said  voluntary  conveyance  ( 
prevent  the  real  estate  therein  conveyed  from  being 
liable  for  the  said  debt^ — Hunters  v.  Waiter  3  Grat 
Lockhard  ^  Ireland  v.  Beckley,  10  W.  Va.  87.  But,  he 
this  may  be,  the  giving  of  the  note  of  November  25, 
did  not,  as  w^e  have  seen,  operate  as  a  payment  ot  tl 
existing  debt,  there  being  no  express  agreement  thi 
note  should  be  received  by  the  plaintiff  as  such  pay 
and  therefore,  the  said  Benoni  S.  Good,  being  indeb 
the  plaintiff  for  the  debt  here  sued  on  at  the  ti 
made  said  voluntary  conveyance  of  October  14,  187 
real  estate  thereby  conveyed  is  bound  for  the  payn 
said  debt,  and  the  circuit  court  did  not  err  in  so  he 
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for  the  error,  hereinbefore  pointed  out,  the  said  decree 
circuit  court  of  Ohio  county,  entered  on  the  23d  day 
jT,  1881,  must  be  reversed  and  annulled  with  costs  to 
)pellant  against  the  appellee,  the  Merchants  National 
of  West  Virginia  at  Wheeling ;  and  this  cause  is  re- 
jd  to  said  circuit  court  with  directions  to  said  court  to 
iich  further  proceedings  in  the  cause  as  may  be  neces- 
)  carry  into  effect  the  principles  settled  by  this  opinion 
rther  according  to  the  rules  and  practice  of  courts  of 

nson.  President,  concurred  in  the  foregoing  opinion 
^labus,  except  so  far  as  it  is  held  by  implication,  that 
ring  ol  a  new  note  after  maturity  of  the  old  note  by  same 
3  for  the  same  amount  extinguishes  the  old  note  and 
where  it  is  expressly  agreed  that  such  shall  be  the 
Such  an  agreement  is  without  consideration  and  a 
ludum  pactum,    Bantz  v.  Basjiett,  12  W.  Va.  782. 

GE  Green  Concurred  with  Snyder,  J. 

REE  Reversed.     Cause  Remanded. 


WHEELING. 

PusEY  et  ux.  V.  Gardner  et  al. 

Submitted  July  8,  1882— Decided  April  14,  1883. 

(*Woods,  Judge,  Absent.) 

party  obtains  a  deed  for  land  without  consideration  upon  a 
trol  agreement,  that  he  will  hold  the  land  in  trust  for  the 
antor,  such  trust  will  not  be  enforced,  as  it  would  violate  the 
itute  of  frauds  and  the  general  rule  of  law,  that  parol  evidence 
nnot  be  admitted  to  vary,  add  to  or  contradict  a  written  con- 
let.    (p.  474.) 

burden  of  charging  as  well  as  proving  fraud,  mistake  or  mis- 
preeentation  is  on  the  party  alleging  it ;  and  a  plaintiff  is  no 
>re  entitled  to  recover  without  sufficient  averments  in  his  bill^ 

ibmitted  before  Jud^e  W.  took  bis  seat  oq  Uie  bench, 
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I  than  he  is  without  proof  of  his  averments  when  properly 

The  one  is  as  essential  as  the  other,  and  both  must  co 
28  relief  can  not  be  granted,    (p.  476.) 

.79 

3.  It  is  a  settled  principle  of  law  and  sound  policy,  that  a  pa 

not  be  permitted  to  disavow  or  avoid  the  operation  of  an 
ment  entered  into  with  a  full  knowledge  of  the  facts, 
ground  of  ignorance  of  the  legal  consequences  which  flo 
these  facts,     (p.  476.) 

4.  A  conveyance  from  a  child  to  its  parent,  whether  with  or  ^ 

a  valuable  consideration,  is  presumed  to  be  valid  in  the 
of  any  circumstances  or  proof  tending  to  show  fraud,  m 
sentatiou  or  undue  influence  or  reasonable  grounds,  fron 
the  court  may  presume  that  the  act  was  not  entirely  f 
voluntary  on  the  part  of  the  child,    (p.  477.) 

5.  A  conveyance  made  by  a  woman  immediately  before  her  n 

is  prima  facie  good,  .and  can  be  impeached  only  by  j 
fraud,     (p.  485.) 

6.  Even  where  there  is  no  absolute  bar  from  the  lapse  of  tim 

the  statute  of  limitations,  it  is  a  principle  of  courts  of  eqi 
to  take  cognizance  of  an  equitable  claim  after  a  great  1 
time,  and  where  from  the  death  of  parties  and  witnesse 
is  danger  of  doing  injustice,  and  there  can  no  longer  b 
determinati^in  of  the  controversy.  A  court  of  equity  tl 
will  not  set  aside  a  deed  made  by  a  daughter  to  he: 
immediately  before  her  marriage  conveying  her  remai 
land,  in  which  the  father  had  a  life  estate,  upon  the  gn 
undue  influence  after  an  interval  of  thirty-flve  years  ar 
the  death  of  the  father,  though  the  claim  of  the  daughte 
barred  by  the  statute  of  limitations,  where  the  case  is  no 
one,  and  there  are  no  circumstances  which  sufficiently  '. 
for  the  delay,    (p.  484  ) 

7.  Lapse  of  time,  when  it  does  not  operate  as  a  positive  8tatut4 

operates  in  equity  as  an  evidence  of  assent,  acquieso 
waiver,     (p.  481.) 

Appeal  from  and  supersedeas  to  a  decree  of  the  circui 
of  the  county  of  Hancock,  rendered  on  the  27th  day  o 
1881,  in  a  cause  in  said  court  then  pending,  wherei 
liam  C.  Pusey  and  wife  were  plaintiffs,  and  John  H. 
ner  and  others  were  defendants,  allowed  upon  the  peti 
said  defendants. 

Hon.  George  E.  Boyd,  judge  of  the  first  judicial  ( 
rendered  the  decree  appealed  from. 
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The  facts  of  the  case  are  stated  in  the  opinion  of  the 
Court. 

Ewinq,  Melvin  ^  RUey  for  the  appellants  cited  the  follow- 
ing authorities :  16  W.  Va.  667;  57  Mo.  73;  10  W.  Va.  718; 
11  W.  Va.  229;  12  Pet.  253;  8  How.  183;  11  Law  Rep.  K 
S.  631  (3  Abb.  Nat.  Dig.  372);  3  B.  Mon.  76;  17  Ohio  St. 
485;  Hill  Trust.  157;  Perry  Trusts  §  201;  1  Sto.  Eq.  §  309; 
2  Lom.  Dig.  301,  302;  2  Min.  Inst.  597;  31  Barb.  9;  2 
Leigh  11;  22  Ohio  St.  329;  6  K  Y.  268;  73  X.  Y.  499:  11 
"W.Va.  466;  1  Sto.  Eq.  §  84  a;  30  Gratt.  676;  32  Gratt. 
411. 

John  A.  Campbell  for  appellant  cited  the  following  authori- 
ties :  9  W.  Va.  636 ;  7  W.  Va.  289 ;  18  Gratt.  705 ;  Id.  106; 
1  Johns.  Chy.  426;  13  Mass.  443;  23  Gratt.  589;  2  Sto.  Eq. 
Juris.  §  961 ;  26  Gratt.  392;  1  W.  &  T.  Lead.  Cas.,  Part  L, 
p.  354;  1  Greenl.  Ev.  §  200;  16  W.  Va.  682;  22  Gratt.  689; 
26  Gratt,  392;  26  Gratt.  373;  23  Gratt.  585;  4  Otto  811 ;  18 
"Wall.  509;  1  Sto.  Eq.  Juris.  §  64  a;  9  Pet.  404 ;  8  W.  Va. 
442 ;  1  Rob.  161 ;  6  Gratt.  405 ;  20  Gratt.  553 ;  29  Gratt. 
762 ;  18  Wall.  78 ;  Law  Rep.  7  Chy.  App.  329 ;  12  Pet. 
224;  Brawn  v.  Garter,  6  Ves,;  12  Ves.  376  ;  1  J.  &  W.  58; 
Richards  v.  Williams,  7  Wheat.;  Hughes  v.  Edwards,  9 
Wheat.;  7  Gratt.  112 ;  19  Gratt.  300 ;  23  Gratt.  223 ;  2  Lom. 
Exrs.  488;  2  Perry  Trusts,  860,  869 ;  30  Gratt.  677;  17  Ves. 
289;  10  Gratt.  304;  1  Leigh  457;  23  Gratt.  223;  11  Gratt. 
505;  4  Rand.  397;  1  Bishop  Married  Women  §  706;  Id.  § 
697. 

Daniel  Lamb  for  appellees  cited  the  following  authorities : 
Kerr  Fraud  and  Mistake  192;  Dowry  310  (21  E.  Chy.  R.121 
note);  2  Atk.  254;  32  Gratt.  608,  609;  Kerr  Fraud  and 
Mistake  150-153;  Id.  179;  2  Lead.  Cas.  Eq.  (4th  Am.  Ed.) 
Part  n,pp.  1176, 1177;  7  Beav.  (29  E.  Chy.  R.)  561,  560; 
15  Beav.  278  (11  E.  L.  &  Eq.  134, 138, 139);  Law  Rep.  7 
Chy.  App.  329,  338,  339;  8  How.  183;  31  Barb.  9;  2  Leigh 
11;  6  K  Y.  268,  272  et  seq;  73  K  Y.  498,  502,  603;  10 
Hare  260,  262  (44  E.  Chy.  R.)  252,  264,  255 ;  Law  Rep.  1 
Chy.  App.  262;  32  Ohio  St.  329;  16  Sim.  437  (38  E.  Chy. 
R.);  66  N.  Y.  37;  6  Cush.  472;  2  Ohio  St.  209;  24  Conn. 
230;  1  Wash.  Real  Prop.  583,584;  30  Gratt  578;  82  Gratt. 
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416 ;  2  Wash.  C.  C.  397;  2  Lead.  Cas.Eq.  (4th  Ed.)  P 
p.  1206  ;  25  Gratt.  28,  40  e(  seq;  14  Rep.  220  ;  33  Gral 
Perry  Trusts  § 


Snyder,  Judge,  announced  the  opinion  of  the  Cour 

Josias  Reeves  died  intestate,  in  June,  1832,  leavi 
daughter,  Eliza  the  wife  of  John  Gardner,  and  thre 
children  to  whom  his  real  estate  descended.  In  Sept 
1832,  the  said  daughter,  Eliza,  died  leaving,  as  her  1 
law,  five  children  to  whom  her  share  of  the  real  esl 
rived  from  her  father  descended  subject  to  the  life  eg 
her  husband,  John  Gardner,  as  tenant  by  the  courtes 
a  decree,  entered  on  the  10th  day  of  October,  1833,  ii 
brought  to  partition  the  real  estate  of  said  Josias 
among  his  heirs,  a  tract  of  four  hundred  acres  called  t 
the  County  Farm,"  in  what  is  now  Hancock  count 
some  houses  and  lots  in  the  town  of  Wellsburg,  was  j 
to  the  five  children  of  said  Eliza,  subject  to  the  just  cl 
said  John  Gardner  therein.  The  said  farm  was  va 
said  partition  at  four  thousand  eight  hundred  dolla 
the  said  houses  and  lots  in  Wellsburg  at  one  thousan 
hundred  and  thirty-eight  dollars  and  twenty-five  cents, 
of  the  said  children  of  Eliza  Gardner  died  soon  after  t 
tition  at  the  ages  of  seven  and  five  years  respectively,  1 
but  three  as  the  joint  owners  of  the  said  farm  and  hou 
lots,  viz:  Rachel  Ann  Gardner,  Reason  R.  Gardner  and 
R.  Gardner.  The  said  Josias  R.  died  intestate,  in  1869, 
as  his  heirs  nine  children,  five  of  whom  are  infantF 
widow — all  of  said  children  are  still  living  except  one 
adults.  The  said  Reason  R.  died  testate,  in  Augusi 
By  his  will  he  devised  his  one-third  of  said  farm  to  his 
and  only  infant  son. 

The  said  Rachel  Ann  by  deed,  dated  May  17,  1844 
was  acknowledged  on  the  22d  and  duly  recorded  on  t 
day  of  May,  1844,  conveyed  to  her  father,  John  G 
with  covenant  of  general  warranty,  all  her  share,  rig] 
and  interest  in  and  to  said  "Up  the  County  Farm" 
hundred  acres  of  land  on  the  Ohio  river.  The  deed 
terms,  conveys  an  absolute  fee  in  the  undivided  one  t 
said  farm  **  for  and  in  gonsideration  of  the  sum  of  on 
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six  hundred  dollars  by  the  said  John  Gardner  to  the 
iachel  Ann  Gardner  in  hand  paid,  the  receipt  of  which 
reby  acknowledged,"  &c.  The  said  Rachel  Ann  was 
y-three  years  of  age  at  the  time  said  deed  was  made 
vas  then  living  with  her  father  and  had  been  from  her 
On  the  29th  day  of  May,  1844,  she  was  married  to 
L  Pusey  and  lived  with  her  father  thereafter  until,  per- 

1846  when  she  and  her  husband  moved  to  Wellsville 
esided  there  about  six  years ;  they  then  moved  back  into 
ise  built  for  them  by  her  father  on  the  said  "Up  the 
ty  Farm  "  and  have  continued  to  reside  there  ever  since, 
said  John  Gardner  took  possession  of  said  farm  in  1833, 
d  uix)n  it  about  1841,  and  resided  on  it  from  that  time, 
'  and  taking  the  rents,  issues  and  profits  thereof,  until 
3ath  which  occurred  May  23,  1878. 

C.  Pusey  and  the  said  Rachel  Ann  his  wife,  instituted 
uit,  in  January,  1879,  in  the  circuit  court  of  Hancock 
y  against  the  widow  and  children  of  said  Josias  R. 
ner,  deceased,  and  the  devisees  of  said  Reason  R.  Gard- 
leeeased,  for  the  purpose  of  setting  aside  and  declaring 
the  said  deed,  dated  May  17,  1844,  from  the  plaintiff 
el  Ann  to  her  father,  John  Gardner,  on  the  ground  that 
I  been  obtained  by  mistake,  fraud  and  misrepresentation 
^'ithout  consideration,  and  also  to  have  the  said  "Up  the 
ty  Farm"  patitioned  among  the  parties  entitled  thereto 
ding  to  their  respective  rights.  The  infant  defendants 
eir  guardian  ad  liieni  and  the  adult  heirs  and  widow  of 
3  R.  Gardner,  deceased,  filed  their  respective  answers 
J  plaintiffs'  bill,  depositions  were  taken  by  the  plaintiffs, 
he  cause,  having  been  regularly  set  for  hearing,  came 

be  heard,  and  on  July  27,  1881,  a  decree  was  entered 
in  setting  aside,  canceling,  and  annulling  the  said  deed 
ay  17,  1844,  from  the  plaintiflT  Rachel  Ann  to  her 
•,  for  the  one  third  of  said  farm,  described  in  said  deed, 
eclaring,  that  she  was  also  entitled  to  the  one  third  of 
mts,  issues  and  profits  of  said  farm  since  the  death  of 
Either  on  May  23,  1878,  and  referring  the  cause  to  a 
lissioner  to  ascertain  and  report  said  rents,  issues  and 
8,  &c.  From  this  decree  the  adult  defendants  have  ap- 
i  to  this  Court. 
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The  said  decree  is  silent  as  to  the  grounds  upon  which  said 
deed  of  May  17,  1844,  wa«  set  aside  and  annulled ;  but  it 
sufficiently  appears  from  the  briefs  of  counsel  filed  in  this 
Court  that  the  grounds  relied  on  by  the  appellees  to  sustain 
the  said  decree  are: 

First — That  the  said  deed  was  executed  without  consider- 
ation and  upon  an  express  parol  agreement  that  the  property 
should  be  held  by  the  grantee,  John  Gardner,  "in  trust  for 
the  use  and  benefit"  ot  the  grantor,  the  said  Rachel  Ann ; 

Second — That  it  was  obtained  by  mistake,  misrepresenta- 
tion and  fraud,  and  by  the  undue  influence  of  the  grantee 
therein  ;  and 
•  Third — That  it  was  executed  with  the  intent  on  the  part  of 
the  grantor  and  grantee  to  defraud  the  plaintiff,  W.  C.  Pusey, 
the  intended  husband  of  the  grantor  and  is,  therefore,  void 
as  to  him. 

1.  As  to  the  facts  upon  which  the  first  ground  is  based, 
the  plaintifts'  bill,  after  stating  the  title  of  the  plaintiff', 
Rachel  Ann,  to  the  fee  in  one  third  of  said  farm,  avers: 
"That  when  your  oratrix  was  hi  the  twenty-third  year  of  her 
age,  she  was  engaged  to  be  married  to  your  orator,  who  was 
almost  a  stranger  to  her  said  father,  and  was  married  to  him 
on  the  29th  day  of  May,  1844;  that  a  few  days  before  the 
said  marriage  her  father,  who  knew  she  was  about  to  be  mar- 
ried to  said  W.  C.  Pusey,  came  to  your  oratrix  with  a  paper 
writing  or  deed  which  he  requested  her  to  sign  and  acknowl- 
edge, as  he  alleged,  for  her  own  safety  and  benefit,  her  said 
father  telling  her  that  it  was  a  conveyance  to  him  of  her  in- 
terest in  the  said  "Up  tfie  County  Farm"  in  trust  for  her  use 
and  benefit,  he  alleging  he  would  take  care  of  it  and  keep  her 
and  her  said  intended  husband  from  wasting  and  spending  it, 
as  they  were  young  and  inexperienced,  and  that  this  was  his 
sole  purpose  for  asking  her  to  make  said  conveyance;  she, 
relying  on  the  father's  said  statements,  accordingly  consented 
to  and  did  sign  and  acknowledge  the  said  deed  on  the  17th 
day  of  May,  1844,  conveying,  as  she  supposed,  her  one  third 
interest  in  said  farm  to  her  father  in  trust  for  her  own  use 
and  benefit." 

In  Troll  V.  Carter,  15  W.  Va.  567,  this  Court,  after  stating 
the  general  rule  that  parol  evidence  cannot  be  admitted  to 
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add  to  or  contradict  a  written  contract,  and  especially  a 
act  or  deed  conveying  land,  held :  "If  a  party  obtains 
d  without  any  consideration  upon  a  parol  agreement 
le  will  hold  the  land  in  trust  for  the  grantor,  such  trust 
lot  be  enforced,  as  it  would  violate  the  statute  of  frauds 
his  general  rule,  to  permit  parol  evidence  to  establish 
a  trust."  This  decision  was  affirmed  in  Zane  v.  Fink^ 
.Va.  765. 

deed  to  have  any  effect  must  of  necessity  divest  the  title 
3  grantor  in  the  thing  conveyed  and  vest  it  in  the  grantee, 
if  parol  evidence  can  be  received  to  prove  that  the 
:ee  agreed  to  hold  the  property  for  the  grantor's  use, 
evidence  will  in  effect  be  received  to  prove  that  it  was 
ntended  to  operate  as  a  grant,  but  as  a  merely  nominal 
fer  of  the  legal  title  which  the  grantor  may  recall  at  the 
next  instant.  To  permit  such  evidence  in  such  case 
d  be  clearly  to  allow  the  contradiction  of  a  solemn  deed 
irol  evidence.  In  a  court  of  equity  the  usee  is  regarded 
tj  real  owner,  and  unless  restrained  by  the  terms  of  the 
,  he  may  at  any  time  compel  the  conveyance  of  the  legal 
to  him,  I  am,  therefore,  of  opinion  that  the  plaintiffs 
[  not  prove  an  express  trust  in  favor  of  the  female  plain- 
y  parol  testimony  and,  as  none  other  was  offered,  the 
leed  of  May  17,  1844,  could  not  be  set  aside  on  that 
ad. 

In  support  of  said  second  ground  the  plaintiffs  alleged 
eir  bill  that  the  female  plaintiff  did  not  read  said  deed 
ar  it  read,  at  the  time  she  executed  it,  *'  nor  did  she  know 
intents  until  afler  her  father's  death  and  this  because  of 
inlimited  confidence  in  the  good  faith  and  honesty  of  her 
r,  but  on  examination  of  said  deed  she  is  supprised  to 
that  the  same  on  its  face  is  a  grant  of  her  entire  interest 
id  farm  to  her  father  and  the  consideration  of  said  grant 
spears  from  said  deed  is  one  thousand  six  hundred  dol- 
and  she  alleges  that  she  did  not  at  any  time,  before  or 
the  execution  of  said  deed  ever  receive  the  said  sum  of 
thousand  six  hundred  dollars,  or  any  part  thereof;  that 
e  date  of  said  deed  she  had  just  attained  her  majority 
did  not  know  the  difference  between  an  absolute  grant 
e  and  a  grant  in  trust,  and  was  wholly  without  business 
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experience  or  knowledge;"  that  her  father  always  ad 
that  she  had  never  received  any  consideration  for  said  c 
ance  to  him ;  and  she  also  says,  "  that  said  deed  wa«  ol 
from  your  oratrix  by  her  father  by  mistake,  misrepn 
tion,  fraud  and  without  consideration,  and  is  null  an< 
and  that  in  executing  the  same  she  was  entirely  um 
influence  and  dominion  of  her  father,  and  as  her  moth< 
while  your  oratrix  was  an  infant  of  tender  years,  she 
one  to  counsel,  advise  or  direct  her  but  her  said  fat 
whom  she  was  raised." 

"  The  burden  of  charging,  as  well  as  proving  fraud 
the  party. alleging  it;  and  while  it  is  not  necessary  or 
that  he  should  spread  out  in  his  pleading  the  evidei 
which  he  relies,  he  must  aver  fully  and  explictly  ih 
constituting  the  alleged  fraud;  mere  conclusions  w 
avail."  Hale  v.  The  ^Vest  Va.  Oil  ^  Oil  lyind  Co.  11  ^ 
229;   Dacis  v.  Landcraff,  10  Id.  7lk 

In  this  case  the  bill  fails  to  aver  any  fads  from  which 
fraud  or  misrepresentation  can  be  inferred.  And 
equally  defective  in  its  averments  in  regard  to  any  m 
The  object  of  pleading  is  to  give  notice  to  the  opposite 
of  the  character  of  the  claim  or  charges  against  hii 
mere  legal  conclusion  is  not  a  fact  which  can  be  n 
proof  If  the  facts  are  stated  the  law  determines  the  t 
sion,  but  the  law  will  not  infer  the  facts  when  the  cone 
merely  is  stated.  A  [plaintiff  can  no  more  recover  wit! 
sufficient  averment  in  his  bill  than  he  can  without  pi 
his  averments  if  properly  made.  The  one  is  as  essen 
the  other  and  both  must  concur  or  relief  will  not  be  gi 
A  mistake  for  which  a  court  of  equity  can  grant  relie 
generally  be  mutual  with  the  parties.  It  is  not  enoi 
show  the  sense  and  intention  of  one  of  the  parties  to  tl 
tract.  Thouo^h  it  be  clearlv  established  that  the  iuten 
one  of  the  parties  is  mistaken  and  misrepresented 
written  contract,  that  cannot  avail  unless  it  be  further 
that  the  other  party  agreed  to  it  in  the  same  way,  an 
the  intention  of  both  of  them  was  by  mistake  mif 
sented  by  the  written  contract.  L^fman  v.  United  Im 
17  Johns.  R.  377  ;  Alexander  v.  Newton,  2  Gratt  266. 

The  averments  must  distinctly  show  in  what  the  m 
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consists,  so  that  the  court  may  not  only  discover  whether  it 
18  such  a  mistake  of  fact  as  can  be  corrected,  but  also  that  it 
is  not  a  mistake  of  law.  For  it  is  a  settled  principle  of  law 
and  sound  policy,  that  a  party  cannot  be  permitted  to  dis- 
avow or  avoid  the  operation  of  an  agreement,  entered  into 
with  a  full  knowledge  of  the  facts,  on  the  ground  of  igno- 
rance of  the  legal  consequences  which  flow  from  those  facts. 
Skoiwell  v.  Murray y  1  Johns.  Ch.  R.  512  ;  Lyon  v.  Richmond^ 
2  Id,  60.  In  such  cases  the  bill  must  state  the  tacts  which 
occasioned  the  mistake  as  well  as  the  mistake  itself,  and 
these  facts  must  be  clearly  proven.  Rankin  v.  Atherton^  3 
Paige  148.  The  same  rule,  both  in  respect  to  pleading  and 
proof  applies  with  equal  force  to  charges  ot  fraud,  misrepre- 
sentation and  undue  influence.  The  particular  acts,  words 
or  conduct  relied  on  to  establish,  the  fraud,  misrepresentation 
or  undue  infl:uence  must  be  in  effect  averred  and  satisfacto- 
rily proven.  In  these  essentials,  it  seems  to  me,  the  plain- 
tiflfe  in  this  cause  have  wholly  tailed  both  in  their  pleadings 
and  their  proofs,  unless  the  fact  that  the  conveyance  was 
from  a  child  to  its  parent  is  of  it«elf  sufficient  to  vacjate  the 
deed.  Before  proceeding  to  consider  the  proofs,  it  will  be 
more  convenient  to  ascertain  the  principles  of  law  governing 
transactions  between  parent  and  child. 

In  some  cases  it  has  been  held :  that  where  a  child  makes 
a  gift  to  its  parent,  the  simple  fact  of  the  relationship  between 
them,  is  suflScient  evidence  of  undue  influence  to  warrant  a 
court  of  equity  in  setting  it  aside  unless  the  circumstances 
and  facts  connected  with  the  transaction  are  such  as  to  repel 
the  presumption  that  such  influence  was  exerted;  and  that 
the  burden  of  showing  such  circumstances  and  facts  rests 
upon  the  parent  receiving  the  gift.  Archer  v.  Hudson^  7 
Beav.  551;  Tarter  v.  ColUm,  7  Ch.  App.  Cas.  329;  Kerr  on 
Fraud  and  Mistake  179;  Hoghton  v.  Hoghion^  11  Eng.  L.  & 
Eq.R.  135. 

This  seems  to  be  the  general  rule  established  by  the  Eng- 
lish courts  in  cases  of  donations  from  a  child  to  its  parent.  In 
a  recent  English  case,  it  was,  however,  held  that  the  relation 
of  father  and  daughter  did  not  of  itself  render  the  validity  of 
an  arrangement  between  them  resi)ecting  a  reversionary  in- 
terest ot  the  daughter  so  doubtful  as  to  justify  a  trustee  in 
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refusing  to  transfer  a  fiind  in  pursuance  of 
without  the  indemnity  of  the  court.  Far 
DeG.  &  Sm.  99. 

While  contracts  between  parent  and 
watched  with  great  jealousy,  not  only  fo 
ascertaining  that  the  one  likely  to  be  so  in 
derstood  the  act  he  w^as  performing,  but, 
pose  of  ascertaining  that  his  consent  to  pei 
not  obtained  by  reason  of  the  influence 
other ;  not  that  the  influence  itself  flowing 
tion,  is  either  blamed  or  discountenanced  1 
■  the  contrary  the  due  exercise  of  it  is  cons: 
advantageous  to  society;  but  the  courts  ho 
able  condition,  that  this  influence  should  b 
benefit  of  the  one  subject  to  it,  and  not  for 
the  one  possessing  it.  And  even  the  En, 
that  contracts  or  conveyances  between  j 
whereby  benefits  are  secured  to  the  paren 
and  reasonable  in  all  their  terms  and  circu 
sustained.  And  in  order  to  set  aside  a  c( 
child  to  its  parent  on  account  of  their  relati 
it  will  be  necessary  to  prove  the  exercise  ol 
or  establish  some  other  ground  of  actual 
fraud  against  the  parent.  Hill  on  Trustees 
and  cases  cited. 

The  American  cases,  with  the  exception 
New  York  and  perhaps  some  other  States 
doctrine  laid  down  in  1  Perry  on  Trusts  s< 
is  as  follows : 

"The  position  and  influence  of  a  parent 
so  controlling  that  the  transaction  should  t 
ined,  and  sales  by  a  child  to  a  parent  must 
and  reasonable.  Such  contracts  are  not,  ho 
void,  but  there  must  be  some  affirmative  p 
fluence  or  other  improper  conduct  to  rend( 
void ;  tor  while  the  parent  holds  a  powerl 
the  child,  the  law  recognizes  it  as  a  rightf 
fluence,  and  does  not  presume,  in  the  firs 
parent  would  make  use  of  his  authority  ai 
to  coerce,   deceive  or  defraud  the  child. 
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8  necessary  to  prove  some  improper  and  undue  influ- 
in  order  to  set  aside  contracts  between  parents  and 
en.  As  purchases  by  a  parent  in  the  name  of  a  child 
t  create  a  resulting  trust,  but  are  presumed,  in  the  first 
ice  to  be  advances  made  by  the  parent  to  the  child,  so 
yances  to  the  parent  by  the  child  may  .be  a  proper 
f  arrangement,  and  for  the  best  interest  of  the  child, 
such  considerations  can  be  found  in  the  case,  and  the 
yance,  after  all  allowances  are  made,  is  found  to  have 
wrongfully  obtained  from  the  child,  a  court  of  equity 
et  it  aside  or  convert  the  parent  into  a  trustee.  But  the 
edings  must  be  had  at  once.  The  child  cannot  wait 
the  parent's  death,  or  until  the  rights  of  other  parties 
intervened."  See  cases  cited  in  note,  pp.  238-9. 
a  case,  which  came  before  the  Supreme  Court  o<  the 
id  States  {Jenkins  v.  Pt/e,  12  Pet.  241)  involving  the 
ty  of  a  deed  made  by  a  daughter  to  her  father,  that 
t  in  its  opinion  says  : 

he  first  ground  of  objection  seeks  to  establish  the  broad 
iple,  that  a  deed  from  a  child  to  a  parent,  conveying  the 
state  of  the  child,  ought,  upon  considerations  of  public 
i^  growing  out  of  the  relation  of  the  parties,  to  be  deemed 
and  numerous  cases  in  the  English  chancery  have  been 
*ed  to,  which  are  supposed  to  establish  this  principle, 
lo  not  deem  it  necessary  to  travel  over  all  these  authori- 
we  have  looked  into  the  leading  cases,  and  cannot  dis- 
•  anything  to  warrant  the  broad  and  unqualified  doctrine 
inded  for  on  the  part  of  the  appellees.  All  the  cases  are 
npanied  with  some  ingredient  showing  undue  influence 
'ised  by  the  parent,  operating  upon  the  fears  or  hopes  of 
;hild ;  and  sufficient  to  show  reasonable  grounds  to  pre- 
that  the  act  was  not  perfectly  free  and  voluntary  on  the 
of  the  child ;  and  in  some  cases,  although  there  may  be 
instances  tending,  in  some  small  degree,  to  show  undue 
enee;  yet  if  the  agreement  appears  reasonable,  it  has 
considered  enough  to  outweigh  light  circumstances,  so 
)t  to  aflfect  the  validity  of  the  deed. 
Lt  becomes  the  less  necessary  for  us  to  go  into  a  critical 
aination  of  the  English  chancery  doctrine  on  this  subject; 
should  the  cases  be  found  to  countenance  it,  we  should 
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not  be  cliapoeed  to  adopt  or  sanction  the 
tended  for,  that  the  deed  of  a  child  t< 
deemed,  prima  facie,  void.     It  is  undoi 
courts  carefully  to  watch   and   examine 
attending  transactions  of  this  kind,  whe 
before  them,  to  discover  if  any  undue 
exercised  in  obtaining  the  conveyance, 
parent  disqualified  to  take  a  voluntary 
without  consideration,  on  account  of  t 
assuming  a  principle  at  war  with  all  filia 
duty  and  affection;  and  acting  on  the 
parent,  instead  of  wishing  to  promote  t 
fare,  would  be  seeking  to  overreach  and 
12  Pet.  253. 

The  doctrine  of  this  case  is  recognize 
in   laylor  v.    Taylor,  8  How.   183,  but 
cases  are  distinguished  and  in  the  lattc 
aside  for  fraud  and  false  representation. 

In  Greers  v.  Greets,  9  Graft.  332,  a  mai 
conveyed  the  whole  of  his  estate  to  one 
court  held,  that  as  he  had  sufficient  cap 
what  he  was  doing,  and  there  was  no  din 
undue  influence,  the  improvidence  and  ii 
disinheriting  his  other  children  did  not 
sumption  of  an  abuse  of  confidence,  or  ^ 
setting  aside  the  conveyance.  See,  also, 
Ind.  126;  Howe  v.  Howe,  99  Mass.  88;  J 
2  B.  Mon.  76 ;  Long  v.  Mulford,  17  Ohic 
Eq.  Jur.  §  309. 

It  seems  to  me  that  the  decided  weigh 
especially  in  the  American  States,  is  that 
a  child  to  its  parent,  whether  with  or  witl 
sideration,  is  presumed  to  be  valid,  in  the 
cumstances  or  proof  tending  to  show  frauc 
or  undue  influence,  or  reasonable  groun 
court  may  presume  that  the  act  was  not  e 
untary  on  the  part  of  the  child. 

But  even  if  the  law  were  otherwise, 
agree  that,  a  voluntary  deed  from  a  chile 
nol  be  set  aside  afler  unreasonable  dela 


Digiti 


zed  by  Google 


April,  1888.]  PusEY  /;.  Gardner.  481 

muBt  always  be  made  in  time  and  not  after  the  death  of  the 
father.  Brown  y.  Carter ^b  Ves.  877;  Jenkins  y,  Pye^  12  Pet. 
241;  Smithy.  Thompson^!  Gratt.  112;  Bargamn  v.  Clarke^ 
20  Gratt.  644;  Hill  on  Trustees,  157;  Perry  on  Trusts, 
§201. 

In  Turner  v.  Collins,  7  Chy.  App.  Cas.  329,  it  was  held : 
"A  voluntary  deed  of  gift  cannot,  after  unreasonable  delay,  be 
set  aside,  though  the  gift  was  of  a  reversion  and  remained  a 
reversion." 

"Lapse  of  time,  when  it  does  not  operate  as  a  positive 
statutory  bar,  operates  in  equity  as  an  evidence  of  assent, 
acquescence  or  waiv^."  Kerr  on  Fraud  and  Mistake,  305 
and  cases  cited. 

Let  us  apply  these  principles  to  the  case  at  bar.  The  de- 
fendants, in  their  answers,  specifically  deny  each  and  every 
allegation  of  mistake,  fraud,  misrepresentation  and  undue 
influence  charged  in  the  plaintiffs'  bill.  The  burden  of 
proving  those  allegations  was,  therefore,  placed  upon  the 
plaintiffs,  and  they  to  sustain  said  allegations  have  filed  in 
the  cause  the  depositions  of  three  witnesses,  James  Gardner, 
L.  C.  Rogers  and  A.  J.  Marks.  It  is  not  claimed  that  any 
of  these  witnesses  were  present  at  the  execution  of  the  deed 
here  sought  to  be  set  aside ;  and  no  attempt  was  made  to 
prove  the  circumstances  preceding  or  attending  its  execution. 
James  Gardner  says,  that  from  a  conversation  had  with  his 
brother,  John  Gardner,  he  understood  that  he  held  the  title 
to  the  land  in  trust  for  his  daughter;  but  on  cross-examina- 
tion he  admitted  that  this  was  not  what  his  brother  said,  but 
only  an  inference  of  his  own.  The  exact  language  of  this 
witness  is,  that :  "He  (John  Gardner)  said  he  held  a  title, 
and  then  gave  his  reasons  for  taking  that  title.  When  Pusey 
and  his  daughter  were  first  married,  he  showed  a  disposition, 
he  told  me,  to  waste  money,  and  that  was  his  reason  for 
taking  the  title — to  save  the  property  for  his  daughter ;  he 
didn't  want  it  spent.  In  the  same  conversation  he  said  that 
the  property  all  came  by  his  wife,  and  he  wanted  his  children 
all  equal,  as  he  never  designed  to  make  a  will ;  that  the  laws 
of  West  Virginia  made  them  all  equal.  I  understood  from 
his  conversation  that  he  held  that  title  in  trust  for  his  daugh- 
ter." The  witness  says  this  conversation  took  place  at  Phila- 
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delphia  in  1876,  and  it  is  the  only  one  he  ever  had  with  Im 
hrother  on  the  subject.  From  this  testimony  it  is  evident 
that  the  witness  is  either  mistaken  or  he  misunderstood  what 
was  said.  The  deed  was  executed  before  the  marriage  of  the 
plaintiffs,  yet  the  statement  here  is  that  when  they  were  first 
married  Pusey  showed  a  disposition  to  waste  money  and 
that  was  his  reason  for  taking  the  title.  This  certainly  could 
not  have  been  his  rejuson,  because  it  was  impossible  for  him 
to  know  before  the  marriage  what  Pusey  did  after  the  mar- 
riage. The  witness,  Rogers,  says,  that  about  the  year  1865 
or  1866,  'Squire  Gardner  came  to  his  father's  house  and  said 
to  him,  **  Ann  and  Pusey  have  sued  me  ,*"  that  his  father  asked 
him  what  for,  and  *'he  said  for  her  interest  in  the  land  ;'* 
that  his  father  then  said  to  him,  "I  thought  that  you  had  got 
her  to  sign  it  to  you  during  hei"  lifetime  f  He  said  "yes  I 
got  her  to  make  me  a  deed,  but  that  ain't  worth  a  damn,  for 
r  gave  her  nothing."  My  father  then  told  him  he  had  better 
go  and  make  a  compromise  with  them,  and  he  agreed  he 
would  try  it.  The  witness  then  went  with  him  to  Wellsville 
where  the  plaintiffs  resided ;  that  there  they  met  Pusey,  and 
Gardner  said  to  him,  "why  did  you  sue  me?"  Pusey 
answered,  "for  my  wife's  right."  They  then  left  the  witness 
and  after  being  gone  sometime  Gardner  returned  and  he  and 
witness  started  home,  and  on  the  way  Gardner  said  that,  "he 
had  got  it  fixed;  that  he  was  to  hold  the  land  his  Ufetiine; 
that  he  was  going  to  build  a  house  on  the  farm  and  move 
them  up,"  and  he  says,  "I  can  help  them  along  a  little  and 
never  mind  it."  Sometime  after  this  Gardner  did  build  a 
house  on  the  farm  and  Pusey  and  family  moved  into  it  and 
lived  there  until  the  death  of  Gardner ;  that  before  he  moved 
to  the  said  farm  he  failed  in  business,  and  while  on  the  farm 
he  farmed  part  of  it. 

The  only  other  witness,  Marks,  says,  that  about  1876  or 
1876,  he  was  in  Virginia  and  stopped  at  the  house  of  plain- 
tiff and  went  from  there  to  see  'Squire  Gardner  at  his  house. 
"He  told  me  he  had  lived  out  his  allotted  time,  and  was  now 
living  by  imposition.  T  told  him  it  was  about  time  he  begup 
to  fix  up  his  affairs  in  this  world.  Then  I  talked  to  him 
about  this  deed  from  Mrs.  Pusey  to  him,  which  she  had 
made  at  the  time  she  was  married.     I  told  him  that  it  would 
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be  a  great  outrage  tor  Reason's  and  Reeves'  heirs  to  get  two 
thirds  of  Mrs.  Pusey's  interest  in  that  farm.  He  acknowl- 
edged that  it  would  not  be  right.  He  told  me  he  had  it  fixed 
so  that  Mrs.  Pusey  would  get  her  interest  in  that  farm." 

This  is  the  whole  of  the  i)laintifF's  testimony  in  regard  to 
the  deed.  None  of  it  in  my  judgment  has  even  a  tendency 
to  show  any  mistake,  fraud  or  misrepresentation  on  the  part 
of  the  father.  The  statement  of  Rogers,  that  Gardner  told 
him  he  was  to  hold  it  his  lifetime  is  unintelligible  taken  in 
connection  with  the  undisputed  fact  that  he  was  then  and 
had  been  since  1838  in  possession  of  the  land  as  tenant  by 
the  courtesy  if  not  as  the  owner  in  fee  of  Mrs.  Pusey's  one 
third.  The  fact  that  a  suit  had  been  brought  and  settled  by 
the  parties;  that  the  plaintiffs  afterwards  moved  on  the 
farm  into  a  house  built  by  the  father,  tends  very  strongly  to 
show,  that  if  ever  there  had  been  any  ground  of  complaint 
it  had  been  "fixed  up,"  as  Rogers  testifies.  But  without 
farther  particularizing,  I  am  satisfied  that,  conceding  these 
witnesses  to  be  honest  and  their  testimony,  so  far  as  it  is  not 
contradicted  by  the  undisputed  facts,  entitled  to  credit,  the 
conversations  they  attempt  to  relate  are  too  imperfect,  frag- 
mentary and  indefinite  to  warrant  the  conclusion  at  this  late 
day,  that  there  was  any  mistake,  fraud  or  misrepresentation 
in  the  procurement  of  said  deed.  Hoimer  v.  Speedy  2  Pat.  & 
H.  616;  1  Greenl.  on  Ev.  §  200;  Weidehusch  v.  Hartenstmt, 
12  W.  Va.  760. 

In  regard  to  the  proof  of  undue  influence  or  parental  con- 
straint there  is  none  in  the  record.  All  that  is  attempted  is 
to  show  that  Mrs.  Pusey  before  her  marriage  was  respectful 
and  obedient  to  her  father;  that  he  was  an  honest,  just  and 
intelligent  man  with  will  enough  to  govern  his  family ;  that 
his  daughter  lived  with  him  before,  and  she  and  her  hus- 
band some,  time  after,  her  marriage;  that  his  daughter 
was  an  intelligent  woman  having  graduated  at  the 
Steubenville  seminary  and  was  at  the  time  of  executing 
the  deed  twenty-three  years  of  age.  There  is  not  a  particle 
of  evidence  or  even  an  intimation  that  her  father  made  any 
promise,  threat  or  command  to  induce  her  to  execute  the 
deed.  It  is  not  attempted  to  show  any  improper  conduct  of 
any  kind  whatever,  before,  at  the  time  or  after  the  execution 
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of  the  deed.  Nothing  whatever  is  shown  ineompatibh 
the  presumption  that  the  act  was  entirely  free  and  voh 
on  her  part.  The  testimony  is  just  as  consistent  wi 
presumption  that  she  desired  to  make  the  deed  as  it  i 
her  father  suggested  or  procured  her  to  make  it. 

It  is,  however,  insisted  that  there  was  no  considerati 
the  deed.  If  it  was  the  free  and  unconstrained  act  i 
daughter,  it  is  immaterial,  under  the  law  as  hereinl 
stated,  whether  there  was  or  was  not  a  consideration  f 
conveyance.  But  if  the  law  were  otherwise,  the  de< 
knowledges  the  payment  of  one  thousand  six  hundre 
lare,  and  it  has  not  been  shown  that  that  acknowledgni 
untrue.  This  was  much  more  than  the  value  of  the 
erty.  At  the  time  of  the  partition  this  whole  farr 
valued  at  four  thousand  eight  hundred  dollars,  and 
Pusy  was  entitled  to  but  one  third  of  it,  subject  to  t' 
estate  of  her  father  who  was  then  a  young  man  for  he 
forty-live  years  thereafter.  Deducting  this  life  estate  si 
dred  dollers  would  have  been  thefair  value  of  her  rema 
This  was  not  her  whole  estate  for  she  did  not  convi 
interest  in  the  houses  and  lots  at  Wellsburg.  If  the  one 
sand  six  hundred  dollars  was  not  actually  paid  at  the  t 
is  vary  probable  that  it  was  paid  in  the  building  of  the 
on  the  farm  for  the  plaintifts  to  live  in  and  a  support  < 
farm  after  they  moved  to  it ;  and  that  the  whole  diffic 
any  ever  existed  was  compromised  and  settled  when  tl 
of  the  plaintiffs  ''for  their  rights"  was  dismissed. 

But  even  if  I  am  mistaken  in  the  law  and  the  testim 
just  presented,  the  unreasonable  delay  of  the  plaintiffs 
ficient  of  itself  to  bar  any  right  they  may  have  to  re 
they  had  acted  promptly.  While  they  could  not  hav< 
for  partition  during  the  life  of  the  life-tenant  and  < 
that  time  the  statute  of  limitations  did  not  run  agair 
female  plaintiff,  still  they  had  a  right  to  sue  in  a  a 
equity  from  the  time  the  deed  was  executed  to  hav< 
aside.  A  party  may  deprive  himself  of  his  equity 
delay  which  falls  short  of  the  statutory  bar.  "Lapse  < 
when  it  does  not  operate  a«  a  positive  bar,  operates  in 
as  an  evidence  of  assent,  acquiesence  or  waiver."  1 
pellees  here  have  been  guilty  of  great  laches  in  the  a» 
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of  their  claim.  The  deed  now  sought  to  be  canceled  was 
made  thirty-five  years  before  the  institution  of  this  suit. 
They  have  waited  until  all  the  original  parties  to  be  affected 
by  their  claim  have  died,  and  the  means  of  explaining  the 
transaction  have  been  lost.  It  would  be  unjust  not  only  to 
the  living  but  to  the  dead  to  permit  the  appellees  at  this  late 
day,  without  any  excuse  for  their  great  delay,  to  take  from 
infants  property  upon  a  claim  which  they  never  asserted 
against  their  ancestors — Doggeit  v.  Helm^  17  Graft.  96; 
Wagner  v.  Baird,  7  How.  234;  Badger  v.  Badger,  2  Wall.  87. 

3.  The  only  remaining  ground  for  setting  aside  said  deed 
is  that  it  was  made  in  fraud  of  the  rights  of  the  male  plain- 
tiff just  before  his  marriage.  A  conveyance  made  immedi- 
ately before  her  marriage  by  a  woman  is  prima  fade  igood, 
and  can  be  impeached  only  by  proof  of  fraud.  Taylor  \.  Pugh, 
1  Hare  608,  616 ;  De  ManvilU  v.  Chmpton,  1  Ves.  &  Beam. 
364.  But  whatever  may  have  been  the  rights  of  this  plain- 
tiff under  the  authorities  above  cited,  they  have  long  since 
been  lost  by  his  laches. 

For  the  reasons  aforesaid,  I  am  of  opinion  that  the  said 
decree  of  the  circuit  court  of  July  27,  1881,  is  erroneous  and 
must  be  reversed  and  set  aside  with  costs  to  the  appellants 
against  the  appellees,  Wm.  C.  Pusey  and  Rachel  Ann  his 
wife,  and  the  cause  is  remanded  to  said  circuit  court  for  such 
further  proceedings  to  be  had  therein,  not  inconsistent  with 
this  opinion,  as  may  be  in  accordance  with  the  principles  and 
rules  of  courts  of  equity. 

Judges  Johnson  and  Green  Concurred. 

Decree  Reversed.     Cause  Remanded. 
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WHEELING. 

zTWi  Smith  v.  Townsend. 

87  aSSj 

I21      486i  Submitted  June  20.  1882— Decided  April  14. 1883. 

60       202| 

(*WooD8.  Judge.  Absent.) 

1.  A  plea  of  nil  debet  in  an  action  of  indebitatus  aasumpait  is  cured 

by  a  verdict  and  will  be  treated  in  the  Appellate  Court,  as  if  it 
had  been  a  plea  of  nonassiimpsit.    (p.  495.) 

2.  If  no  account  of  payments  is  filed  with  a  plea  of  payment,  under 

i  4  ch.  128  of  Code  of  W.  Va.  no  proof  can  be  given  by  the  defend- 
ant of  any  partial  payments;  but  if  without  objection  on  the 
part  of  the  plaintiff  the  defendant  does  prove  such  partial  pay- 
ments, the  jury  may  properly  consider  such  proof  and  base 
their  verdict  upon  it.    (p.  495.) 

3.  A  simple  statement  of  the  facts  in  a  case,  though  signed  by  the 

judge,  is  no  part  of  the  record,  if  not  made  so  by  an  entry  on 
the  record-book  or  by  its  being  incorporated  in  and  in  some 
manner  made  part  of  a  bill  of  exceptions,  which  is  made  a  part 
of  the  record  by  an  entry  on  the  record-book.    (p.  493.) 

4.  An  appellate  court  can  not  set  aside  a  verdict  and  award  a  new 

trial,  which  the  court  below  refused,  if  there  be  in  the  case  suffi- 
cient evidence  to  justify  the  verdict  after  rejecting  all  parol  evi- 
dence in  conflict  with  such  evidence,  and  which  was  offered  by 
the  party,  against  whom  the  verdict  was  rendered,    (p.  494.) 

Writ  of  error  and  supersedeoLs  to  a  judgment  of  the  circuit 
court  of  the  county  of  Plejwants,  rendered  on  the  26th  dav 
of  November,  1879,  on  a  super i^edeas  to  a  judgment  of  the 
county  court  of  said  county,  wherein  C.  P.  Smith  was  plain- 
tiff in  error  and  J.  B.  Townsend  was  defendant  in  error, 
allowed  upon  the  petition  of  said  Townsend. 

Hon.  James  M.  Jackson,  judge  of  the  fifth  judicial  circuit, 
rendered  the  judgment  complained  of 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

^Cause  vubffitted  before  Judge  W,  (pok  bis  sei^t  on  the  bench. 
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On  August  2,  1879,  C.  P.  Smith  brought  his  action  of 
assumpsit  against  J.  B.  Townsend  in  the  county  court  of 
Pleasants.  The  controversy  had  its  origin  in  the  following 
transactions:  "  The  plaintiff,  C.  P.  Smith,  had  placed  in  the 
hands  of  the  defendant,  J.  B.  Townsend,  an  attorn ey-at-law, 
tor  collection  a  bond  of  Oliver  Qorrell  and  two  others,  sure- 
ties, payable  to  the  plaintiff.  The  bond  was  for  seven  hun- 
dred and  seventy-five  dollars  and  bore  interest  from  27th  of 
May,  1872,  Townsend  brought  suit  on  it  in  the  name  of 
Smith  and  obtained  a  judgment  for  the  full  amount.  Execu- 
tion was  issued  on  it,  and  a  forthcoming  bond  was  given, 
w^hich  was  for  some  reason  not  stated  in  the  record  quashed 
by  the  court ;  and  the  costs  attending  this  were  nine  dollars 
and  twenty  cents,  which  were  paid  by  Townsend  for  the 
plaintiff  against  whom  was  the  judgment  for  costs.  Another 
execution  was  issued  on  this  judgment;  and  Gorrell  obtained 
an  injunction  enjoining  the  enforcement  thereof  It  tloes 
not  appear,  what  were  the  allegations  of  the  bill  of  injunction 
in  other  respects,  but  it  claimed  an  offset  due  from  Smith  to 
Gorrell  of  sixty-four  dollars  and  thirty-eight  cents.  It  does 
not  appear,  when  this  offset  became  due,  or  from  what  time 
it  bore  interest  properly,  or  its  character. 

On  June  16,  1876,  Gorrell  and  Smith  entered  into  a  writ- 
ten agreement  as  a  compromise  of  their  difficulties.  By  this 
compromise  this  oflset  of  sixty-four  dollars  and  thirty-eight 
cents  was  allowed  and  directed  to  be  credited  on  Smith's 
judgment  against  Qorrell;  and  Gorrell  agreed  to  abandon  all 
other  defenses  and  objections  set  up  in  his  bill  of  injunction, 
and  to  pay  all  the  costs  of  the  injunction  suit  except  the  fee 
taxable  to  Smith's  attorney,  and  to  pay  to  Smith  then,  which 
he  did,  twenty-five  dollars  on  his  judgment;  and  Smith 
agreed  to  stay  executions  for  the  balance  till  May  1, 1877. 
Townsend  subsequently  collected  the  balance  of  this  claim  of 
Gorrell ;  and  in  so  doing  he  credited  this  claim  by  Gorrell's 
offset  of  sixty-four  dollars  and  thirty-eight  cents  as  of  May 
27,  1872,  which  was  the  date  of  Gorrell's  bond  to  Smith. 

On  the  8th  day  of  July,  1878,  Townsend  made  out  for 
Smith  a  written  statement  of  these  transactions  including  in 
it  a  credit  of  three  hundred  dollars  cash  paid  to  Smith  by 
Townsend. 
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The  following  is  a  copy  of  this  statement : 

"C.  P.  Smith.  ) 

vs.  > 

Oliver  Gorrell  and  others.  J 

Debt $775  0 

Interest  from  27th  May,  1872,  to  8th  July,  1878 280  4 

Debt  and  interest 11055  4 

CREDITS. 

Account  equal  with  note I  64  38 

Equalinterest  of  note 23  50 

Injunction  attorney  fee  paid  you 25  00 

Interest  16  June,  1876,  to  8  July,  1878.... 3  91 

Cash  paid  you  by  me 300  00 

Interest  8th  Feb.  to  8  July,  1877 7  50 

Commission  on  entire  debt 21  10 

Injunction  attorney  fee,  **open" 25  00 

Costs  in  quashing  f.  c.  bond 9  20 

Order  to  you  from  O.  Gorrell 1  59 

Charges  on  check  paid  Morgan,  cPk 25 

|i  481  4 

$573  fi 

This  statement  was  not,  however,  delivered  to  Smith  1 
but  on  August  1,  1878,  when  they  finally  settled.  I 
there  was  a  balance  due  from  Townsend  to  Smith  oi 
hundred  and  seventy-three  dollars  and  ninety-nine  c 
which  Townsend  paid  to  him  in  cash  on  August  1,1 
delivering  to  him  at  the  same  time  the  above  statement 
taking  from  him  a  receipt  in  full.  The  commission  cha 
in  this  statement  was  2  pei^  cent,  the  amount  which  To 
end  had  agreed  to  charge,  when  this  claim  against  Go 
was  placed  in  his  hands  for  collection  and  Townsend  : 
that  Smith  examined  this  statement  and  said,  it  was  all  r 
and  after  he  had  examined,  signed  the  receipt  in  full ; 
the  receipt  was  also  read  to  him  before  he  signed  it ;  thi 
Townsend  told  Smith,  he  charged  him  twenty-five  dc 
for  defending  the  chancery  suit,  to  which  he  did  not  ol 
and  Smith  likewise  told  him  to  charge  to  him,  Smith 
nine  dollars  and  twenty  cents  costs,  which  Townsend 
for  him,  when  the  forthcoming  bond  was  quashed  by 
court.  These  items  appeared  among  the  credits  in  this  g 
ment  furnished  by  Townsend  to  Smith.     When  this  8< 


Digiti 


zed  by  Google 


I,  1883.]  Smith  v.  Townsend.  489 

waa  made  Townsend  took  up  from  Smith  the  receipt 
li  he  had  given  him  for  the  collection  of  this  bond  of 
ell  and  others. 

lith  says,  he  did  not  read  this  statement  made  out  by 
isend,  but  simply  asked  if  it  was  all  right,  and  Towns- 
aid  it  was  all  right,  and  presented  the  receipt,  which  he 
d  on  Townsend  saying,  that,  if  there  was  anything 
g,  he  would  make  it  right.  He  took  this  statement 
*  and,  w^hen  he  had  examined  it,  concluded  he  was 
ged  by  it.  But  Townsend  would  make  none  of  the  cor- 
)n8,  which  he  demanded,  except  that  on  April  23, 1879, 
id  Smith's  wife  for  him  three  dollars  and  eighty  cents, 
in  calculation  of  interest.  And  in  the  following 
ist  he  brought  this  suit. 

e  declaration,  after  it  had  been  demurred  to,  was 
ded,  and  in  its  amended  form  states,  that  the  defend- 
Fownsend,  was  indebted  in  1878  to  the  plaintiff,  Smith, 
B  sum  of  one  thousand  dollars,  collected  from  Oliver 
ell  and  his  sureties  for  this  plaintiff,  and  in  a  like  sum 
loney  had  and  received  by  the  defendant  for  the  use  of 
laintiff,  and  for  the  like  sum  on  money  found  due  from 
efendant  to  the  plaintiff'  on  an  account  stated,  which 
3  he  promised  to  pay  less  two  per  cent,  tor  the  collection, , 
e  has  refused  to  except  three  hundred  dollars  paid  Feb- 
'  8,  1878,  also  five  hundred  and  seventy-three  dollars 
liuety-nine  cents  paid  July  8,  1878,  and  three  dollars 
iighty-six  cents  paid  as  of  like  date,  making  in  all  eight 
red  and  seventy-seven  dollars  and  seventy-five  cents, 
ig  a  balance  due  the  plaintiff  of  one  hundred  and 
ty-two  dollars  and  twenty-five  cents  to  the  plaintiffs 
ge,  one  thousand  dollars.  No  bill  ot  particulars  was 
with  this  declaration. 

plea  in  abatement  was  filed  and  demurred  to,  and  the 
rrer  was  sustained.  The  order-book  of  the  next  term 
n  it  this  entry  in  this  case :  "And  thereupon  the  de- 
nt for  plea  saith,  he  does  not  owe  and  has  well  and 
paid  the  debt  in  the  declaration  mentioned,  and  he 
a  plea  in  writing  of  accord  and  satisfaction."  This 
m  plea  states,  that  the  plaintiffs  demand  has  been  fully 
^ff  and  discharged  by  payments  made  to  the  plaintiff  on 
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August  1,  1878,  and  on  April  23,  1879,  amounting  in 
aggregate  to  one  thousand  and  fifty-nine  dollars  and  twei 
eight  cents,  which  were  received  by  the  plaintiff'  in  ftill  « 
faction  of  the  debt,  interest  and  costs  in  the  declaral 
mentioned.  And  for  a  fiirther  plea  he  said,  he  had  paid 
debt  by  accord  and  satisfaction  and  by  payment  in  full 
receipts  taken  by  him,  the  defendant,  in  full  of  the  plaint 
demand.  To  all  these  pleas  general  replications  were  f 
and  isbue  joined  on  them.  Xo  bill  of  particulars  or  acco 
of  pajTuents  was  filed  by  the  defendant  with  any  of  his  pi 
The  jury  was  sworn  to  trj^  these  issues,  and  on  Septem 
16,  1879,  found  a  verdict  for  the  defendant  A  new  t 
was  asked  for,  because  the  verdict  was  contrary  to  the 
dence ;  and  on  the  19th  of  September,  1879,  it  was  refui 
and  judgment  was  entered  in  hivor  of  the  defendant  aga 
the  plaintiff* lor  his  costs.  A  bill  of  exceptions  was  takei 
this  action  of  the  court,  in  which  bill  of  exceptions,  i 
claimed,  the  court  certified  all  the  facts  proven  before 
jury.  It  also  signed  and  made  a  part  of  the  record  and 
bill  of  exceptions  of  the  plaintiff'  for  permitting  testimc 
which  he  deemed  improper,  to  go  to  the  jury.  The  f 
proven  at  the  trial,  if  we  can  regard  them  as  a  part  of 
-record,  were  all  those,  which,  we  have  stated, constituted 
transaction,  out  of  which  this  controversy  arose.  No 
nesses  were  examined  except  the  plaintiff*  and  the  defend; 
and  their  testimony  has  alreadv  been  stated.  The  only 
jection  made  by  the  plaintiff'  to  the  admission  of  any  of 
parol  testimony  was,  that  Townsend  was  permitted  to  sa 
the  jurj'  in  speaking  of  the  compromise  between  Smith 
Gorrell  made  in  his  presence  and  reduced  to  writing, 
"he  understood  that  Gorrell  wa*  to  be  allowed  interes 
said  sixty-four  dollars  and  thirty-eight  cents  as  of  the  da 
GorrelFs  note,  and  he  had  accordingly  so  allowed  it  in 
settlement  with  Gorrell."  This  was  objected  to  as  chanj 
the  written  agreement  and  calculated  to  mislead  the  j 
The  written  agreement  was,  that  Smith  "agreed  to  give  < 
rell  credit  for  the  sum  of  sixty-four  dollars  and  thirty-€ 
cents,  the  amount  of  said  GorrelTs  offsets  as  filed  by 
against  said  Smith,  and  nothing  more,  completing  all 
standing  charges  of  said  Gorrell  against  Smith  to  di 
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This  agreement  was  dated  June  16,  1879 ;  and  Gorrell's  note 
or  bond  bore  date  May  27,  1872.  Smith  stated,  that  he 
never  agreed  to  any  of  the  credits  named  in  the  paper,  which 
Townsend  had  promised  him,  except  the  first  credit,  sixty- 
four  dollars  and  thirty-eight  cents,  but  not  the  interest 
thereon,  twenty-three  dollars  and  fifty  cents,  the  third  credit 
of  twenty-five  dollars  paid  by  Gorrell  to  Smith,  which  was 
right  and  the  interest  thereon,  the  three  hundred  dollars 
cash  paid  him  by  Townsend  February  8,  1877,  and  the  in- 
terest thereon.  The  commission  was  right,  twenty-one 
dollars  and  ten  cents.  The  attorney's  fee  in  the  injunction 
suit,  twenty-five  dollars,  he  never  agreed  to,  nor  the  costs  in 
quashing  the  forthcoming  bond,  nine  dollars  and  twenty 
cents.  The  order  of  Gorrell,  one  dollar  and  fifty-nine  cents, 
he  admitted  was  correct,  and  the  twenty-five  cents  charge  on 
check  he  says  nothing  about.  Most  of  these  statements,  as 
before  said,  Townsend  denied  as  a  witness  before  the  jury. 

A  writ  of  error  and  supersedeas  was  granted  the  plaintiff. 
Smith,  to  this  judgment  of  the  county  court  rendered  Sep- 
tember 19,  1879,  and,  on  the  20th  of  November,  1879,  it  was 
reversed  and  annulled  by  the  circuit  court  of  Pleasants,  and 
a  new  trial  awarded,  and  the  case  retained  in  said  circuit 
court  for  trial.  From  this  judgment  of  the  circuit  court  a 
writ  of  error  and  supersedeas  has  been  awarded  on  the  petition 
of  the  defendant,  Townsend. 

Johii  A.  Hutchinson  for  plaintiff  in  error  cited  the  follow- 
ing authorities:  12  W.  Ya.  20 ;  Boioyer  v.  Chestnut^  4  Leigh ; 
6  Leigh  135;  7  Leigh  608;  9  Leigh  80;  16  W.  Va.  784,  785; 
3  W.Va.  29;  7rf.  386. 

Henry  M.  Russell  for  defendant  in  error  cited  the  follow- 
ing authorities:  4  W.  Va.  134;  8  Gratt..  557;  8  W.  Va. 
452;  16  W.  Va.  651. 

Greek,  Judge,  announced  the  opinion  of  the  Court : 

The  question  involved  in  this  case  is:  Ought  the  circuit 
court  of  Pleasants  on  the  writ  of  error  from  the  county 
court  of  Pleasants  to  have  reversed  the  judgment  of  the 
county  court  and  set  aside  the  verdict  of  the  jury  and 
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awarded  a  new  trial  ?  It  is  claimed  by  the  cousel  for  To\ 
send,  that  it  could  not  do  so  properly,  because  the  coui 
court  had  certified  neither  the  facts  proven  nor  all  the  € 
dence  in  the  case,  which  was  before  the  jury.  If  this  be 
of  course  the  circuit  court  ought  not  to  have  reversed  1 
the  judgment  of  the  county  court,  us  it  had  no  means  of  < 
termining,  whether  it  was  right  or  wrong.  What  the  reec 
of  the  county  court  does  show  is  simply  this  memorandu 
''  Be  it  remembered,  that  on  the  trial  of  this  case  the  pla 
tiff  excepted  to  the  opinion  of  the  court  and  tendered 
open  court  his  bills  of  exceptions  marked  Xo.  1  and  No 
in  words  and  figures  following,  to-wit:  '  Be  it  remeraben 
&c.,  and  asks,  that  the  same  may  be  signed,  sealed  a 
saved  to  him  and  made  a  part  of  the  record  in  this  ca 
which  is  accordingly  done."  This  made  formally  everythi 
in  these  bills  of  exceptions  marked  No.  1  and  No.  2  parts 
the  record  as  eftectually  as  if  all,  which  appeared  in  the 
had  been  spread  out  at  length  on  the  record-book. 

Bill  of  exceptions  No.  1  referred  to  does  not  state  any 
the  evidence,  which  was  submitted  to  the  jury  except  a  stj 
ment  about  a  single  point  made  by  a  witness,  which  i 
plaintift  objected  to  as  illegal  testimony.  Of  course  on  t 
fraction  of  testimony  no  new  trial  could  have  been  prope 
awarded  by  the  circuit  court. 

Bill  of  exceptions  No.  2  referred  to  on  the  record-boot 
the  county  court  and  made  also  a  part  of  the  record,  as  mi 
so  as  if  everything  on  its  face  had  been  set  out  at  length 
the  record,  states  the  plaintift''s  motion  for  a  new  trial, 
cause  the  verdict  was  contrary  to  the  evidence,  and  the  o^ 
ruling  of  the  same  and  the  entry  by  the  court  of  the  ju 
ment  on  the  verdict ;  and  it  then  proceeds :  ''To  which  rul 
of  the  court  the  plaintift'  excepts  and  tenders  this  his  bil 
exceptions  No.  2  and  asks,  that  the  same  be  signed,  scs 
and  saved  to  him  and  made  a  part  of  the  record  in  i 
case,  which  is  accordingly  here  done."  Then  follows  the 
natures  of  the  members  of  the  court  and  immedia 
thereafter  these  words,  "and  the  substance  of  the  evide 
below,  as  follows."  Then  follows  all  the  evidence  submil 
to  the  jury  in  detail,  and  without  any  further  conclut 
here  is  appended  again  at  the  end  the  signatures  of  the  tl 
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members  ot  the  court.  If  this  "substance  of  the  evidence" 
can  be  regarded  as  incorporated  in  and  constituting  a  part  of 
bill  of  exceptions  No.  2,  then  this  evidence  is  properly  apart 
of  the  record,  otherwise,  not.  See  BamAheiy,  Koogle  ^  Co,  v. 
Erb,  16  W.  Va.  784,  785.  If  the  firet  set  of  signatures  of  the 
members  of  the  court  had  not  been  attached,  but  only  the 
signatures  at  the  end  of  the  substance  of  the  evidence,  there 
could  be  no  doubt,  that  this  substance  of  the  evidence  ought 
to  be  regarded  as  a  part  of  bill  of  exceptions  No.  2.  If  the 
part  immediately  following  this  first  set  of  signatures  be  read 
in  connection  with  that  preceding  them  we  can  not  avoid 
the  impression,  that  they  were  intended  to  be  continuously 
read  thus:  "To  w^hich  ruling  of  the  court  the  plaintiff  ex- 
cepts and  tenders  this  his  bill  of  exceptions  Xo.  2  and  asks, 
that  the  same  be  signed,  sealed  and  saved  to  him  and  made 
a  part  of  the  record  in  this  case,  which  is  accordingly  here 
done,  and  the  substance  of  the  evidence  below,  as  follows:" 
(Stating  it  in  detail  and  the  signatures  of  the  members  of  the 
court  thereto.)  This  would  be  a  rather  awkward  mode  of 
setting  out  the  matter  yet  while  it  may  not  be  very  probable, 
yet  so  far  as  the  record  before  us  shows  the  paper  might 
have  been  originally  drawn  in  this  form  and  signed ;  and 
then  the  signatures  of  the  members  of  the  court  may  have 
been  also  appended  at  the  end  of  the  statement  of  the  sub- 
stance of  the  evidence  simply  for  identification.  From  the 
manner  in  which  this  statement  of  facts  begins  it  looks  as 
though  it  wiis  all  intended  as  an  interlineation  in  the  sec- 
ond bill  of  exceptions  to  be  inserted  above  the  signatures 
and  seals  of  the  members  of  the  court,  perhaps  just  before 
the  words  "which  is  accordingly  here  done." 

What  was  the  fact  in  this  respect  could  only  be  ascertained 
by  an  inspection  by  this  Court  of  the  original  papers.  As  in 
the  view  w^e  take  of  this  case  the  decisions  of  this  Court  will 
be  unchanged  by  our  regarding  this  substance  of  the  evidence 
as  a  part  of  the  record,  we  have  concluded  to  do  so,  though 
had  it,  if  so  regarded  as  a  part  of  the  record,  eftected  any 
rights,  he  should  have  been  compelled  to  have  the  original 
papers  brought  up  for  our  inspection,  so  that  we  might  deter- 
mine, whether  this  statement  of  this  subsUmce  of  the  evidence 
djd  or  did  not  in  point  of  fact  constitute  a  part  of  bill  of 
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exceptions  No.  2;   for  if  it  did  not,  it  is  no  part  o1 
record. 

When  we  read  this  paper,  we  find,  that  there  wen 
two  witnesses  examined  before  the  jury,  one  the  plaintif 
the  other  the  defendant;  that  the  defendant  testified  b 
the  jurj^  in  substance,  that  he  paid  over  to  Smith  al 
moneys  he  had  collected  for  him  after  deducting  twent] 
dollars  a  fee  in  a  chancery  suit,  which  Smith  owed  to 
and  nine  dollars  and  twenty  cents  costs,  which  he  had 
on  the  quashing  by  the  court  of  a  forthcoming  bond,  an 
which  costs  therein  there  was  a  judgment  against  Smith 
retaining  further  his  commission  agreed  on  for  the  c< 
tion  ;  that  these  sums  were  retained  with  the  knowledge 
consent  of  Smith,  who  examined  the  statement  thai 
defendant  had  made  out  showing  these  retentions  for  i 
purposes;  and  that  he  said  it  was  all  right,  and  then  exec 
to  him,  the  defendant,  a  receipt  in  full  for  the  claim. 

If  this  testimony  of  Townsend  was  believed  by  the  , 
they  could  not  possibly  have  done  otherwise  than  renc 
verdict  for  the  defendant,  as  they  did.  But  the  plaintiff 
itively  contradicted  many  of  the  statements  of  the  defem 
However,  according  to  the  well  settled  rule  of  every  a 
late  court  such  evidence  of  the  exceptor  contradicting 
adverse  part}'  must  be  rejected,  as  the  jury  appeared  by 
verdict  to  have  given  full  credence  to  the  statements  o1 
defendant  on  his  examination.  See  Sanaker  v.  Oishwa,  I 
Va.  29.  This  being  obviously  the  conclusion,  which 
be  reached,  if  the  real  meriti?  of  this  controversy  were  h 
the  jury  on  this  trial,  the  counsel  of  the  defendant  in  ( 
insists,  that  such  was  not  the  case  upon  the  pleadings,  \i 
it  is  argued  consisted  of  two  pleas:  one  a  plea  of  payi 
supplemented  by  no  account  of  payment;  and  a  nondes 
called  a  plea  of  accord  and  satisfaction.  The  counsel  ol 
defendant  in  error  insists,  that  the  general  issues  were 
pleaded;  and  that  under  this  state  of  pleadings  the  inde 
ness  of  the  defendant  to  the  plaintiff  was  not  in  issue,  a 
was  only  necessary  for  the  plaintiflF  to  indicate  the  am 
prima  facie.  The  burden  of  proof,  it  is  insisted,  was,  undei 
pleadings,  on  the  defendant;  and  this  could  not  undei 
pleadings  be  met,  because  he  had  no  right  to  prove  "ir 


Digiti 


zed  by  Google 


,  1883.] 


Smith  r.  Townrekd. 


495 


partial  ^nd  specific  paymenti?,"  beeauBe  he  had  filed  no 
int  of  such  payments  with  his  plea  of  payments.  And 
ime  maybe  said  of  his  fee  and  of  the  costs  paid  by  him 
le  plaintiff.  They  are  set  out  in  no  bill  of  particulars 
herefore,  it  is  deemed,  could  not  be  proven, 
is  is  the  ground,  on  which  the  defendant  in  error  is 
d  to  rest  his  case.  But  there  is  really  nothing  whatever 
The  record-books  of  the  county  court  has  on  it  this 

:  "And  thereupon  the  defendant  for  plea  says,  he  does 
we  and  has  well  and  truly  paid  the  debt  in  the  plaintiffs 
ration  mentioned  and  filed  a  plea  in  writing  of  accord 
satisfaction,  to  which  several  pleas  the  plaintiff  replied 
rally  and  issue  was  thereupon  joined.''  This  shows  the 
state  of  the  pleadings.  It  is  true,  this  plea  of  "  nil  debet " 
it  have  been  demurred  to;  and  the  demurrer  must  have 

sustained.  For  it  wius  obviously  no  proper  plea  in 
nps'U,     But  the  plaintiff  did  not  do  so,  but  chose  to  join 

upon  it;  and  this  was  one  of  the  issues  before  the  jury, 
r  the  rendition  of  the  verdict  this  Court  by  reason  of  our 
te  of  jeofails  would  regard  the  issue  tried,  precisely  as  if 
proper  rather  than  an  improper  general  issue  had  been 
?  up.     We  will  therefore  review  this  case,  just  as  if  an 

bad  been  made  up  on  a  plea  of  non  asstanpsit.  In  Hun- 
et  als.  V.  Oirsleij^  1  H.  &  M.  153,  in  an  action  of  covenant 
)lea  was  "not  guilty,"  on  which  issue  was  joined,  and  a 
ict  and  judgment  were  rendered  for  the  plaintiff.  It  was 
ed  by  the  appellate  court,  as  if  the  plea  had  been  the 
er  plea  to  raise  the  general  issue;  and  the  judgment  was 
ned.  And  the  same  view  substantially  was  taken  by 
Court  in  the  case  of  The  State  use  of  Crumbacker  v.  Sea- 
f,  15  W.  Va.  595.  See  the  numerous  authorities  there 
.  The  burden  then  of  his  establishing  his  case  was  on 
)laintiff  in  the  trial  before  the  jury, 
ith  regard  to  the  failure  of  the  defendant  to  file  with  his 
of  payment  any  bill  of  particulars  it  is  clear,  that  under 
ter  1*20  §  4  of  the  Code  of  W.  Va.  p.  609  the  plaintiflt 
1  at  the  trial  have  objected  to  the  admission  of  any  proof 
Qy  specific  partial  payment,  as  the  admission  of  such 
3nce  would  be  a  surprise  to  the  plaintiff.  But  if  the 
itift  knows  exactly  what  specific  partial  payments  are 
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claimed,  and  he  chooses,  as  he  did  in  this  case,  to  p 
them  to  be  proven,  though  no  bill  of  particulars  has 
filed,  he  has  a  right  so  to  do,  and  he  thereby  waivi 
objections  to  their  being  considered  by  the  jury,  ju 
though  a  bill  of  particulars  had  been  filed.     All  of  the 
of  credit  set  out  in  the  statement  furnished  by  Townse 
Smith   became   payments,  when  Smith   agreed,   that 
should  be  so  regarded,  as  Townsend  testified  he  did. 
was  contradicted  by  Smith.     But  the  jury  appear  to 
believed  Townsend's  statement.     Then  by  the  conduct  c 
plaintiff  at  this  trial  this  cause  was  tried  upon  its  full  ra 
as  if  all  the  pleadings  had  been  regular;  and  this  beinj 
case,  a  mere  glance  at  the  evidence  must  satisfy  any  one 
the  verdict  of  the  jury  could  not  be  set  aside  as  either 
trary  to  the  evidence  or  against  its  weight. 

It  remains  only  to  consider,  whether  the  county 
erred  in  the  matter  stated  in  the  first  bill  of  exceptions, 
it  err  in  perniitting  the  defendant  to  testify,  that  he  u 
stood,  that  Gorrell  was  to  bo  allowed  interest  on  the  i 
four  dollars  and  thirty-eight  cents,  as  of  the  date  of  Gor 
note  to  Smith,  and  that  he  had  in  settling  with  Gorrell 
allowed  him  interest  from  that  date?  This  testimony,  it 
claimed  by  the  plaintiff,  was  parol  testimony  introduce 
contradict  the  written  agreement,  which  showed  when 
sixty-four  dollars  and  thirty-eight  cents  w^as  to  be  crec 
Now  really  this  written  agreement,  as  it  is  presented  t 
seems  tome  not  to  indicate  when  this  sixty-four  dollars 
thirty-eight  cents  was  to  be  credited  to  Gorrell.  Smit 
the  agreement  simply  agreed  to  give  Gorrell  credit  for  s 
four  dollars  and  thirty-eight  cents  "the  amount  of  said 
rell's  offset"^  as  filed  by  him  against  Smith."  This  meai 
credit  these  oft'sets  at  the  amount  and  date,  as  they 
shown  in  the  exhibit  filed  in  the  chancery  suit  As  we 
not  this  before  us,  we  cannot  say  of  what  date  this  sixty 
dollars  and  thirty-eight  cents  should  have  been  crec 
Nor  can  we  say,  that  Townsend  in  any  way  contradictec 
paper,  when  he  said  it  was  understood,  that  Gorrell  w 
be  credited  with  this  sum  sixty-four  dollars  and  tJ 
eight  cents  as  of  the  date  of  the  note  of  Gorrell,  that  i 
of  May  27, 1872.     But  it  is  entirely  immaterial  in  this 
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whether  by  this  agreement  this  sum  was  to  have  been  cred- 
ited as  of  a  much  later  date  or  not ;  for  this  suit  was  not 
brought  to  hold  Townsend  responsible  for  his  failure  to  col- 
lect of  Gorrell  as  much  as  he  ought  to  have  collected,  but  to 
compel  him  to  pay  a  balance  claimed  to  be  .due  on  the 
amount,  which  he  had  aduully  collected  of  Gorrell  Now 
Townsend  testified,  that  he  did  not  collect  this  sixt^'-four 
dollars  and  thirty-eight  cents  nor  the  interest  on  that  amount 
afler  the  date  of  GorrelPs  note.  May  27, 1872,  hut  that  he 
credited  the  debt  due  to  Smith  with  this  sixty-four  dollars 
and  thirty-eight  cents  as  of  May  27,  1872.  In  this  suit  it  is 
totally  immaterial,  whether  this  was  in  accordance  with  the 
agreement  of  parties  or  not.  And  therefore  this  statement  of 
Townsend  to  the  jury,  that  it  was  according  to  his  under- 
standing of  the  agreement  of  the  parties,  could  by  no  possi- 
bility have  influenced  the  jury  in  their  verdict  to  the  preju- 
dice of  the  plaintiff;  and  it  can  therefore  constitute  no  ground 
for  setting  aside  this  verdict. 

Our  conclusion  therefore  is,  that  the  circuit  court  of  Pleas- 
ants county  erred  in  reversing  the  judgment  of  the  county 
court  in  setting  aside  the  verdict  of  the  jury  and  in  awarding  a 
new  trial ;  and  this  judgment  of  the  circuit  court  of  Pleas- 
ants, rendered  November  20,  1879,  must  be  set  aside,  re- 
versed and  annulled;  and  the  plaintift  in  error,  J.  B.  Town- 
send,  recover  of  the  defendant  in  error,  C.  P.  Smitli,  his 
costs  in  this  Court  expended;  and  this  Court  proceeding  to 
render  such  judgment,  a«  the  circuit  court  of  Pleasants  should 
have  rendered,  doth  approve  and  aflirm  the  judgment  of  the 
county  court  of  Pleasants  rendered  on  September  19,  1879, 
and  doth  order,  that  the  defendant  in  error  in  said  circuit 
court  of  Pleasants,  J.  B.  Townsend,  do  recover  of  the  plain- 
tift in  error  in  said  circuit  court,  C.  P.  Smith,  his  costs  in 
the  said  circuit  court  expended. 

The  Other  Judges  Concurred. 

Judgment  Reversed. 
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WHEELING. 

John  et  al.  v.  Barnes  et  oL 

Submitted  June  13,  1882— Decided  April  14,  1883. 

(Woods,  Judge,  Absent.) 

1.  A  testator  used  the  foHowing  language  in  his  will :  "I  bequeath 
unto  my  wife,  Lucy,  all  the  balance  of  my  estate,  both  real  and 
personal,  to  have  and  to  hold  as  long  as  she  remains  my  widow. 
At  her  death  I  direct,  that  my  estate  shall  be  divided  as  fol- 
lows :  Unto  my  sons  Alvin  and  Rush  I  will  and  bequeath  the 
farm-house  and  lot  now  in  the  occupancy  of  Wm.  O.  Protzman; 
and  the  residue  of  my  estate  I  direct  to  be  equally  divided  be- 
tween my  daughters,"  (naming  them)  **and  my  two  sons  Alvin 
and  Rush.  *  *  I  hereby  constitute  and  appoint  my  wife, 
Lucy,  my  executrix  with  full  power  to  sell  and  transfer  any  of 
my  real  estate,  that  she  may  deem  proper,  and  to  do  and  per- 
form everything  necessary  to  be  done."    Held  : 

I.  The  widow  took  a  life-estate  only  in  the  real  and  personal 

property,    (p.  501.; 

II.  (General  power  was  conferred  upon  her  as  executrix  to  sell 

and  convey  in  fee  simple  any  of  the  real  estate,    (p.  501.) 

JII.  The  purchasers  were  not  bound  to  look  to  the  application 
of  the  purchase-money,    (p.  503.) 

IV.  The  executrix  under  said  power  having  sold  and  conveyed  a 
tract  of  two  hundred  and  forty-one  and  one-half  acres  of 
land,  a  suit  brought  after  her  death  to  have  partition  among 
the  devisees  under  the  will  was  properly  dismissed. 

Appeal  from  and  mpersedeas  to  a  decree  of  the  circuit 
court  of  the  county  ot  Monongalia,  rendered  on  the  7th  day 
of  September,  1880,  in  a  cause  in  said  court  then  pending, 
wherein  Sisson  John  and  George  W.  John,  her  husband, 
were  plaintiffs,  and  Eliza  Barnes  and  others  were  defendants, 
allowed  upon  the  petition  of  said  plaintifis. 

Hon.  A.  B.  Fleming,  judge  of  the  second  judicial  circuit, 
rendered  the  decree  appealed  from. 

Thefactij  of  the  case  appear  in  the  opinion  of  the  Court, 

Houston  and  Fravie  for  appellants  cited  the  following  au- 

Cause  submitted  before  Judge  W.  took  his  seat  on  the  bench. 
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ties:  12  Heisk.  645 ;  2  Burr.  1027 ;  3  Lom.  Dig.  274 ; 
JO  326;  Wade.  Law  of  Notice,  135;  3  How.  333;  8 
at  421;  11  Gratt.  Ill;  8  Gratt.  140;  3  Leigh  12;  6 
ti  696 ;  Fisher  v.  Bassett,  9  Leigh ;  Jackson  v.  Updegraft, 
b;  1  Patt.  &  H.  121 ;  48  Tex.  178;  54  Ala.  342;  1  Lau. 
(2d.  Ed.)  465;  77  N.  C.  437. 

H.  Keck  for  appellees  cited  the  following  authorities : 
ni.  Exr'8  361,  367;  Id.  219,  223;  20  Gratt.  692;  9  Gratt. 

2  Redf.  Wills  p.  122,  §  18;  11  Gratt.  454;  13  Gratt. 

1  Lead.  Ca^.  Eq.  76,  92;  6  Call.  308;  2  Rand.  294; 
ry  Eq.  Juris,  §§  1124,  1132;  1  Lom.  Dig.  243,  248. 

EiNSON,  President,  announced  the  opinion  of  the  Court: 

is  was  a  suit  in  equity  brought  by  Sisson  John  and 
ge  W.  John  her  husband  in  October,  1877,  in  tiie  cir- 
court  of  Monongalia,  to  have  partition  of  a  tract 
^o  hundred  and  forty-one  and  one-half  acres  of  land 
ig  the  devisees  of  John  S.  Dorsey,  deceased,  of  whom 
jmale  plaintiff  was  one.  The  residue  of  said  devisees 
miide  defendants;  also  Benjamin  M.  Dorsey,  who  had 
lased  said  tract  of  land  from  Lucy  A.  Dorsey,  executrix 
e  last  will  and  testament  of  said  John  S.  Dorsev,  de- 
d ;  also  the  several  alienees  of  said  Benjamin  were  made 
dants.  The  bill  alleges,  that  said  Dorsey  died  testate 
c?tober,  1855,  owning  amon^  other  property,  which  is 
ibed,  the  said  tract  of  land.  The  bill  exhibits  the  will 
id  Dorsey  and  alleges,  that  said  executrix  sold  and  con- 
i  said  tract  as  such,  and  states  the  subsequent  aliena- 
thereof.  It  further  alleges,  that  said  Benjamin  M. 
By  and  the  subsequent  purchaser  of  said  tract  claim,  that 
executrix  had  the  right  and  authority  under  the  will  to 
nd  convey  in  fee  the  said  tract  of  land,  and  refused  to 
nder  the  same  to  the  said  devisees,  although  said  widow 
executrix,  who,  the  bill  alleges,  had  only  a  life  estate  in 
property,  is  dead ;  but  that  in  truth  said  executrix  only 
he  right  to  convey  such  interest  in  said  tract,  as  she 
under  the  will,  that  is,  a  life-estate  only,  and  that  they 
ititled  to  have  it  partitioned  among  them  according  to 
rovisions  of  the  will,  and  that,  even  if  the  will  conferred 


Digiti 


zed  by  Google 


500  John  r.  Barnes.  [Sup.  tt. 

upon  said  executrix  the  power  to  sell  and  convey  said  land 
to  the  purchaser  thereof,  he  had  full  notice,  that  the  devisees 
were  entitled  under  the  wnll  to  the  proceeds  of  such  sale, 
and  each  pucrchaser  was  bound  to  see  to  the  application  of 
such  proceeds,  and  was  responsible  and  liable  to  said  devisees 
for  the  same;  and  said  tract  of  laud  in  their  hands  is  also 
liable  therefor. 

The  prayer  of  the  bill  is,  "  that  partition  be  made  of  said 
tract  of  land  among  the  said  devisees  of  the  said  John  S. 
Dopsey  and  the  heirs  of  such  as  arc  dead,  and  that  the  said 
purchasers  thereof  be  made  to  ac(*ount  to  them  for  the  sales 
and  profits  of  the  same  from  the  death  of  said  Lucy  A.  Dor- 
sey,  the  widows  or,  if  it  should  be  held,  that  she  had  the 
right  and  authority  under  said  will  to  sell  and  convey  tlie  fee 
in  said  tract,  that  the  said  purchasers  be  compelled  to  ac- 
count to  the  said  devisees  and  the  said  heirs  for  the  price 
and  value  of  said  land.  And  they  further  pray  for  further 
relief  both  general  and  special  in  the  premises." 

The  will  is  as  follows:  *'  Be  it  known  that  I,  John  S.  Dor- 
sey  of  Monongalia  county  and  State  of  Virginia,  do  publish 
this  my  last  will  and  testament.  First.  I  direct,  that  all  my 
just  debts  be  paid,  then  I  will  and  bequeath  unto  my  son, 
Alvin,  my  set  tinning  tools,  and  unto  my  daughter,  Eliza, 
one  hundred  dollars  in  money,  and  unto  my  wife,  Lucy,  all 
the  balance  of  my  estate  both  real  and  personal  to  have  and 
to  hold  as  long  as  she  remains  my  widow.  At  her  death  I 
direct,  that  my  estate  be  divided  as  follows:  unto  my  sons 
Alvin  and  Rush,  I  w  ill  and  bequeath  the  frame  house  and  lot 
now  in  the  occupancy  of  Wm.  O.  Protzman,  and  the  residue 
of  my  estate  I  direct  to  be  divided  equally  between  my 
daughters  Sisson,  Lou,  Argat,  Mary  Ellen,  Lavara,  Amanda, 
Priscilla  and  Eliza,  and  my  tw^o  sons  Alvin  and  Rush.  My 
son  George  having  already  a  considerable  amount  of  my  es- 
tate, unto  him  I  make  no  bequests.  I  hereby  constitute  and 
appoint  my  wife  Lucy  my  executrix  with  full  power  to  sell 
and  transfer  any  of  my  real  estate,  that  she  may  deem  proper, 
and  to  do  and  perform  everything  necessary  to  be  done.  In 
testimony  w^hereof,  &c." 

The  deed  of  the  executrix  conveying  said  tract  of  land  is 
exhibited  with  the  bill. 
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The  purchasers  answered  the  bill  and  insisted,  that  under 
a  proper  construction  of  the  will  the  executrix  had  full  power 
to  sell  and  convey  said  tract  of  land,  and  denied,  that  they 
were  bound  to  see  to  the  application  of  the  purchase-money. 
The  depositions  show,  that  the  purchase-money,  six  thousand 
dollars,  was  all  paid  to  the  executrix.  The  said  depositions 
further  show,  that  said  land  was  unproductive,  the  farm 
rauch  out  of  repair,  and  it  was  greatly  to  the  interest  of  the 
widow,  who  had  a  large  family  to  support  to  convert  the  said 
realty  into  personalty.  The  bill  shows,  that  the  executrix 
gave  bond  when  she  was  qualified  in  the  penalty  of  three 
thousand  dollars.  The  record  fails  to  show,  that  she  was 
ever  required  to  give  any  further  bond.  The  bill  alleges, 
that  when  the  widow  died  she  only  had  about  one  thousand 
dollars  worth  of  property.  The  evidence  shows,  that  these 
heirs  received  the  benefit  of  much  of  the  proceeds  of  the 
property.  The  record  shows,  that  not  long  before  his  death 
the  testator  tried  to  sell  the  said  tract  of  land  for  about  the 
same  price,  which  the  executrix  received  for  it.  According 
to  the  view,  which  we  take  of  this  case  it  is  unnecessary  to 
state  more  of  the  record. 

The  cause  was  finally  heard  on  the  7th  of  September,  1880, 
and  the  court  dismissed  the  bill  with  costs.  From  this  de- 
cree the  plaintifls  appealed. 

Two  questions  only  are  raised  by  the  record.  The  first  is  : 
Did  the  will  of  John  S.  Dorsey  confer  upon  his  executrix  the 
power  to  sell  and  convey  the  fee  in  the  tract  of  land,  partition 
of  which  is  sought?  Second.  If  such  power  was  conferred, 
was  the  purchaser  bound  to  see  to  the  application  of  the  pur- 
chase-money ?  It  is  clear  from  the  language  of  the  will,  that 
the  widow  only  took  a  life  estate  in  the  real  and  personal 
property  devised;  this  is  admitted  by  the  counsel  for  appel- 
lees. It  is  contended,  that  the  wHU  could  not  be  construed  to 
confer  the  power  to  sell  and  convey  the  fee  in  the  real  estate 
because  the  testator  had  before  directed,  that  a  certain  por- 
tion of  his  real  estate  should  be  given  to  his  two  sons  ailer 
the  death  of  his  widow.  In  order  to  arrive  at  the  intention 
of  the  testator,  the  different  clauses  in  the  will  must  be  con- 
strued together.  One  clause  is  often  construed  to  modify 
another.    In  Bradly  v.  Wescott^  13  Ves.  445,  tlie  testator  gave 
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all  of  his  personal  estate  to  his  wife,  for  her  sole  use  fo 
to  be  at  her  full  and  absolute  disposal  and  disposition  d 
life;  and  the  court  held,  that  as  the  testator  had  given  i 
press  terms  an  interest  for  life,  the  ambiguous  words 
wards  thrown  in  could  not  extend  that  interest  to  the 
lute  property.  The  master  of  the  rolls  said :  '*  I  mus 
strue  the  subsequent  words  with  reference  to  the  e> 
interest  for  life  previously  given,  that  she  is  to  have  w 
free  and  absolute  disposition  as  a  tenant  for  life  can  h 

In  Smith  v.  Bell,  6  Pet.  68,  the  testator  gave  all  hie 
sonal  estate,  after  ceitain  payments  to  his  wife,  "to  ar 
her  own  use  and  disposal  absolutely,"  with  a  provision 
the  remainder  after  her  death  should  go  to  his  son. 
court  held,  that  the  latter  clause  qualified  the  former 
showed,  that  the  wife  took  only  a  life-estate.  Marsbj 
J.,  said:  "Even  the  w^ords  'disposal  absolutely,'  may 
their  character  qualified  by  restraining  words  connected 
and  explaining  them  to  mean  such  absolute  disposal 
tenant  for  life  may  make." 

In  this  will  tlie  testator  uses  this  language :  "Unl 
wife,  Lucy,  all  the  balance  of  my  estate  both  real  an( 
sonal  to  have  and  to  hold  as  long  as  she  remains  my  w 
At  her  death  I  direct,  that  my  estate  shall  be  di\nded  £ 
lows  :  Unto  my  sons  Alvin  and  Rush,  I  will  and  beq 
the  farm-house  and  lot  now  in  the  occupancy  of  Wi 
Protzman,  and  the  residue  of  my  estate  I  direct  to  be  ec 
divided  betw^een  my  daughters,  &c.  *  *  I  hereby  c 
tute  and  af)point  my  wife,  Lucy,  my  executrix,  witl 
power  to  sell  any  of  my  real  estate,  that  she  may 
proper,  and  to  do  and  perform  everything  necessary 
done." 

To  aid  in  the  true  construction  of  a  will  evidence  mi 
received  of  any  facts  known  to  the  testator,  which  ma; 
sonably  be  supposed  to  have  influenced  him  in  the  di 
tion  of  his  propertj' ;  also  of  all  the  surrounding  circun 
ces  at  the  time  of  making  the  will.  Magers  v.  Edwards 
13  W.  Va.  822.  We  here  find  this  widow  left  with  a 
family,  mostly  daughters,  to  support  and  educate.  Th< 
dence  also  shows,  that  the  farm  in  controversy  in  thii 
was  out  of  repair,  and  yielded  but  little ;  that  a  short 
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re  the  testator's  death,  he  had  offered  the  farm  tor  sale  at 
it  the  same  price,  which  executrix  received  for  it.     It  is 

clear  to  my  mind,  that  the  testator  intended  to  give  his 

full  power  to  convert  any  and  all  the  real  estate  into  per- 
ilty,  and  to  convey  the  same,  as  his  executrix  in  fee,  to  the 
'haser.  As  to  whether  the  executrix  by  her  conveyance  of 
)ther  real  estate  mentioned  in  the  bill  passed  the  fee  simple 
ein  to  the  purchaser,  or  only  a  life-estate,  or  what  would 
le  responsibility  of  said  purchaser  to  the  devisees,  we  ex- 
8  no  opinion  as  these  questions  are  not  here  involved, 
was  in  the  power  of  the  devisees,  if  the  widow  was  not 
ing  proper  investments  or  was  wasting  the  estate,  to  re- 
e  of  her  ample  bond  tor  their  protection.  There  is  no 
ence,  that  they  did  so ;  and  it  may  be  that  the  reason 

that  it  was  used  for  their  benefit.  The  executrix,  by 
ig  her  deed  for  the  farm  of  two  hundred  and  forty- 

and  one-half  acres  to  Benjamin  M.  Dorsey  conveyed 
im  the  fee  in  said  farm,  as  she  had  the  power  to  do.  She 
a  general  power  to  sell  and  convey,  therefore  the  pur- 
ers  took  a  good  title,  and  was  not  bound  to  enquire  what 
to  be  done  with  the  purchase-money.  This  is  not  one 
lose  cases,  in  which  the  executrix  has  a  qualified  power 
jU  real  estate,  as  if  the  personalty  shall  not  be  suflficient 
ay  the  debts,  therefore  many  of  the  authorities  cited  by 
appellants  have  no  application  here.  It  is  clear,  that  the 
hasers  were  not  bound  to  see  to  the  application  of  the 
hafle-money. 

Tien. an  interval  must  or  may  properly  elapse  between 
sale  and  the  application  of  the  purchase-money,  the 
baser  is  not  bound  to  see  to  its  application.  Woolwine 
Voodnim,  19  W.  Va.  67.  Here  the  application  of  the 
hase-money  was  not  to  be  made  until  the  widow 
5r  married  again  or  died. 

bere  is  no  en'or  in  the  decree  complained  of  and  it  is 
tned  with  costs  and  thirty  dollars  damages. 

jiMJEs  Green  and  Snyder  Concurred, 

BCREB  Affirmed. 
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21  m-  WHEELING. 

89    18l| 

Merchants  Bank  v,  Jeffries,  Adm'x. 
Submitted  January  25,  1883— Decided  April  21,  1883. 

1 .  The  canhier  of  a  bank,  Intrusted  with  the  control  and  custody  of 
its  funds,  will  in  a  court  of  equity  be  held  as  a  trustee  for  said 
bank  and  may  be  sued  by  it  in  such  court,  and  compelled  to 
account  for  and  pay  any  loss  sustained  by  it,  which  was  caused 
by  any  negligence  or  wrongful  conversion  or  by  any  misappli- 
cation or  use  of  apy  of  its  funds  by  such  cashier  in  violation  of 
the  duties  of  his  said  trust,    (p.  507. ) 

2.  Where  a  bill  filed  by  a  bank  against  \\h  cashier  for  a  settlement  of 
his  accounts  as  such  only  alleges,  that  the  defendant  was  such 
cashier;  '*that  during  his  term  as  cashier  he  lent  sundry  sums 
of  money  to  sundry  irresponHii)le  persons  without  the  consent 
of  the  board  of  directors  of  said  bank,  for  which  he  is  liable  per- 
sonally ;  and  that  the  books  and  papers  and  cash-items  show  a 
large  deficiency  in  the  assets  of  said  bank  during  the  said 
cashier's  term"  of  office;  and  said  bill  contains  no  averments, 
that  said  bank  sustained  any  loss  by  such  unauthorized  loans; 
or  that  the  moneys  so  lent  have  not  been  repaid  ;  or  that  said 
deficiency  in  its  assets  was  caused  by  any  act  or  negligence  of 
such  cashier,  it  is  clearly  insufficient ;  and  a  demurrer  thereto 
ought  to  be  sustained,  because  it  presents  no  cause  of  action 
against  said  defendant,     (p.  508.) 

Aj)peal  from  and  supersedeas  to  a  decree  of  the  circuit  court 
of  the  county  of  Kanawha,  rendered  on  the  9th  day  ot  Jan- 
uary, 1878,  in  a  cause  in  said  court  then  pending,  wherein 
the  Merchants  Bank  of  Charleston  was  plaintiff,  and  Marie 
L.  Jeffries,  administratrix  of  (George  Jeffries,  deceased,  was 
defendant,  allowed  upon  the  petition  of  8aid  Jeffries. 

Hon.  Homer  A.  Holt,  judge  of  the  eighth  judicial  circuit, 
rendered  the  decree  appealed  from. 

Woods,  Judge,  furnishes  the  following  statement  of  the 
case  : 

This  was  a  bill  filed  in  the  circuit  court  of  Kanawha  county 
against  George  Jeffries  by  the  Merchants  Bank  of  Charles- 
ton, which  after  excluding  the  caption  thereof  was  in  tlie 
following  words;  ^^Thi^t  several  years  ago,  said  defendant 
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was  appoined  its  cashier,  and  entered  upon  the  discharge  ol 
his  duties  as  such ;  that  he  was  requested  and  required  to  give 
bond  as  such  cashier  as  required  by  law,  but  failed  to  do  so; 
that  during  the  time  he  was  such  cashier,  he  lent  sundry  sums 
of  money  of  said  bank  funds  to  sundry  irresponsible  persons 
without  the  consent  of  the  board  of  directors  for  which  he 
is  personally  liable;  that  the  books  and  papers  and  cash 
items  show  a  large  deficiency  in  the  assets  of  the  bank  dur- 
ing his  term  as  cashier;"  and  then  "prays  that  these  matters 
be  enquired  into  by  a  commissioner;  that  he  be  held  liable 
therefor,  that  he  be  decreed  to  pay  the  same,"  and  for  gen- 
eral relief,  &c.  At  August  rules,  1872,  the  bill  was  taken 
for  confessed ;  said  Jeffries  died,  and  at  the  June  term  of  said 
court,  1873,  his  death  wjis  suggested,  and  the  cause  was  then 
revived  against  Marie  L.  Jeffries,  who  qualified  as  his  ad- 
ministratrix, who  thereupon  appeared  and  demurred  to  said 
bill  and  assigned  the  following  causes  of  demurred: 

"1st.  A  court  of  equity  has  no  jurisdiction  for  any  mis- 
feasance committed  by  George  Jeffries  as  cashier  of  the  Mer- 
chants bank. 

"2d.  The  complainant's  bill  is  too  vague  and  indefinite. 

"3d.  It  does  riot  give  the  names  of  the  parties  to  whom 
Jeffries  unlawfiilly  loaned  money,  the  amount  of  the  money 
loaned  nor  the  date  of  the  loan. 

"4th.  It  does  not  point  out  the  items  of  deficiency  in  the 
books  of  the  bank. 

"5th.  The  bill  gives  no  notice  by  which  a  defense  could  be 
made,  nor  would  the  defendant  be  protected  by  the  record 
from  another  suit  for  the  same  subject  matter. 

"6th.  Courts  of  equity  do  not  take  cognizanze  of  torts. 

"7th.  I^ecau^e  the  accounts  are  all  on  one  side  and  no  dis- 
covery is  sought  or  required." 

The  court  overruled  the  demurrer  and  referred  the  cause 
to  a  commissioner  to  take  and  report  an  account  showing  the 
amount  loaned  out  or  disposed  of  to  irresponsible  persons  by 
said  Jeffries,  while  acting  as  such  cashier;  2d.  Any  other 
loss,  which  the  said  plaintiff  has  sustained  by  the  unauthor- 
ized acts  of  said  Jeffries  in  misappropriating  the  plaintiff's 
fiinds;  3d.  Any  other  pertinent  matter,  &c. 

A  report  was  made  by  the  commissioner,  to  whom  this 
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cause  was  referred,  which  was  excepted  to  by  both  parties, 
as  appears  by  the  final  decree ;  neither  the  conimissioner's 
report  nor  the  exceptions  thereto  nor  any  of  the  testimony 
taken  in  the  case  appears  in  this  record. 

On  the  9th  ot  January,  1878,  the  said  court  rendered  a 
final  decree  in  said  cause  in  favor  of  said  plaintiflT  for  nine 
hundred  and  sixty-nine  dollars  and  thirty-seven  cents  with 
interest  and  costs  against  the  said  administratrix,  out  of  the 
assets  in  her  hands  to  be  administered. 

From  this  decree  the  said  administratrix  obtained  an  ap- 
peal and  supersedeas  to  this  Court. 

A.  Burlew  for  appellant  cited  the  following  authorities: 
Mitt.  &  Tyl.  PI.  204;  Td.  305,  306  and  notes;  Story  Eq. 
Juris.  §§  451,  459;  LI  §  359;   Towlev.  Laiorason,  5  Pet 

./.  H,  ^  J.  F.  Brotrv  for  aj)pellee  cited  the  following  author- 
ities: 2  Story  Eq.  Juris.  §§  462,  463;  4  Leigh  223;  19 
Gratt.  62;  21  Gratt.  263;  31  Gratt.  212. 

Pai/fie  ^  Gh'cen^  for  appellee,  cited  the  following  authori- 
ties: 1  Barton  Chy.  Pr.  67;  19  Gratt.  62;  9  Jur.X.  S.  1124; 
11  Jur.  N.  S.  215*^;  Story  Eq.  Juris.  §  459  a ;  21  Gratt.  263 ; 
31  Gratt.  212;  4  Leigh  223;  15  W.  Va.  547. 

Woods,  Judge,  announced  the  opinion  of  the  Court: 

As  neither  the  report  of  paid  comnissioner,  nor  the  evi- 
dence supporting  the  same,  nor  any  of  the  exceptions  thereto, 
nor  any  evidence  taken  in  the  progress  of  the  cause  appears 
in  this  record,  the  court  cannot  determine,  whether  the  said 
exceptions  ought  to  have  been  sustained  or  not ;  but  as  all 
things  done  by  the  court  are  presumed  to  be  rightly  done, 
until  the  contrary  is  made  to  appear,  it  must  in  the  absence 
of  such  proof  be  presumed,  that  the  said  exceptions  to  said 
commissioner's  report  were  rightly  disposed  of.  CaUagkan  v. 
Kippers,  7  Leigh  608 ;  Harris  v.  Ijcivis,  5  W.  Va.  575.  In 
considering  the  questions  of  law  presented  by  the  defendant's 
demurrer  to  the  plaintiflPs  bill  it  will  be  well  to  examine  the 
grounds,  upon  which  courts  of  equity  have  assumed  to  exe^ 
cise  jurisdiction  over  matters  of  account.  A  court  of  equity 
is  said  to  have  "jurisdiction  in  cases  of  rights  recognized  and 
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protected  by  the  municipal  jurisprudence,  where  a  plain, 
adequate  and  complete  remedy  cannot  be  had  in  the  courts 
of  common  law."  Story's  Eq,  Juris.  §  88.  One  of  the 
most  important  methods  of  equity  is,  that  it  addresses 
itself  to  the  conscience  of  the  defendant  and  requires  him  to 
answer  upon  his  oath  the  matters  of  fact  stated  in  the  bill, 
if  they  be  within  his  knowledge ;  and  he  is  compelled  to  give 
a  ftill  account  of  all  such  facts  with  all  their  circumstances, 
without  evasion  or  equivocation.  {Id,  81.)  And  the  right  of 
a  party  to  the  aid  of  a  court  of  equity,  to  obtain  from  a  de- 
fendant a  discovery  of  the  facts  within  his  knowledge,  neces- 
sary to  sustain  the  plaintiffs  demand  against  him,  is  of  itself 
the  source  of  jurisdiction  in  many  cases,  not  otherwise  cog- 
nizable therein ;  for  it  is  generally  true,  that  the  court  of 
equity,  having  taken  jurisdiction  of  the  cause  to  compel  a 
discovery  will,  if  the  same  be  had,  retain  jurisdiction  thereof 
and  afford  the  parties  all  the  relief,  to  which  they  are  gen- 
erally entitled. 

The  counsel  for  the  plaintiffs,  to  maintain  the  sufficiency 
of  the  bill  in  the  case  at  bar,  rely  in  substance  upon  two 
propositions,  assuming,  that,  if  they  can  maintain  these,  the 
defendant's  demurrer  was  rightly  overruled.  The  first  propo- 
sition is,  that  the  said  George  Jeffries  as  the  cashier  of  the 
plaintift  was,  during  his  continuance  in  office,  its  trustee,  for 
the  benefit  of  all  persons  interested  in  its  assets ;  and  sec- 
ondly, that  even  if  he  cannot  properly  be  held  as  a  trustee, 
yet  as  its  trusted  and  confidential  agent,  having  charge  of  its 
funds,  it  was  his  duty  to  keep  careful  accounts  of  all  his  trans- 
actions in  dealing  with  said  iunds,  and  that  whether  he  be 
treated  as  trustee  or  as  agent,  a  court  of  equity  is  the  proper 
tribunal,  in  which  to  require  him  to  settle  his  accounts. 

As  the  cashier  of  the  plaintift'  the  said  George  Jeftries  occu- 
pied the  most  confidential  relation  to  it ;  he  was  intrusted 
with  the  custody,  care  and  management  of  all  its  funds ;  he 
received  and  disbursed  them  in  the  line  of  his  duties  as  cash- 
ier, and  was  charged  with  the  duty  of  keeping  the  accounts  of 
all  these  transactions  upon  the  books  of  the  bank,  by  exam- 
ination of  which  stockholders  could  learn  the  true  condition 
of  the  property  entrusted  to  his  care;  and  it  was  his  duty  to 
account  for,  and  pay  over  to  the  plaintift  all  moneys  in  his 
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hands,  when  he  retired  from  his  office.  The  duties  thus 
devolved  upon  him  to  be  discharged  for  the  benefit  of  all 
persons  interested  in  the  assets  of  the  bank  created  him  a 
trustee  for  that  purpose;  and  a  court  of  equity  was  the  appro- 
priate tribunal,  in  which  he  should  be  compelled  to  settle  the 
accounts  of  his  said  trust.  Berkshire  v.  Evans,  4  Leigh ;  Coff- 
}nan  v.  Sangston,  21  Gratt.  263 ;  Zetelle  v.  Meyers,  19  Gratt. 
62 ;  Story  Eq.  Juris.  §§  962,  975  a,  1196.  We  are  therefore 
of  opinion,  that,  if  a  proper  bill  had  been  filed  in  the  case  at 
bar,  it  could  have  been  sustained  against  said  Jeffries  as  such 
cashier,  to  compel  a  settlement  of  his  accounts,  as  such,  if  the 
allegations  thereof  were  sustained  by  sufficient  evidence. 

At  this  point  in  the  consideration  of  this  case,  the  plaintift'^s 
real  difficulty  begins.  The  bill  seems  to  have  been  prepared 
in  ignorance  of  any  material  fact,  necessary  to  be  alleged  to 
charge  said  cashier  with  any  liability  whatever;  for  certainly 
it  such  facts  had  been  known  to  the  pleader,  they  would 
have  been  alleged.  The  only  allegation,  that  can  b^  found 
in  it  is,  "  that  several  years  ago,  the  defendant  was  appointed 
and  acted  as  the  plaintiff's  cashier; "  and  this  single  allega- 
tion is  sufficient  to  show,  that  the  plaintiff  had  the  right  to 
sue  in  a  court  of  equity  to  settle  said  accounts,  if  any  re- 
mained to  be  settled,  and  to  charge  him  with  any  liability 
resting  upon  him,  if  any  such  existed.  Upon  all  the  other 
causes  of  complaint  on  the  part  of  the  plaintiff,  if  any  such 
there  be,  the  bill  is  silent;  and  they  are  left  wholly  to  con- 
jecture. 

It  must  be  borne  in  mind,  tliat  the  demurrer  to  the  plain- 
tift''s  bill  not  only  raises  the  (piestion,  whether  any  bill  could 
have  been  sustained  against  the  said  Jeffries,  but  also  whether 
the  plaintift''s  bill  filed  in  this  case  is  suflScient  to  entitle  the 
plaintift*  to  any  of  tlie  relief  prayed  for.  If  it  is,  the  said 
demurrer  was  rightly  overruled;  if  not,  it  ought  to  have  been 
sustained.  Upon  an  examination  of  the  bill  it  is  manifest, 
that  it  wholly  fails  to  allege,  that  any  of  the  moneys  of  the 
plaintiff,  loaned  by  said  Jeffries  while  acting  as  its  cashier, 
has  not  by  the  borrowers  thereof  or  by  the  said  cashier  been 
repaid;  or  that  the  said  plaintift* has  sustained  any  loss  what- 
ever by  the  unauthorized  loans  ot  any  of  said  moneys;  or  that 
the  said  Jeffries  had  in  any   other  manner  misapplied  or 
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wrongfully  used  or  appropriated  any  of  said  moneys,  or  that 
he  has  by  any  negligent  or  careless  management  of  the  plain- 
tiffs funds  caused  it  to  lose  a  single  cent;  nor  does  it  allege, 
that  the  deficit,  which  was  found  to  exist  during  his  term  as 
cashier,  was  caused  by  any  act  or  default  of  his;  nor  does  it 
even  allege,  when  he  was  appointed  to,  or  retired  from  the 
position  of  cashier  of  the  plaintiff,  nor  how  much  money  was 
improperly  loaned,  nor  to  whom  such  loans  were  made,  nor 
the  amounts  thereof.  The  said  bill  is  too  vague,  indefinite 
and  general  in  its  statements  to  require  the  defendant  to 
answer  the  same ;  and  because,  on  account  of  the  imperfect 
character' of  the  bill  we  are  unable  to  determine,  whether  any 
cause  of  action  exists,  wq  are  of  opinion,  that  the  plaintift' 
should  have  an  oi)portunity  to  amend  its  bill,  if  it  should  be 
so  advised,  and  can  do  so,  upon  which  question  we  express 
no  opinion. 

But  while  we  are  of  opinion,  that  the  said  demurrer  ought 
to  be  sustained,  jVt  we  are  not  able  to  concur  in  the  opinion 
of  the  counsel  for  the  appellants,  that  a  court  of  equity  has 
no  jurisdiction  in  any  suit  brought  against  the  said  Jeffries  to 
charge  him  with  any  liability  for  any  misfeasance  while  act- 
ing as  plaintiff's  cashier.  On  the  contrary  holding,  as  we  do, 
that  Jeffries  while  acting  as  such  cashier  was  a  trustee  for 
plaintiff  and  its  stockholders,  he  mjiy  be  held  liable  for  any 
intentional  misapplication  or  wrongful  appropriation  of  its 
funds  or  for  any  careless  and  negligent  management  thereof, 
whereby  he  has  caused  a  loss  of  any  part  thereof,  and  that 
he  may  be  sued  therefor  in  a  court  of  equity,  which  is  the 
appropriate  tribunal,  and  be  compelled  to  settle  and  account 
for  the  funds  so  misapplied,  misappropriated  or  lost.  Thorn- 
ton V.  Thornton,  31  Graft.  212;  Story  Eq.  Juris,  sec.  460; 
Zetelle  v.  Miners,  supra ;  Berkshire  v.  Ecans,  supra. 

For  the  reasons  hereinbefore  stated  it  is  adjudged,  ordered 
and  decreed,  that  the  said  decree  of  the  circuit  court  of 
Kanawha  county,  rendered  on  the  9th  day  of  January,  1878, 
be  wholly  reversed  and  annulled.  And  this  Court  now  pro- 
ceeding to  render  such  decree,  as  the  said  circuit  court  ought 
to  have  rendered,  it  is  further  adjudged,  ordered  and 
decreed,  that  the  said  defendant's  demurrer  to  the  plaintiff''s 
bill  be  sustained,  and  that  this  cause  be  remanded  to  the  said 
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circuit  court  with  leave  to  the  said  plaintiff  to  amend  its  bill, 
if  deemed  proper  to  do  so,  and  for  further  proceedings 
therein  to  be  had;  and  it  is  further  adjudged,  ordered  and 
decreed,  that  the  appellee  do  pay  to  the  appellant  her  costs 
by  her  about  the  prosecution  of  her  appeal  and  supersedeas  in 
this  Court,  in  that  behalf  expended. 

The  Other  Judges  Concurred. 

Decree  Reversed.     Cause  Eemanded. 


WHEELING. 

Matthews  v.  Hall's  Adm'r. 

Submitted  June  27,  1882— Decided  April  21,  1883. 

(♦Woods,  Judge,  Absent.) 

1.  If  a  surety  extinguishes  the  debt  of  his  principal,  in  whole  or  in 

part,  for  any  sum  less  than  the  full  amount  so  extinguished,  he 
can  in  the  absence  of  an  express  contract  recover  from  his 
principal  only  the  amount  actually  paid  by  him.    (p  514.) 

2.  The  implied  contract  in  such  case  is,  that  the  surety  shall  be  in- 

demnified only,  and  he  will  not  be  allowed  to  speculate  out  of 
his  principal ;  consequently,  if  a  surety  obtains  a  credit  on  the 
debt  of  his  principal  witiiout  pecuniary  cost,  loss  or  damage  to 
himself,  he  will  not  be  entitled  to  recover  anything  for  procur- 
ing such  credit,  although  his  principal  avails  himself  of  the 
benefit  of  such  credit  and  the  same  is  allowed  to  him  by  the 
creditor,     (p.  514.) 

Appeal  from  and  supersedeas  to  a  decree  of  the  circuit 
court  of  the  county  of  Lewis,  rendered  on  the  28th  day  of 
February,  1879,  in  a  cause  in  said  court  then  pending, 
wherein  Joseph  Matthews  was  plaintiff,  and  Abraham  R- 
Hall  and  others  were  defendants,  allowed  upon  the  petition 
of  said  Matthews. 

Hon.  John  Brannon,  judge  of  the  sixth  judicial  circuit, 
rendered  the  decree  appealed  from. 

<<?ause  submitted  before  Judge  W.  took  his  seat  on  the  bench. 
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le  facts  of  the  eafie  are  stated  in  the  opinion  of  the  Court. 
M.  Bennett,  for  apj)ellant. 
lUiam  E,  Arnold,  for  appellees. 

YDER,  Judge,  announced  the  opinion  of  the  Court: 

lis  is  an  appeal  from  a  decree  of  the  circuit  court  of 
is  county  rendered,  February  28,  1879,  in  a  suit  therein 
ing  in  which  Joseph  Matthews  was  plaintift*  and  Abra- 
K.  Hall  and  others  were  defendants.     The  plaintiff  filed 
all  in  said  court,  in  July,  1875,  and  he  alleges  therein, 
on  January  10,  1859,  Abraham  R.  Hall,  who  had  been 
iously  elected  sheriff  of  said  county,  in  order  to  indem- 
his  securities  on  his  official  bond  as  such  sheriff,  together 
John  S.  Hall  who  was  to  act  as  his  deputy,  conveyed  to 
ry  Brannon,  trustee,  by  deed  dated  January  4,   1860, 
?  tracts  of  land,  two  of  one  hundred  and  fifteen  and  one 
Ired  and  forty  acres,  respectively,  lying  in  said  Lewis 
ity,  the   property  of  said  Abraham  R.    Hall,   and   the 
r  of  two  hundred  and  thirty-eight  acres,  lying  in  Ritchie 
itj,  the  property  of  said  John  S.  Hall,  which  deed  after 
;ing  that  George  J.  Arnold,  Joseph  Matthews,  Abraham 
liams,  Ezra  Hall  and  Joseph  Hall  as  sureties,  did  with 
Abraham  R.  Hall  and  John  8.  Hall   enter   into   and 
lowledge  a  bond  to  the  commonwealth  of  Virginia  for 
Faithful  discharge  of  their  duties  by  the  said  Abraham  R. 
as  sherift'and  the  said  John  S.  Hall  a«  deputy,  conveyed 
lands   in  trust  to  secure  said  George  J.  Arnold   and 
ph  Hall  as  such  securities  from  any  liability  which  said 
cipal  or  deputy  might  incur  by  reason  of  said  sheriffalty, 
if  any  default  should  occur  the  said  trustee  was  author- 
to  sell  said  lands  to  satisfy  the  same,  and  the  balance  of 
proceeds  of  such  sale  to  be  held  by  said  trustee  "for  the 
mnity  of  any  or  all  further  liability  or  liabilities  which 
arise  out  of  said  sheriffalty ;"    that  although  the  said 
t  deed  was  given  to  indemnify  the  said  George  J.  Arnold 
Joseph  Hall,  the  plaintiff  avers  that  by   the  rules  of 
ty  it  enured  to  the  benefit  of  all  the  sureties  jointly ;  that 
ng  the  term  of  office  of  said  Abraham  H.  Hall  as  sheriff 
[iforesaid,  he  incurred  various   liabilities,   and  amongst 
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which  was  a  liability  to  the  commonwealth  of  Virginia 
ainouiiting  to  about  one  thousand  eight  hundred  and  thirty- 
one  dollars,  with  interest  thereon  h'om  March  26,  1861,  at 
the  rate  of  fifteen  per  cent,  per  annum,  which  involved  the 
plaintiff  in  the  liability  as  his  surety;  that  on  this  liability 
the  plaintiff  paid  two  hundred  and  eighteen  dollars  and  sixty 
cents  to  operate  as  paid  June  1,  1861 ;  that  said  Abraham  R. 
Hall  acknowledged  said  debt  to  the  commonwealth  and  has 
paid  or  settled  it,  and  in  said  settlement  claimed  and  was 
allowed  the  benefit  of  and  credit  for  the  said  two  hun- 
dred and  eighteen  dollars  and  sixty  cents  paid  by  the  plaintiff 
as  aforesaid,  but  has  failed  to  pay  the  said  sum  or  any  part 
thereof  to  plaintiff.  The  plaintiff,  therefore,  praj'S  that  §aid 
trustee  be  re(piired  to  sell  said  trust  property  to  paj^  said  two 
hundred  and  eighteen  dollars  and  sixty  cents  and  the  inter- 
est thereon  and  for  general  relief. 

The  said  Henry  Brannon,  trustee,  the  said  Abraham  R 
and  John  S.  Hull  and  their  sureties  afort^said  were  made 
defendants  to  said  bill,  and  the  said  defendants  demurred 
thereto  which  demurrer  was  overruled.  The  said  Abraham 
R.  Hall  having  died  intestate,  his  personal  representative  and 
heirs  were  by  bill  of  revivor  made  defendants  to  this  suit  and 
served  with  process.  And  subsequently,  an  amended  bill 
was  tiled  against  the  administrator  and  heirs  of  Jonathan 
Hall  in  which  the  plaintiff  alleges  that  said  Abraham  R. 
Hall  had  sold  to  said  Jonathan  Hall  a  large  portion  of  the 
lands  conveyed  to  Henry  Brannon,  trustee,  as  aforesaid  and 
that  a  part  of  the  proceeds  of  said  lands  so  sold  was  applied 
to  the  payment  of  liabilities  of  said  Abraham  R.  Hall,  but 
that  said  Jonathan  Hall  is  not  entitled  to  substitution  on 
account  of  said  application  of  the  proceeds  of  said  sale  as 
against  the  rights  of  the  plaintiff. 

Emmet  J.  O'Brien,  administrator  of  said  Jonathan  Hall, 
deceased,  filed  his  answ^er  to  said  amended  bill,  in  w^hich  he 
denied  that  the  plaintiff  had  any  right  to  resort  to  the  lands 
sold  by  said  Abraham  R.  Hall  to  his  intestate. 

The  facts  in  the  record  show,  that  the  plaintiff,  as  successor 
ot  said  Abraham  R.  Hall,  was  sheriff  of  said  count}-  from 
January  to  July,  1861,  and  that  as  such  sheriff' he  paid  into 
the  auditor's  office   of  Virginia  two  hundred  and  eighteen 
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•8  and  sixty  cents  in  excess  of  what  was  charged  against 
in  said  office.  There  were  two  assessors'  districts  in 
30unty  in  1861,  in  one  of  which  6.  I.  Marsh  was  com- 
)ner  of  the  revenue  and  in  the  other  Elijah  Flesher  was 
)mmi88ioner,  the  latter  was  called  district  No.  1  and  the 
T  No.  2.  The  said  Marsh  returned  to  the  auditor  of 
nia  the  taxes  on  licenses  assessed  by  him  in  his  district 
J  spring  of  1861,  but  the  said  Flesher  made  no  return  of 
txes  on  licenses  assessed  by  him  for  that  year  and  none 
charged  on  the  auditor's  books  against  the  sheriff.  It 
)wn,  that  the  plaintiff  as  sheriff  collected  at  least  one 
red  and  eighty-three  dollars  on  taxes  on  licenses  assessed 
d  Flesher's  district.  It  is,  therefore,  contended  by  the 
dants  that  the  said  over-payment  of  two  hundred  and 
sen  dollars  and  sixty  cents  claimed  by  the  plaintiff  was 
it  money  collected  by  him  on  license  taxes  in  said  dis- 
No.  1  and  for  which  he  should  have  been  but  was  not 
:ed  by  the  auditor  ot  Virginia,  There  is  also  testimony 
ng  to  show  that  the  plaintiff  collected  fully  as  much  as 
lundred  and  eighteen  dollars  and  sixtj'  cents  on  license 
in  said  district  No.  1  for  which  he  has  never  accounted 
been  charged  with  by  the  State  of  Virginia  or  this  State, 
appearing,  however,  from  the  books  of  the  auditor's 
of  Virginia,  that  the  plaintiff,  in  the  manner  aforesaid, 
verpaid  the  amount  charged  to  him  by  said  sum  of  two 
red  and  eighteen  dollars  and  sixty  cents,  and  the  claim 
st  the  said  Abraham  R.  Hall  having  been  by  law  trans- 
to  the  State  of  West  Virginia,  he,  the  plaintiff,  or  some 
1  his  behalf,  procured  the  passage  of  an  act  by  the  Leg- 
re  of  the  latter  State,  on  February  1,  1873,  allowing 
IS  one  of  the  sureties  of  said  Abraham  R.  Hall  credit  on 
ebt  due  the  State  from  said  Hall,  for  the  said  sum  of 
bundred  and  eighteen  dollars  and  sixty  cents — Acts 
-3,  p.  76.  That  afterwards  the  said  Hall,  with  the  con- 
nce  of  the  plaintiff,  in  a  settlement  with  the  agent  of 
tate,  was  allowed  a  credit  on  his  said  indebtedness  to 
tate  for  said  two  hundred  and  eighteen  dollars  and  sixty 
and  he  paid  the  balance  due  from  him  to  the  State, 
transaction  is  the  foundation  of  the  plaintiff's  claim  to 
in  this  suit.     Is  he  entitled  to  recover  ? 
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If  the  surety  discharges  the  debt  of  his  principal  in  whole 
or  in  part  for  any  sum  less  than  the  full  amount  he  so  dis- 
charges, he  can,  in  the  absence  of  an  express  contract,  recover 
from  his  principal  only  the  amount  actually  paid  by  him 
— Blow  V.  Mui/nard,  2  Leigh  29.  The  implied  contract  in 
such  case  is  that  the  surety  shall  be  indemnified  only,  and  he 
will  not  be  allowed  to  speculate  out  of  his  principal.  If  he 
pays  in  depreciated  bank  notes,  or  other  money  which  is  be- 
low par,  but  is  taken  by  the  creditor  at  par,  he  can  recover 
from  the  principal  only  the  par  value  of  such  money — Km- 
driek  v.  Forvcj/,  22  Giitt.  748 ;  Butler  v.  Butler,  8  W.  Va. 
674 ;  Feanviter  v.  Wlihraw,  9  Id.  296.  He  is  entitled  to  re- 
cover the  amount  actually  paid  by  him,  and  not  the  amount 
extinguished  by  that  payment.  If  he  pays  nothing  he  is 
entitled  to  recover  nothing  from  his  principal.  It  is  on  a 
contract  for  indemnity  that  the  surety  becomes  liable  for 
the  debt.  It  is  by  virtue  of  that  situation,  and  because 
he  is  under  an  obligation  as  between  himself  and  the  credi- 
tor of  his  principal,  that  he  is  enabled  to  make  the  arrange- 
ment with  that  creditor.  It  is  his  duty  to  make  the  best 
terms  he  can  for  his  principal.  He  occupies  in  that  regard 
the  same  position  its  an  agent,  and  cannot  speculate  out  of 
his  principal — Brandt  on  Sur.  and  Guar.  §  182. 

What,  if  anything,  has  the  plaintifl  paid  as  surety  for  his 
l)rin(fipal  Abraham  R.  Hall  in  this  case?  The  enquiry  is, 
what  amount  will  indemnify  him  for  the  actual  sum  he  hajs  paid 
or  loss  sustained,  and  not  what  amount  of  the  debt  of  his 
principal  he  has  extinguished.  The  fact  that  the  plaintiff 
voluntarily  paid  money  in  discharge  of  a  liability,  either 
actual  or  supposed,  to  the  auditor  of  Virginia,  is  prima  fade 
evidence,  that  he  was  indebted  to  that  State  for  the  amount 
so  paid.  If  the  money  was  paid  by  him  by  mistake  the  bur- 
den was  on  him  to  show  the  mistake  and  the  extent  of  it.  It 
is  not  pretended  that  he  made  a  loan  to  said  State.  The 
most  that  can  be  claimed  by  him  is  that  he  made  the  over- 
payment of  two  hundred  and  eighteen  dollars  and  sixty  cents 
by  mistake.  Has  he  shown  that  there  was  any  error  or  mis- 
take in  said  payment?  The  }>ook8  of  the  auditor's  office  are 
exhibited  to  prove  that  he  has  been  credited  with  two  hun- 
dred and  eighteen  dollars  and  sixty  cents  more  than  he  has 
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been  charged  with  on  said  books.  But  said  books  and  the 
proof  in  this  cause  show  that  what  appears  to  be  a  mistake 
in  his  favor  is  in  fact  not  such.  The  taxes  on  licenses  assessed 
in  district  No.  1  of  Lewis  county  were  not  returned  to  the 
auditor's  office  and  consequently  not  charged  to  the  plaintiff. 
The  taxes  assessed  in  this  district  was,  perhaps,  over  one 
thousand  dollars,  and  it  is  proved  that  the  plaintiff  collected 
part  of  said  taxes ;  and  while  the  amount  collected  by  him  is  not 
shown,  it  sufficiently  appears,  that  he  collected  at  least  one 
hundred  and  eighty-three  dollars  in  said  district  and  the  fact 
that  he  paid  to  the  auditor  two  hundred  and  eighteen  dollars 
and  sixty  cents  is,  in  the  absence  of  any  evidence  to  the  contrary, 
conclusive  evidence  that  he  collected  not  less  than  that  sum 
in  said  district.  It  follows,  therefore,  that  he  has  paid  noth- 
ing out  of  his  own  funds  to  the  auditor,  nor  has  he  sustained 
any  pecuniary  loss  or  damage.  But  it  is  insisted  that  the 
said  act  of  the  Legislature  of  February  1,  1873,  is  an  admis- 
sion on  the  part  ot  the  State  that  said  two  hundred  and  eigh- 
teen dollars  and  sixty  cents  was  the  balance  due  the  plaintiff 
for  excess  of  payments  on  the  spring  license  taxes  for  the  year 
1861.  If  this  act  was  intended  as  a  release  ot  a  claim  due 
the  State  it  is  unconstitutional  and  void.  Const,  sec.  88  art. 
VI.  And  if  it  was  not  so  intended,  it  could  not  affect  the 
rights  of  the  parties  and  leaves  their  respective  liabilities  just 
as  they  were  before  its  enactment.  But  whether  this  be  true 
or  not,  is  immaterial,  as  it  is  not  pretended  that  there  was  any 
consideration  for  said  act  other  than  that  which  has  been 
hereinbefore  stated  and  considered.  So  in  any  view  of  the 
transaction,  it  does  not  appear  that  the  credit  allowed  the 
said  Abraham  R.  Hall  as  aforesaid,  although  procured  by 
the  plaintiff,  cost  anythuig  or  subjected  the  plaintiff  to  any 
pecuniary  outlay  or  loss.  He  obtained  said  credit  by  the 
payment  of  money  belonging  to  the  State  which  he  has  not 
been  called  on  to  refund.  If  the  State  should  hereafter  com- 
pel him  to  pay  said  two  hundred  and  eighteen  dollars  and 
sixty  cents  he  may  then  have  a  just  claim  against  his  princi- 
pal and  co-sureties,  and  when  he  shall  have  accounted  to  the 
State  for  said  money,  it  will  be  time  enough  to  consider 
whether  or  not  he  is  entitled  to  any  relief  against  them ;  but 
until  then  he  is  not  entitled  to  recover.     The  plaintiff  has  as 


Digiti 


zed  by  Google 


■w 

6161 

34 

19l| 

"sr 

610 

&>> 

80 

85 

m 

1  iii 

5I6 

,  40 

134 

516  Wayt  v.  OarwithkK.  [Sup.  Ct 

yet  sustained  no  damage,  paid  no  money,  nor  been  subjected 
to  any  loss.  And  not  having  been  damnified  he  is  not  in  a 
position  to  call  for  indemnity. 

I  am,  therefore,  of  opinion  that  there  is  no  error  in  the  de- 
cree of  the  circuit  court  dismissing  the  plaintiflPs  bill,  and 
that  said  decree  should  be  affirmed  with  costs  to  the  appel- 
lees against  the  appellant  and  thirty  dollars  damages. 

The  Other  Judges  Concurred. 

Decree  Affirmed. 


WH  EELING. 
Wayt  v,  Carwithen  et  aL 

,  2r"6l6| 

I  W    ^1  Submitted  January  25,  1888- Decided  AprC  21,  1883. 

1 .  A  case  in  which  a  demurrer  to  the  plaintifTs  bill  was  erroneously 

sustained,     (p.  517.) 

2.  Any  deed  or  written  contract  used  by  the  parties  for  the  purpose 

of  pledging  real  property,  or  some  interest  therein,  as  security 
for  a  debt  or  obligation,  which  is  informal  and  insufficient  as  a 
common  law  mortgage,  but  which  by  its  terms  shows  that  the 
parties  intended  that  it  should  operate  as  a  lien  or  charge  upon 
spedfic  property,  will  constitute  an  equitable  mortgage  and 
may  be  enforced  in  a  court  of  equity,    (p.  520.) 

8.  The  right  to  enforce  the  lien  of  an  equitable  mortgage  is  not  lost 
by  the  lapse  of  time,  or  barred  by  the  statute  of  limitations, 
until  such  time  has  elapsed  as  would  bar  relief  upon  the  instru- 
ment creating  such  lien — ^the  dignity  and  character  of  the  lien 
depending  upon  the  nature  of  the  instrument  creating  it,  and 
not  upon  the  antecedent  debt  or  Hen  intended  to  be  revived  or 
preserved,    (p.  521.) 

Appeal  from  and  supersedeas  to  a  decree  of  the  circuit 
court  of  the  county  of  Kanawha,  rendered  on  the  7th  day  of 
April,  1882,  in  a  cause  in  said  court  then  pending,  wherein 
George  Wayt  was  plaintiff,  and  N.  Carwithen  and  other* 
were  defendants,  allowed  upon  the  petition  of  said  Wayt. 

Hon.  F.  A.  Guthrie,  judge  of  the  seventh  judicial  circuit, 
rendered  tlie  decree  appealed  from. 
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he  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

.  H.  ^  J.  I*.  Brown  and  Joseph  Ruffner  for  appellant  cited 
following  authorities :  Code,  Va.  (1849)  ch.  48  §  12  ;  8 
jh  365 ;  2  Min.  Inst.  882 ;  Perry  Trusts,  §§  920,  921 ;  19 
538;  Ad.  Eq.  55;  14  W.  Va.  211;  2  Leigh  6;  Ang. 
L  312 ;  6  Munf.  352;  13  W.  Va.  718. 

horge  S.  Couch  for  appellee  John  T.  Halliday  cited  Code 
(1849)  ch.  186  §  12;  Id.  ch.  119  §  1;  Freem.  Jdgmts. 
18  ;  20  W.  Va.  351. 

NYDER,  Judge,  announced  the  opinion  ot  the  Court : 

'his  suit  was  instituted  in  the  circuit  court  ot  Kanawha 
tity,  on  November  2,  1881,  by  George  Wayt  against 
icy  Carw^ithen  and  others.     The  bill  was  demurred  to, 

demurrer  sustained  and  the  bill  dismissed  with  costs, 

the  plaintiff  appealed  to  this  Court, 
'he  material  allegations  of  the  plaintiff's  bill  are,  that  in 
1,  James  Carwithen  by  executory  contract  purchased 
n  Jesse  Mills  one  hundred  acres  of  land  on  Davis  creek  in 
lawha  county ;  that  the  purchase-money  for  said  land  re- 
ning  unpaid  the  said  Mills  by  an  action  in  the  circuit 
rt  of  said  county  obtained  a  judgment  on  June  20,  1856, 
inst  said  Carwithen  tor  four  hundred  dollars,  the  amount 
jaid  purchase-money,  with  interest  thereon  from  March 
1851,  and  costs;  that,  subsequently,  by  deed,  dated  No- 
iber  13,  1857,  the  said  Mills  conveyed  said  land  to  said 
withen  which  deed  was  duly  recorded  in  said  county  the 

after  its  date ;  that  at  the  request  of  said  Carwithen  the 
ntiff  paid  to  said  Mills  four  hundred  and  twenty-four  dol- 

and  thirty-four  cents,  the  amount  due  him  from  said 
withen  on  the  aforesaid  judgment,  and  thereupon  the 
1  Carwithen,  by  written  agreement,  dated  February  15, 
8,  and  duly  acknowledged  and  recorded  in  said  county, 
rogated  the  plaintiff  to  the  rights  of  said  Mills  in  refer- 
e  to  the  said  land  and  the  lien  which  said  Mills  held 
reon  as  vendor,  which  agreement  was  made  in  considera- 
i  of  the  payment  of  said  four  hundred  and  twenty-four 
lars  and  thirtj'-tour  cents  by  plaintiff  to  said  Mills  and  for 


Digitized  by  VjOOQIC 


518  Wayt  v.  Carwithen.  [Sup.  Ct 

other  moneys  mentioned  therein,  but  said  lien  was' not  to  be 
enforced  by  plaintiff  for  four  years  from  the  date  of  said 
agreement ;  that  afterwards  said  Carwithen  died  leaving  a 
widow,  the  defendant  Nancy  Carwithen,  and  two  children, 
John  H.  and  Ellen  Carwithen  as  his  heirs  at  law,  and  John 
Slack,  jr.,  became  the  administrator  of  his  estate;  that 
neither  the  said  James  Carwithen  nor  his  representatives 
have  ever  paid  the  plaintiflt*  the  said  four  hundred  and 
twenty-four  dollars  and  thirty-four  cents  or  any  part  thereof. 
The  bill  further  alleges,  that  on  June  2,  1852,  before  the 
said  James  Carwithen  acquired  the  legal  title  to  said  one 
hundred  acres  of  land,  he  executed  to  J.  L.  Carr  and  Isaac 
Read  trustees  a  trust  deed  upon  his  equitable  right  thereto, 
and  also  upon  the  legal  title  of  another  tract  of  one  hundred 
and  fifly  acres  which  had  been  conveyed  to  him  by  John  D. 
Mays  in  1851,  to  secure  the  payment  of  two  debts,  one  to 
E.  Baines  and  the  other  to  Abram  Wright ;  that  this  trust 
deed  was  acknowledged  and  copied  upon  the  records  of  said 
county  on  the  day  of  its  date,  but  the  plaintiff,  at  the  time 
the  aforesaid  agreement  of  February  15, 1858,  was  executed 
to  him,  had  no  actual  uotice  of  said  trust  deed ;  that,  on  July 
3, 1860,  the  said  trustees  sold  said  one  hundred  and  fiftj* 
acres  of  land  under  said  trust  deed  of  June  2,  1852,  and  sat- 
isfied the  debts  therein  secured;  that,  on  July  1,  1872,  after 
the  satisfaction  of  the  trust  aforesaid,  the  defendant,  Nancy 
Carwithen,  widow  as  aforesaid,  claiming  that  a  deed  oi 
release  had  been  made  to  her  by  one  of  said  trustees  and 
she  having  a  dower  interest  therein,  conveyed  her  interest  in 
said  one  hundred  acres  of  land,  by  deed  with  special  war- 
ranty of  that  date,  to  Greenbery  Slack ;  that  the  said  Slack, 
by  deed  dated  July  12,  1872,  conveyed  the  said  one  hundred 
acres  with  general  warranty,  to  John  T.  Halliday  and  Wil- 
liam Y.  Miles  jointly ;  and  that  said  Miles  and  wife,  by  deed 
dated  January  31, 1876,  sold,  quit-claimed  and  conveyed,  their 
interest  in  said  land  to  tlie  said  John  T.  Halliday.  The  bill 
charges,  that  no  such  deed  of  release  as  claimed  by  her  was 
ever  executed  to  said  Xancy  Carwithen  by  eitherof  the  afore- 
said trustees,  but  if  such  release  was  executed  it  was  void; 
that  the  legal  title  to  said  one  hundred  acres  is  vested  in  the 
heirs  of  said  Jame^j   Carwithen,   deceased,  subject   to  the 
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plaintift's  lien  aforesaid ;  that,  if  it  shall  be  shown  that  the 
said  Nancy  Carwithen  acqnired  the  legal  title  to  said  land  by 
release  from  said  trustee  or  otherwise,  which  is  denied,  still 
the  conveyance  by  her  of  such  legal  title,  and  all  subsequent 
conveyances  thet'eof,  were  subject  to  the  plaintifPs  said  lien, 
and  that  in  any  event  the  plaintiff  is  entitled  to  have  his  said 
lien  enforced  in  a  court  of  equity.  The  plaintift*,  therefore, 
prays  that  his  said  lien  may  be  enforced  against  said  one 
hundred  acres  of  land  and  that  he  may  have  other  and  gen- 
eral relief. 

The  administrator,  widow  and  heirs  of  said  James  Car- 
withen, deceased,  and  John  T.  Halliday  were  made  defend- 
ants, and  the  plaintiff*  exhibited  with  his  bill  the  aforesaid 
agreement  of  February  15, 1858,  and  made  the  same  a  part 
of  his  bill.  The  parts  of  said  agreement  necessary  to  be 
referred  to  here  are  as  follows : 

"Whereas,  the  said  James  Carwithen  is  indebted  to  the 
said  George  Wayt  in  the  following  amounts  of  money,  to- 
wit:  In  the  sum  of  tour  hundred  and  twenty-four  dollars  and 
thirty-four  cents,  which  he  has  paid  to  Jesse  Mills  in  dis- 
charge of  a  judgment  rendered  at  the  spring  term  of  the  cir- 
cuit court  of  Kanawha  county  in  favor  of  said  Mills  against 
said  Carwithen,  and  which  judgment  was  tor  the  purchase- 
money  of  a  tract  of  land  sold  by  said  Mills  to  said  Carwithen, 
lying  upon  Davis  creek,  in  the  county  aforesaid ;  and  also  in 
the  further  sum  of  two  hundred  and  sixty-nine  dollars  and 
one  cent  due  said  Wayt  on  an  open  account;"  *  *  * 
"and  the  said  James  Carwithen  being  desirous  to  secure  to 
said  George  Wayt  the  payment  of  the  money  due  as  afore- 
said, as  well  as  to  indemnify  and  secure  said  Wayt  against 
all  loss  or  damage  which  he  may  sustain  by  reason  of  his 
having  become  security  for  said  Carwithen  in  the  forth- 
coming bonds  aforesaid,  doth  hereby  covenant  and  agree  that 
the  said  Wayt  shall  be  subrogated  to  the  rights  of  said  Mills 
in  reference  to  the  lands  aforesaid,  and  that  he  may  retain 
the  lien  which  said  Mills  holds  as  vendor  of  said  land."  *    * 

"And  it  is  further  agreed  between  the  parties  that  the  said 
Carwithen  may  sell  the  property  aforesaid  at  any  time  he 
may  think  proper  to  do  so,  provided  he  pay  or  secure  said 
Wayt  against  all  claims  which  he  may  have  against  said  Car- 
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witlien  on  account  of  the  moneys  paid  and  liabilities  assumed 
as  aforesaid.  And  the  said  Wayt  further  covenants  and 
agrees  that  he  will  not  enforce  the  vendor's  lien  which  he 
has,  as  assignee  of  Jesse  Mills  as  aforesaid,  for  four  years 
trom  the  date  hereof,  provided,''  &c. 

It  is  stated  in  the  argument  before  this  Court,  that  the 
ground,  upon  which  the  circuit  court  sustained  the  demurrer  to 
the  plaintiff's  bill,  was  that  the  right  to  relief  stated  in  said  bill 
was  barred  by  the  statute  of  limitations.  In  reply  to  this  it 
is  urged  here  by  the  appellant,  Jirsf,  that,  even  if  it  appeared 
upon  the  face  of  the  bill  that  the  plaintifi's  right  to  relief  was 
barred,  the  statute  of  limitations  not  having  been  pleaded, 
the  defendants  could  not  take  advantage  of  such  bar  by  de- 
murrer, and  second,  that  the  statute  of  limitations  is  a  defense 
personal  to  the  debtor  and  cannot  be  relied  on  by  another 
party.  Wliether  these  questions  are  material  or  not  in  this 
cause  depends  upon  the  fact,  whether  or  not,  taking  the 
averments  of  the  bill  as  true  they  show  that  the  relief  sought 
by  the  plaintift  is  barred ;  and  to  determine  that  fact  it  is 
necessary  to  ascertain  the  nature  and  character  of  the  plain- 
tiffs claim  as  alleged  in  his  bill  and  contained  in  the  agree- 
ment exhibited  as  part  thereof.  The  bill  avers  that  said  agree- 
ment constitutes  an  equitable  mortgage  on  the  land  therein 
mentioned  which  he  is  entitled  to  enforce  in  a  court  of  equity. 
Is  such  the  fact? 

A  mortgage,  or  trust  deed,  which  cannot  be  enforced  by  a 
sale  under  the  power  or  by  a  judgment  of  foreclosure,  on 
account  of  some  informality  requisite  to  a  complete  instru- 
ment, will  nevertheless  be  regarded  as  an  equitable  mortgage, 
and  the  lien  will  be  enforced  by  proceedings  in  equity.  The 
attempt  to  create  a  security  in  legal  form  upon  specific  prop- 
erty having  failed,  effect  is  given  to  the  intention  of  the  par- 
ties, and  the  lien  enforced  as  an  equitable  mortgage.  Any 
agreement  between  the  parties  in  interest  that  shows  an  in- 
tention to  create  a  lien  may  be  in  equity  a  mortgage.  Ddg- 
gett  V.  Bankin,  31  Cal.  321.  As  stated  by  Judge  Story,  "  If 
a  transaction  resolves  itself  into  a  security,  whatever  may  be 
its  form,  and  whatever  name  the  parties  may  choose  to  give 
it,  it  is  in  equity  a  mortgage."  Flagg  v.  Mann,  2  Sum.  486, 
633.     Effect  has  been  given  upon  this  principle  to  an  instru- 


Digiti 


zed  by  Google 


il,  1883.]  Wayt  v.  Carwithkn.  521 

t  given  by  the  maker  of  two  notes  to  his  sureties,  the 
s  reciting  that  they  were  for  the  purchase  of  land  and 
iding  that  in  case  the  maker  should  fail  to  pay  them, 
ling  him  to  convey  the  said  land  to  his  said  sureties. 
;  was  held,  upon  the  failure  of  the  maker  to  pay  the  notes, 
e  a  mortgage  in  favor  of  the  sureties.  Courtney  v.  Scott^ 
Sel.  Cas.  457;  Lyon  v.  Lyon,  67  N.  Y.  250.  So  an 
ement  on  the  back  of  a  note,  making  it  a  charge  upon 
icular  land,  is  an  equitable  mortgage.  In  this  way  an 
ement  intended  to  operate  as  a  revival  of  a  mortgage 
,  which  had  been  paid,  may  be  rendered  eftectual  as  an 
table  mortgage,  although  ineftectual  to  re\Hve  the  mort- 
)  lien.  Peckham  v.  Haddock,  36  111.  38.  And  so  an 
ement  in  a  lease,  that  the  lessor  '*  is  to  have  a  lien  "  upon 
\\n  property  for  the  faithful  performance  of  the  lessee's 
Ration  to  pay  rent,  is  in  effect  a  mortgage.  Whiting  v. 
elherger,  16  Iowa  422.     See  1  Jones  on  Mortg.  §§  162 

n. 

rom  these  authorities  I  conclude  that  any  deed  or  written 
ract  used  by  the  parties  for  the  purpose  of  pledging 
property,  or  some  interest  therein,  as  security  for  a  debt 
bligation,  which  is  informal  and  insufficient  as  a  common 
mortgage,  but  which  by  its  terms  shows  that  the  parties 
ided  that  it  should  operate  as  a  lien  or  charge  upon 
ific  property,  will  constitute  an  equitable  mortgage  and 
be  enforced  in  a  court  of  equity. 

nder  the  law  thus  considered  it  is  apparent  that  the 
ement  set  out  in  the  plaintiff's  bill  in  this  cause  contains 
be  requisites  of  an  equitable  mortgage.  It  is  in  writing, 
3r  seal  and  signed  by  the  parties,  and  manifests,  by  its 
IS,  an  unmistakable  intention  by  the  parties  thereto  to 
te  or  preserve  a  lien  on  a  specific  tract  of  land  as  security 
I  particular  debt.  It  is  contended,  however,  that  the  lien 
ted  by  said  agreement  is  at  most  but  a  judgment-lien, 
more  than  ten  years  having  elapsed  it  is  barred  by  the 
ite  of  limitations.  I  do  not  regard  such  as  the  correct 
^  It  is  immaterial  whether  said  debt  was  a  lien  prior  to 
jate  of  the  agreement  or  not.  In  this  case  there  was  no 
in  fact,  because  it  was  paid  oft*  by  the  plaintiff  and  the 
thus  paid  off  could  not  be  revived  by  the  parties.     The 
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language  used  in  the  agreement  is  not  very  technical  or  accu- 
rate, but  there  is  no  difficulty  in  ascertaining  from  their  lan- 
guage what  the  parties  intended  and  what  they  in  fact  did. 
They  intended  that  said  agreement  should  operate  as  a 
security  to  the  plaintift'  for  the  debt  paid  by  him  to  Mills ; 
and  the  extent  and  character  of  the  security  given  or  the  lien 
thereby  created  depends,  not  upon  the  antecedent  debt  or 
lien,  but  upon  the  legal  qualities  ot  the  instrument  creating 
the  lien  or  security.  The  said  agreement,  being  under  seal, 
the  lien  created  by  it  could  not  be  aftected  by  the  statute  ot 
limitations  for  twenty  years  from  the  time  the  plaintiff's 
right  to  enforce  it  accrued.  But  it  being  an  equitable  lien 
the  statutory  bar  could  only  apply,  if  at  all,  by  analogy,  and 
if  the  statute  does  not  apply,  then  it  can  only  be  barred  by 
the  presumption  of  payment  arising  from  the  lapse  of  time. 
So  in  either  event  the  bar  would  not  apply  within  less  than 
twenty  years  from  the  time  the  cause  of  action  accrued.  The 
agreement  is  dated  February  15,  1858,  and  was  not,  by  its 
terms,  to  be  enforced  for  tour  years  from  its  date,  and  this 
suit  having  been  brought  November  2,  1881,  it  did  not  ap- 
pear, therefore,  upon  the  face  of  the  bill  that  the  plaintiffs 
right  to  relief  was  barred.  Such  being  the  fact  it  becomes 
unnecessary  to  decide  in  this  cause,  whether  or  not  the  statute 
of  limitations  can  be  made  available  on  demurrer  or  whether 
any  person  other  than  the  debtor  can  plead  said  statute. 

The  trust-deed  of  June  2,  1852,  toCarr  and  Read,  trustees, 
was  given  upon  an  e(|uitable  title  and  under  our  statute,  as 
well  as  that  of  Virginia,  the  recordation  of  said  trust-deed, 
did  not  operate  as  constructive  notice  to  the  plaintiff  who 
acquired  his  lien  after  the  said  Carwithen  had  obtained  the 
legal  title.  Code  of  Va.,  sec.  12  chap.  118;  Hoult  v.  Donahue, 
supra. 

The  agreement  giving  the  plaintiff  a  lien  was  duly  acknowl- 
edged and  recorded  before  the  execution  of  the  deed  from 
the  widow,  Nancy  Carwithen,  to  Greenbury  Slack;  conse- 
quently, the  said  Slack  and  all  vendees  of  said  land  through 
title  derived  from  him  were  purchasers  with  notice  of  the 
plaintiff's  equitable  lien,  and  hold  the  land,  if  they  acquired 
any  title  whatever,  subject  to  the  rights  of  the  plaintiff'.  Code 
of  Va.  sec.  4  chap.  118  p,  566. 
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For  the  reasons  aforesaid,  I  am  oi  opinion  that  the  said 
decree  of  the  circuit  court  was  erroneous  and  must  be  re- 
versed with  costs  to  the  appellant  against  the  appellee,  John 
T.  Halliday,  he  being  the  only  defendant  who  appeared  in  the 
court  below;  and  this  Court  proceeding  to  render  such  decree 
as  the  said  circuit  court  ought  to  have  rendered,  it  is  ordered 
and  decreed  that  the  demurrer  to  the  plaintiffs  bill  be  over- 
ruled ;  and  this  cause  is  remanded  to  the  said  circuit  court 
T^ith  leave  to  the  defendants  to  answer  the  plaintiff's  bill  and 
for  further  proceedings  to  be  had  according  to  the  principles 
settled  in  this  opinion  and  further  according  to  the  rules, 
principles  and  practice  of  courts  of  equity. 

The  Other  Judges  Concurred. 

Decree  Reversed.     Cause  Remanded. 


WHEELING.  21  6f, 

55    W 


NoRVELL  v.  Hedrick,  Trustee,  et  al. 
Submitted  January  25,  1883~I>ecided  April  21,  1883. 

1.  Real  estate  is,  by  deed,  conveyed  to  a  trustee  for  the  sole  use  of 

Ruth,  the  wife  of  N.,  with  power  to  said  trustee,  upon  the  written 
request  of  said  Ruth  attested  by  a  credible  witness,  to  sell  and 
convey  the  same  in  fee  simple  to  any  person  she  may  designate 
by  writing  as  aforesaid.  The  trustee  in  pursuance  of  such  writ- 
ten request  by  Ruth,  conveys  said  real  estate  by  trust-deed  to 
secure  the  payment  of  a  note  executed  by  said  Ruth.    Held  : 

The  said  conveyance  by  the  trustee  under  said  power  operated 
as  a  grant  from  the  grantors  in  the  deed  creating  the  use 
and  conferring  the  power  and  not  as  a  grant  from  the  usee, 
the  said  Ruth ;  and  consequently,  said  conveyance  by  the 
trustee,  under  said  power,  operated  as  a  valid  conveyance 
of  the  corpus  of  said  real  estate,  although  neither  the  said 
Ruth  nor  her  husband  was  a  party  thereto,  and  the  hus- 
band did  not  unite  in  said  written  request,    (p.  527.) 

2.  Where  usurious  interest  has  been  paid  and  the  transaction  closed, 

the  borrower  may  recover  back  from  the  lender  the  excess  so 
paid  beyond  the  legal  rate,  in  an  action  of  assumpsit  for  money 
had  and  received  ;  but  if  the  debt  or  any  part  of  it,  on  which 
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such  usurious  interest  has  been  paid,  remains  unpaid,  a  ooart  of 
equity  in  stating  the  aeoount  between  the  parties  will  credit 
upon  the  principal  of  such  unpaid  part  whatever  usurious  inter- 
est has  been  paid,  and  give  the  lender  a  decree  for  his  debt  with 
legal  interest  only.    (p.  529.) 

Appeal  from  and  mipersedfa^f  to  a  decree  of  the  circuit 
court  of  the  county  of  Kanawha,  rendered  on  the  5th  day  of 
June,  1880,  wherein  Ruth  A.  Xorvell  was  plaintifl,  and 
Charles  Hedrick,  trustee,  and  others  were  defendants,  allowed 
upon  the  petition  of  said  Norvell. 

Hon.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  decree  appealed  from. 

Snyder,  Judge,  furnishes  the  following  statement  of  the 
case: 

W.  A.  Whitaker  and  wife  and  A.  W.  Quarrier,  by  deed 
dated  June  21,  1862,  conveyed  certain  real  estate  situate  in 
Charleston,  Kanawha  county,  to  Elizabeth  Merriam  for  life 
with  remainder  to  A.  \V.  Quarrier,  trustee,  for  the  sole  U8e 
of  Ruth,  the  wife  of  W.  G.  Xorvell,  with  power  to  said  trus- 
tee to  sell  said  real  estate  in  the  manner  therein  prescribed. 
The  provision  of  said  deed  creating  said  trust  and  jwwer  is 
as  follows : 

"  The  reversion  (remainder)  of  the  aforesaid  real  estate  and 
appurtenances  to  be  to  A.  W.  Quarrier  as  trustee  for  Ruth, 
the  wife  of  William  Gaston  Xorvell,  of  the  said  county  of 
Kanawha,  and  to  her  sole  use,  benefit  and  behoof  forever, 
and  to  and  tor  no  other  use  or  purpose  whatsoever,  with 
power  and  authority  to  the  said  A.  W.  Quarrier,  trustee  as 
aforesaid,  upon  the  written  request  of  the  said  Ruth,  attested 
by  a  credible  witness,  to  have  the  said  real  estate,  or  to  sell 
and  convey  the  same  by  deed  in  fee  simple  to  any  person 
that  she  may  designate  by  the  writing  aforesaid.'' 

The  said  A.  W.  Quarrier  having  departed  this  life,  by  an 
order  of  the  circuit  court  of  Kanawha  county,  made  June  8, 
1866,  W.  A.  Quarrier  was  substituted  as  trustee  in  his  stead 
in  said  deed  with  "all  the  rights,  powers,  duties  and  respon- 
sibilities conferred  upon  said  former  trustee  by  the  deed 
aforesaid;"  that   said  W.   A.  Quarrier,   trustee,   upon  the 
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n  request  of  said  Ruth,  the  wife  of  said  W.  6. 
ill,  signed  by  her  and  attested  by  two  witnesses, 
3d  dated  January  13,  1871,  conveyed  to  Charles  Hed- 
trustee,  the  said  real  estate,  "in  trust  to  secure  to 
oke  &  Co.  the  payment  of  a  note  executed  by  Ruth  A. 
ill,  wife  of  Wm.  G.  Norvell,  to  them,  for  the  sum  of 
iiousand  five  hundred  dollars,  said  note  bearing  even 
eith  this  deed,  and  payable  one  year  after  date,  with 
Stat  the  rate  of  twelve  per  centum  per  annum.'*  The 
leed  and  written  request  were  admitted  to  record  in 
^ountj' — the  deed  upon  the  acknowledgment  of  said 
e  and  the  written  request  upon  a  certificate  of  the  privy 
nation  of  said  Ruth  A.  Norvell.  The  said  Chas.  Hed- 
trustee,  advertised  4aid  real  estate  to  be  sold  on  July 
177,  under  said  trust-deed  to  him,  for  the  payment  of 
jbt  therein  secured ;  and  thereupon  the  said  Ruth  A. 
?11  exhibited  her  bill  in  the  circuit  court  of  Kanawha 
y,  and  on  July  28,  1877,  obtained  an  order  of  injunc-' 
restraining  the  said  Chas.  Hedrick,  trustee,  and  all 
5  from  selling  said  real  estate  under  said  trust-deed 
tfie  further  order  of  said  court.  She  made  defendants 
r  bill  the  said  Chas.  Hedrick,  trustee,  her  husband,  the 
iV.  G.  Norvell,  and  E.  Rooke  and  Elijah  Norton  parties 
osing  tiie  firm  of  E.  Rooke  &  Co.  and  subsequently,  by 
rder  of  the  court,  W.  A.  Quarrier,  trustee,  was  also 

a  defendant.  The  plaintiff,  after  setting  out  in  her 
lat  she  was  a  married  woman  living  with  her  husband 
n  detail  the  foregoing  facts,  charges  therein  that  she  is 
ed  and  believes  the  said  trust-deed  to  said  Hedrick, 
?e,  is  of  no  effect,  either  in  law  or  equity,  to  bind  her 
at«  estate;  that,  neither  she  nor  her  husband  being 
js  thereto,  it  does  not  convey  either  the  legal  or  the 
able  title  of  said  real  estate ;  and  that  no  sale  can  be 

thereunder  by  said  Hedrick,  trustee;  that  the  provi- 
:)f  said  deed  for  the  payment  of  twelve  per  centum  per 
m  as  interest  on  said  debt  of  one  thousand  five  hundred 
re  is  usurious,  and  she  is  not  by  law  required  to  pay  such 
%  but  which  the  said  E.  Rooke  &  Co.  are  attempting  to 
?t  by  the  sale  of  said  real  estate ;  that  she  and  her  hus- 
have  made  payments  on  said  debt  for  which  no  credits 
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have  been  given  but  the  dates  and  amounts  of  said  payments 
she  is  not  able  to  state.  And  she  prays,  that  said  trust-deed 
to  said  Hedrick,  trustee,  may  be  declared  void  so  far  a8  it 
aftects  her ;  that,  if  it  can  not  be  so  declared,  then  she  asks 
that  an  account  may  be  ordered  to  ascertain  the  true  amount 
due  the  said  E.  Rooke  &  Co.  after  deducting  all  credits  and 
usurious  interest  upon  said  debt ;  that  said  E.  Rooke  &  Co. 
and  said  Hedrick,  trustee,  may  be  enjoined  from  hirther 
proceedings  under  said  trust-deed  by  sale  or  otherwise;  and 
for  general  relief. 

The  said  E.  Rooke  &  Co.  filed  their  answer  to  said  bill  in 
which  they  admit  the  facts  stated  by  the  plaintiff,  but  deny 
that  said  trust  deed  to  Hedrick,  trustee,  is  illegal  or  invalid 
as  to  the  plaintiff.  They  admit  the  payment  of  the  interest 
on  their  said  debt  at  the  rate  of  twelve  per  cent,  per  annum 
up  to  January  13,  1875,  and  aver  that  the  loan  of  said  one 
thousand  five  hundred  dollars  was  made  at  the  special  request 
of  the  plaintift';  that  she  used  the  same  for  the  erection  of  a 
store  house  which  she  built  on  said  real  estate  at  a  cost  of 
one  thousand  five  hundred  dollars,  and  the  same  is  a  valuable 
addition  thereto;  and  that  when  said  loan  was  made  they 
took  from  the  plaintiff  her  note  which  they  still  hold,  and 
that  at  that  time  money  was  worth  and  fireely  borrowed  in 
Kanawha  county  at  from  twelve  to  fifteen  per  cent,  per 
annum.  To  this  answer  the  plaintiff  replied  generally.  The 
bill  was  taken  for  confessed  as  to  all  the  other  defendants. 

On  December  5,  1878,  the  defendants,  E.  Rooke  &  Co., 
moved  said  circuit  court  to  dissolve  the  plaintiff's  injunction 
which  motion  the  court  overruled  and  reterred  the  cause  to 
a  commissioner,  who  subsequently  reported  that  the  pay- 
ments made  on  said  trust  debt  were  by  agreement  appHed  at 
the  time  of  payment  to  the  discharge  of  the  interest  thereon 
at  the  rate  of  twelve  per  cent,  and  that  after  deducting  all 
payments  at  said  rate  of  interest  there  remained  of  the  prin- 
cipal of  said  debt  on  February  21,  1875,  one  thousand  four 
hundred  and  eighty-three  dollars  and  ten  cents  which  with 
the  interest  thereon  from  said  date  to  May  21,  1879,  at  six 
per  cent,  amounted  to  one  thousaud  eight  hundred  and  sixty- 
one  dollare  and  twenty-nine  cents.  But  calculating  the  inter- 
est on  said  debt  for  the  whole  time  at  six  per  cent,  and 
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deducting  the  payments  at  their  respective  dates,  the  unpaid 
balance  due  thereon  was  on  May  21,  1879,  one  thousand 
three  hundred  and  seventy-three  dollars  and  ninety  cents. 

The  cause  was  again  heard  on  June  6,  1880,  and  on  that 
day  the  court,  being  of  opinion  that  said  sum  of  one  thou- 
sand three  hundred  and  seventy-three  dollars  and  ninety 
cents  was  the  proper  balance  due  on  the  said  trust  debt, 
decreed  that  the  plaintiff's  injunction  be  dissolved;  that  the 
plaintiff  pay  to  the  defendants,  E.  Rooke  &  Co.,  the  sum  of 
one  thousand  four  hundred  and  forty-one  dollars  and  eighty- 
seven  cents  being  the  principal  of  said  balance  of  one  thou- 
sand three  hundred  and  seventy-three  dollars  and  ninety 
cents  and  interest  on  the  principal  thereof  from  May  21, 
1879,  to  the  date  ot  the  decree ;  and  ordered  that  unless  the 
said  debt  should  be  paid  within  thirty  days,  the  said  real 
estate  should  be  sold  by  a  commissioner  for  one  fourth  cash 
and  the  residue  upon  a  credit  of  six,  twelve  and  eighteen 
months.  From  this  decree  the  plaintiff  Ruth  A.  Xorvell 
obtained  an  appeal  and  supersedeas. 

S.  A.  Miller  for  appellant. 

Charles  Hedrick  for  appellees  cited  the  following  author- 
ities: 13  W.  Va.  684;  Code  Va.  (1860)  571;  Code  448;  9 
Leigh  207;  11  W.  Va.  123;  5  Leigh  478;  Code  Va.  (1860) 
p.  625  §  8. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

It  is  claimed  by  the  appellant,  that  the  trust-deed  of  Jan- 
uary 13,  1871,  from  W.  A.  Quarrier,  trustee,  to  Chas.  Hed- 
rick, trustee,  did  not  operate  as  a  conveyance  of  either  the 
legal  or  equitable  title  to  the  real  estate  therein  described ; 
because  neither  she  nor  her  husband  is  a  party  thereto,  nor 
was  it  signed  or  acknowledged  by  either;  and  because  she 
being  a  married  woman  and  her  husband  not  having  united 
in  the  written  request,  her  privy  examination  and  acknowl- 
edgment of  said  request  are  of  no  effect  as  to  her. 

These  objections  rest,  evidently,  upon  a  misapprehension 
of  the  law  and  the  facts  in  this  cause.  The  legal  title  to  the 
property  was  not  vested  in  Mrs.  Norvell.     She  was  merely 
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the  equitable  owner,  and  the  deed,  which  conferred  upon  her 
the  use,  also  prescribed  the  mode  and  manner  of  disposing  of 
the  property.  The  person  who  made  the  grant  and  created 
the  power  had  the  right  to  impose  upon  them  such  terms  and 
ceremonies  in  regard  to  the  disposition  of  the  property,  not 
inconsistent  with  legal  principles,  as  he  thought  proper.  He 
thought  proper  in  this  instance  to  confer  authority  upon  the 
trustee  to  sell  and  convey  the  property  upon  the  written  re- 
quest of  Mrs.  Norvell  attested  by  a  credible  witness.  The 
husband  is  not  mentioned  in  this  power  nor  does  it  require 
the  request  to  be  acknowledged  in  any  form  by  Mrs.  Norvell. 
All  that  is  required  is  that  the  wile  shall  make  the  request  in 
writing  and  that  said  writing  shall  be  witnessed  by  a  credi- 
ble person.  When  this  form  is  complied  with  the  power 
and  authority  of  the  trustee  to  convey  is  absolute.  The 
exercise  of  this  power  by  the  trustee  operated  as  a  grant 
from  Whitaker  and  Quarrier,  the  original  grantors,  and  not 
as  a  grant  from  the  wife  ;  and,  therefore,  no  privy  examina- 
tion, joinder  of  the  husband  or  other  formality,  not  men- 
tioned in  the  deed  creating  the  power,  was  necessary.  Ijee 
V.  Bank  of  II  S.,  9  Leigh  200. 

The  said  trustee  having  thus  the  power  to  dispose  of 
the  corpiiSy  and  having  disposed  of  it  in  the  precise  mode 
prescribed  by  the  deed  creating  the  power,  the  said  deed  of 
January  13,  1871,  to  Chas.  Hedrick  trustee  operated  as  a 
valid  conveyance  of  the  fee  for  the  purposes  therein  men- 
tioned.     Woodson  v.  Perkins^  5  Gratt.  345. 

It  is  further  claimed  by  the  appellant  that  it  was  error  to 
decree  a  sale  of  the  said  real  estate  without  first  ascertaining 
by  proper  reference  whether  the  rents  and  profits  would  not 
in  a  reasonable  time  pay  the  said  trust  debt  of  E.  Rooke  & 
Co.  The  appellant  never  asked  for  any  reference  or  made 
any  objections  to  the  sale  on  this  ground  in  the  court  below; 
and,  therefore,  without  considering  whether  such  objection, 
if  properly  made,  could  avail  in  a  case  where  it  is  sought  to 
enforce  the  lien  of  a  trust  deed,  this  objection  must  be  over- 
ruled. This  Court  has  repeatedly  decided  that  no  such 
objection  can  be  made  for  the  first  time  in  this  Court.  WU 
V.  Morehead,  20  W.  Va.  429;  Bose  v.  Brown,  11  Id.  123. 

This  disposes  of  all  the  grounds  of  error  assigned  by  the 
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appellant ;  but  it  is  insisted  by  the  appellees,  E.  Rooke  &  Co., 
that  the  circuit  court  erred  in  not  allowing  them  the  twelve 
per  cent,  interest  so  far  as  it  had  been  actually  paid. 

It  is  shown  by  the  record  that  seven  hundred  and  twenty 
dollars  was  paid  on  the  said  trust  debt  of  one  thousand  five 
hundred  dollars,  which  by  agreement  at  the  times  of  pay- 
ment was  applied  in  discharge  of  interest  thereon  for  four 
years  at  the  rate  of  twelve  per  cent,  per  annum;  that  five 
hundred  and  forty  dollars  of  said  seven  hundred  and  twenty 
dollars  was  paid  January  18,  1874,  and  one  hundred  and 
eighty  dollars  the  residue  on  January  26,  1875.  If  we  treat 
this  as  a  bill  filed  under  our  statute  the  lenders,  E.  Rooke  & 
Co.,  can  recover  their  "principal  money  with  six  percent, 
interest  only."  Sec.  7,  ch.  96  Code  p.  533.  If,  however, 
the  excessive  interest  shall  be  regarded  as  having  been  paid 
and  the  borrower  is  now  seeking  to  recover  it  back — the 
statute  not  applying  to  such  case — the  result  would  still  be 
the  same ;  because  under  the  general  rules  of  law  a  party 
who  has  paid  usurious  interest  may  recover  it  back  from 
the  lender  in  an  action  of  assumpsit  for^noney  had  and 
received.  Browning  v.  Morris,  2  Cowp.  790.  And,  in  a 
court  of  equity,  where  an  excessive  interest  has  been  paid, 
but  the  debt  or  some  part  of  it  yet  remains  upaid,  such  court, 
in  stating  the  account  between  the  parties,  will  allow  credit 
upon  the  principal  for  whatever  usurious  interest  had  been 
paid.  Tyler  on  Usury  448 ;  Paynnelee  v.  Laivrence,  44  111.  405 ; 
Spengler  v.  Snapp,  5  Leigh  478;  Davis  v.  Demming,  12  W. 
Va,  246,278.  The  circuit  court  did  not,  therefore,  err  in 
crediting  on  the  debt  of  E.  Rooke  &  Co.  the  usurious  interest 
paid  by  the  appellant  as  interest  on  said  debt. 

For  the  reasons  aforesaid,  I  am  of  opinion  that  the  said 
decree  of  the  circuit  court  of  June  5,  1880,  must  be  affirmed 
with  costs  to  the  appellees,  E.  Rooke  &  Co.,  against  the  appel- 
tlan  and  damages  according  to  law.  And  this  cause  is  re- 
manded to  said  circuit  court  for  further  proceedings,  to  be 
had  therein  according  to  the  principles,  rules  and  practice 
of  courts  of  equity. 

The  Other  Judges  Concurred. 

Decree  Affirmed.     Cause  Remanded. 
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WHEELING. 

Riddle  v.  Core. 

Submitted  August  10,  1882— Decided  April  21.  1883. 

(♦Woods,  Judge,  Absent.) 

1.  Where  in  an  action  of  covenant  for  breacli  of  warranty  of  tlUe  the 

declaration  sets  out  the  making  of  the  deed  and  the  general 
warranty  of  title  therein  contained,  and  no  plea  of  non  eat  fac- 
tum is  pleaded,  but  the  only  pleas  are  **  covenants  per- 
formed'^ and  covenants  not  broken,  the  making  of  the  deed  and 
the  warranty  are  admitted  by  the  pleadings,  and  no  proof  there- 
of is  necessary,    (p.  533.) 

2.  On  a  demurrer  to  evidence  the  only  question  for  the  consideration 

of  the  court  is,  whether  the  evidence  supports  the  issue. 
(p.  533.) 

3.  After  joinder  in  the  demurrer  the  general  practice  is  for  the  jury 

to  assess  conditional  damages,     (p.  533.) 

4.  A  new  trial,  in  such  a  case,  be<;ausp  the  verdict  is  excessive,  can  a.s 

in  other  cases  only  i)e  had  upon  jnotion^  as  the  court  is  not 
bound  ex  mero  mottt  to  grant  a  new  trial.  The  Appellate  Court 
cannot  grant  a  new  trial  without  such  motion  in  the  inferior 
court,    (p.  533.) 

Writ  of  error  and  sffpersnleas  to  a  jndiipiient  of  the  circuit 
court  of  the  county  of  Ritchie,  rendered  on  the  2d  day  of 
Noveml)er,  1881,  in  an  action  at  hiw  in  said  court  then  pend- 
ing, wherein  Ek>ven  Riddle  was  plaintiff,  and  Andrew  S. 
Core  was  defendant,  allowed  upon  the  petition  of  said  Core. 

Hon.  ThomiisJ.  Stealey,  judge  of  the  fourtli  judicial  circuit, 
readered  the  judgment  complained  of. 

The  facts  in  the  ca»se  are  stated  in  the  opinion  of  the  Court 

W,  L.  Cole  and  W.  U.  Miller  for  plaintiff  in  error. 

P.  W.  Morris  for  defendant  in  error  cited  the  following 
authorities:  10  W.  Va.  546;  Douglass  218,  224;  3  Tuek. 
Com.  290,  291;  2  Campbell  519;  2  Greenleaf  (2d  ed.)  223; 
1  Chitty  482;  2  Starkie  (7th  ed.)  342-3;  6  Munf.  322;  Code 

^Casc  submitted  before  Jud^t^  W.  took  his  seat  on  the  bench. 
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683;  6  W.  Va.  508;  8  W.  Va.  515,  605;  Rob.  Fornis  99;  1 
Saunders  (5th  ed.)  1103;  Bullers  N.  P.  314;  2H.  Bl.  208. 

Johnson,  President,  announced  the  opinion  of  the  Court: 

In  the  circuit  court  of  Ritchie  county  at  June  rules  1881 
the  plaintift,  Eleven  Riddle,  filed  his  declaration  in  covenant 
against  A.  S.  Core,  claiming  damages  for  breach  of  war- 
ranty of  title  to  a  tract  of  two  hundred  and  seventy-five  acres 
of  land.  The  declaration  contains  six  counts  varying  but 
little  from  each  other.  It  alleges  the  making  of  the  deed,  the 
consideration  therefor,  four  hundred  dollars,  the  covenant  of 
general  warranty,  which  is  set  out  hi  the  declaration,  the 
breach  of  the  covenant  by  the  eviction  of  the  plaintift*  from 
the  land  so  purchased,  by  judicial  proceedings,  and  the  claim 
for  damages.  The  defendant  demurred  to  the  declaration, 
which  was  overruled,  and  he  thereupon  pleaded  "covenants 
performed,"  and  "covenants  not  broken."  After  the  plain- 
tift' had  introduced  his  evidence  the  defendant,  by  counsel, 
demurred  to  the  evidence,  thereupon  the  jury  rendered  a 
conditional  verdict  for  six  hundred  and  sixty-five  dollars  and 
sixty-eight  cents. 

On  the  2d  day  of  November,  1881,  judgment  was  rendered 
upon  the  demurrer  to  the  evidence  in  favor  of  the  plaintift', 
and  for  the  amount  of  the  verdict  with  interest  from  date  of 
judgment.  To  this  judgment  the  defendant  obtained  a  writ 
of  error.  The  defendant  in  error  here  insists,  that  there 
was  no  demurrer  to  the  evidence  in  the  case.  In  this  he  is 
clearly  mistaken  as  the  order  showed,  that  the  defendant  de- 
murred to  the  evidence,  and  that  the  plaintiff  joined  therein, 
and  a  demurrer  accompanies  the  certified  record,  which  we 
must  presume  is  the  identical  demurrer  filed. 

The  first  error  assigned  is  to  the  overruling  of  the  demurrer 
to  the  declaration.  No  grounds  are  assigned  for  this  error, 
and  we  see  none  on  inspection  of  the  declaration ;  the  de- 
murrer was  therefore  properly  overruled. 

It  is  also  assigned  as  error  in  the  court  deciding  the  de- 
murrer for  plaintiff',  that  there  was  no  evidence  tending  to 
^how,  that  the  land  mentioned  in  the  record  of  eviction  is 
the  land  mentioned  in  the  declaration.  This  assignment  is 
not  insisted  upon  nor  even  mentioned  in  the  argument  for 
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plaintiff  in  error.  A  jury  would  certainly  have  been  justi- 
fied in  inferring,  at  least  from  the  evidence,  that  it  was  the 
same  land.  But  it  is  insisted  here  in  argument,  that  the  de- 
murrer should  have  been  decided  in  favor  of  plaintiff  in 
error,  because  the  deed  containing  the  warranty  for  breach 
of  which  the  action  was  brought  was  not  introduced  in  evi- 
dence. This  is  true,  il  under  the  pleadings  in  the  case  the 
plaintiff  could  not  succeed  without  proof  of  that  material 
fact.  But  was  the  plaintiff'  under  the  pleadings  called  upon 
to  prove  the  covenant  ?  Did  his  pleas  admit  the  covenant 
sued  upon  ? 

Mr.  Greenleaf,  2  Ev.  §  233,  says,  "in  covenant  by  the  com- 
mon law  there  is  no  general  issue  or  plea,  which  amounts  to  a 
general  traverse  of  the  whole  declaration,  and  of  course 
obliges  the  plaintift  to  prove  the  whole;  but  the  evidence 
is  strictly  confined  to  the  particular  issue,  raised  by  a  special 
plea."  In  §  234  he  says,  "if  the  deed  is  not  put  in  issue  by 
the  plea  of  non  est  fartuniy  the  defendant  by  the  rules  of  the 
common  law  is  understood  (o  admit  so  much  of  the  deed  as  is 
spread  upon  the  record." 

In  Williams  v.  Sills^  3  Campbell  519,  the  action  was  voce- 
nant  for  not  keeping  [)remises  in  repair.  The  only  pleas  were 
performance  and  a  linnse.  For  the  purpose  of  showing  the 
words  of  the  covenant  more  fully  than  they  were  stated  in 
the  declaration,  the  plaintift''s  counsel  i)utin  the  deed,  which 
they  contended  they  had  the  right  to  introduce  without  proving 
it  by  the  subscribing  witnesses,  there  being  no  i)loa  of  non  est 
factum.  Lord  Ellenborough  said :  "The  defendant  by  re- 
fraining from  the  plea  of  non  est  factum  has  only  adnntted  so 
much  of  the  deed  as  is  expanded  upon  the  record,  and  if  the 
plaintiff  would  avail  himself  of  any  other  part  of  the  deed, 
he  must  prove  it  by  the  attesting  witnesses  in  the  common 
w^ay.  I  know  not  at  present,  that  the  instrument  produced 
was  ever  executed  by  tlie  defendant,  although  it  partly  agrees 
w\Xh  that  which  the  plaintiff'  has  declared  upon."  By  not 
pleading  non  est  factum  in  this  case,  and  pleading  covenants 
performed,  the  defendant  admitted  the  deed  and  covenant 
therein  as  set  out  in  the  declaration ;  that  is  he  admitted  the 
making  of  the  deed  iis  it  is  therein  set  out  and  the  covenant 
of  "general  warranty"  therein  contained.     The  deed  is  very 
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'  set  out  in  the  declaration,  even  to  the  description  of  the 
therein  conveyed  by  metes  and  bounds.  It  being  thus 
itted  by  the  pleadings  it  was  not  necessary  for  the  plain- 

0  prove  it. 

he  only  other  error  complained  of  is,  that  the  judgment 
for  too  large  a  sum.  The  judgment  was  according  to  the 
ing  of  the  jury.  No  motion  was  made  to  set  it  aside.  In 
iphrey's  admiimtrator  v.  Wesfs  administrator^  3  Rand.  516, 
[?ourt  held :  "  That  the  only  question  for  its  consideration 
.  demurrer  to  evidence  is,  whether  the  evidence  supports 
issue  or  not;  and  the  judgment  is,  that  it  does  or  does 
support  it.  After  the  demurrer  is  joined  the  jury  may 
IV  be  discharged,  and  if  the  judgment  be,  that  the  evi- 
je  does  support  the  issue,  a  writ  of  enquiry  of  damages  is 
pded,  or  the  jury  then  empaneled,  may  assess  conditional 
ages."    But  in  either  case  the  question  of  damages  is 

1  the  jury,  not  with  the  court;  subject  as  in  all  other 
8  to  the  supervising  control  of  the  court  to  grant  a  new 

in  case  the  damages  are  excessive.  That  however  rests 
I  the  court  before  whom  the  trial  was  had,  and  that  too 
1  a  motion  to  that  court  for  a  new  trial;  there  being 
case,  in  which  that  court  is  bound  ex  mero  motUj 
rant  a  new  trial  and  subject  the  detendant  with- 
his  consent  to  greater  damages.  The  appellate  court 
lot  grant  such  new  trial,  tor  that  would  be  to  reverse  the 
;ment  of  an  inferior  court  on  amotion  for  a  new  trial  here, 
ih  was  not  made  to  that  court,  and  of  course  on  a  matter 
hich  that  court,  committed  no  error.  The  law  as  thus  laid 
n  has  never  been  questioned  in  Virginia  or  in  this  State, 
be  general  practice  now  is,  when  there  is  a  demurrer 
0  the  evidence  and  joinder  therein,  for  the  jury  at  once 
issess  conditional  damages;  and  for  the  court  upon 
ding  the  demurrer,  if  it  finds  the  law  for  the  plaintiff 
that  the  evidence  supports  the  issue,  to  enter  up  judg- 
t  for  the  amount  found  by  the  jury ;  but  if  otherwise 
udgment  is  for  the  defendant.  This  Court  cannot  look 
the  demurrer  to  the  evidence  to  see  whether  the  dam- 
assessed  by  the  jury  were  excessive,  in  the  absence  of  a 
on  made  in  and  overruled  by  the  trial  court  to  set  aside 
?'erdict  and  grant  a  new  trial. 
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The  evidence  in  this  case  supports  the  issue,  and  the  demur- 
rer was  rightly  decided,  and  judgment  was  properly  ren- 
dered for  the  amount  of  damages  assessed  by  the  jury.  The 
judgment  of  the  circuit  court  is  affirmed  with  costs  and  dam- 
ages according  to  law. 

Judges  Green  and  Snyder  Concurrbd. 

Judgment  Affirmed. 


WHEELING. 

Varner  r.  Martin. 

Submitted  June  13,  1882--Decided  April  21, 1883. 

(*WooDS,  Judge,  Absent.) 

1.  Under  our  Constitution  private  property  can  not  be  taken  with  or 

without  compensation  for  private  use,     (p.  548.) 

2.  Under  our  Constitution  private  property  can  be  taken  only  for 

public  use,  and  then  only  upon  just  compensation  being  paid  or 
secured  to  be  paid.    (p.  651.) 

3.  Whether  private  property  should  be  taken  for  the  direct  and 

immediate  use  of  the  public  is  a  question  for  the  Legislature  to 
determine,  and  when  so  taken  and  used,  the  title  of  the  prop- 
erty condemned  is  not  transferred  to  a  private  individual  or  cor- 
poration, but  remains  in  the  public  directly.  The  courts  can 
not  sit  in  judgment  upon  the  public  exigencies,  which  demand 
this  exercise  of  the  riglit  of  eminent  domain  ;  this  being  in  such 
case  solely  a  question  for  the  I^egislature.    (p.  552.) 

4.  Hence  a  public  highway  under  the  direct  control  of  the  public, 

and  kept  in  repair  by  it,  and  which  no  individual  can  obstruct 
without  l>eing  liable  to  punishment,  may  if  the  Legislature  by 
law  so  authorize,  be  establislied,  though  it  leads  only  from  a 
public  road  to  the  dwelling  or  farm  of  a  single  person.  If  the 
power  conferred  on  a  county  court  to  open  such  public  highway 
be  general,  no  limitation  of  this  power  will  l>e  placed  by  the 
courts  because  of  the  degree  of  accommodation,  which  such 
public  road  may  afford  to  the  public  at  large.  That  is  a  matter 
in  sucli  case,  which  addresses  itself  not  to  the  authority,  but  to 
the  discretion  of  the  county  court,    (p.  553.) 

♦CiiRc  submitted  before  Jud|$^  W,  tooM  bis  seftt  upon  the  bench. 
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it  if  the  title  and  control  of  the  property  to  be  condemned  is  to 
pass  into  the  hands  and  under  the  control  of  a  private  person  or 
corporation,  so  tliat  they  are  to  have  it  as  their  private  property, 
whether  the  public  is  to  have  such  a  use  of  or  in  such  proi^erty 
Eis  will  justify  this  exercise  of  the  power  of  eminent  domain,  is 
&  question  for  the  courts  to  decide.  Though  if  a  particular  use  of 
it  be  declared  by  the  Legislature  to  be  a  public  use,  the  courts 
will  hold  such  use  to  be  public  unless  it  manifestly  appears, 
that  it  is  not  a  public  use.  In  such  cases,  what  is  a  public  use, 
is  a  question  for  the  courts  to  determine,     (p.  555.) 

such  a  case,  where  the  title  and  control  of  the  property  to  be 
condemned  is  in  private  hands  or  in  a  corporation,  thr^e  quali- 
fications are  necessary  to  impose  upon  it  such  a  public  use  as  will 
justify  the  taking  of  such  private  property  without  the  consent 
of  the  owner,    (p.  556.) 

e  use,  which  the  public  is  to  have  of  such  property,  must  be 
fixed  and  definite.  The  general  public  must  have  a  right  to  a  cer- 
tain definite  use  of  the  private  property  on  terms  and  for  charges 
fixed  by  law  ;  and  the  owner  of  the  property  must  be  compalled 
l)y  law  to  permit  the  general  public  to  enjoy  it.  Il  will  not  suflftce, 
that  the  general  prosperity  of  the  community  is  promoted  by  the 
taking  of  private  property  ft'om  the  owner  and  transferring 
Its  title  and  control  to  another,  or  to  a  corporation  to  be  used  by 
8uch  other  or  by  such  corporation  as  its  private  property  uncon- 
trolled by  law  as  to  its  use.  Such'supposed  indirect  advantage  to 
the  community  is  not  in  contemplation  of  law  a  public  use.  (p. 
556.) 

lis  use  of  the  property,  which  in  such  case  the  public  must  have, 
must  be  a  substantially  beneficial  use,  which  is  obviously  need- 
ful for  the  public  to  have,  and  which  it  could  not  do  without 
except  by  suflfering  great  loss  or  inconvenience,     (p.  557.) 

id  when  the  title  of  property  is  thus  transferred  by  condenma- 
tion  to  an  individual  or  to  a  corporation,  the  necessity  for  such 
condemnation  must  be  obvious.  It  must  obviously  appear  from 
the  location  of  the  property  proposed  to  be  condemned,  or  from 
the  character  of  the  use,  to  which  it  is  to  be  put,  that  the  pub- 
lic could  not  without  great  difficulty  obtain  the  use  of  this 
land  or  of  other  land,  which  would  answer  the  same  general 
purpose,  unless  it  was  condemned.  And  in  such  case,  the  courts 
will  judge  of  the  necessity  for  confirming  such  condemnation. 
(p.  558.) 

road  must  be  deemed  to  be  a  priv^ate  road,  when  its  control  is 
not  under  a  public  officer,  and  the  public  is  not  bound  to  work 
It  or  keep  it  in  order,  and  where  an  individual  might  obstruct 
its  use  without  being  guilty  of  any  public  offense,     (p.  560.) 

he  Legislature  can  not  authorize  the  condemnation  of  land  to 
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establish  such  private  road,  even  though  the  general  public 
welfare  of  the  community  might  be  promoted  by  the  forcible 
opening  of  such  private  roads.  On  the  principles  above  laid 
down  the  public  have  no  such  direct  and  tangible  use  of  such 
roads,  as  would  justify  the  courts  in  regarding  it  as  a  public  use, 
even  though  the  public  might  have  a  right  to  use  such  private 
road,  while  it  was  permitted  to  be  Jtept  open,  or  while  the  per- 
son for  whose  use  it  was  opened  chose  to  keep  it  in  repair,  (p. 
.      661.) 

12.  Section  44  of  chapter  194  of  the  Acts  of  1872-73,  which  is  taken 
from  sec.  38  of  ch.  43  of  tho  Code  of  West  Virginia  authorizes  the 
condemnation  of  lands  to  establish  such  private  roads,  and  it  is 
therefore  unconstitutional,  null  and  void.    (p.  564.) 

Writ  of  error  and  supersedeas  to  a  judgment  of  the  circuit 
court  of  the  county  of  Harrison,  rendered  on  the  6th  day  of 
June,  1881,  dismissing  a  supersedeas  to  a  judgment  of  the 
county  court  of  said  county  in  an  action  wherein  A.  J.  Var- 
ner  was  plaintiff,  and  Lehi  Martin  was  defendant,  allowed 
upon  the  petition  ot  said  Varner. 

Hon.  A.  B.  Fleming,  judge  of  the  second  judicial  circuit, 
rendered  the  judgment  complained  of. 

Green,  Judge,  furnishes  the  following  statement  of  the 

ease : 

Lehi  Martin  filed  his  petition  in  the  county  court  of  Har- 
rison county  stating,  that  heowneda  valuable  tract  of  eighty- 
nine  acres  on  the  right  hand  fork  of  Jacob's  run,  to  which 
he  had  no  access  by  road  public  or  private  rendering  it  thus 
almost  valueless  to  him;  that  a  road  about  a. quarter  of  a 
mile  in  length  could  be  made  to  it,  connecting  it  with  a  pub- 
lie  road  at  a  point  near  A.  J.  Varner's  residence;  that  such 
proposed  road  would  pass  only  through  the  lands  of  Varner 
and  one  John  C.  Isenhart.  He  asks,  that  they  may  be  made 
parties  defendant  to  the  petition ;  that  this  road  be  opened, 
and  that  it  may  be  a  private  road  with  gates  where  necessary, 
and  that  the  court  will  appoint  three  commissioners,  whom 
he  names  to  view  it  and  report  the  advantages  and  disad- 
vantages of  the  same  to  the  parties  to  this  petition  as  well  as 
to  the  public ;  and  all  the  necessary  facts  in  reference  to  it; 
and  whether  it  would  be  necessary  to  take  any  yard,  garden 
or  curtilage  or  any  part  thereof,  or  injure  or  destroy  any 
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ilding;  the  names  of  the  land  owners,  whose  property 
uld  be  taken  or  injured  ;  which  of  them  require  compen- 
ion,  and  the  probable  amount  to  which  each  of  them  may 
entitled  ;  and  the  petition  asks,  that  these  viewers  return 
h  their  report  a  map  of  the  route  of  the  road, 
rhese  viewers  were  appointed  by  the  court  on  June  14, 
50,  the  order  says  on  motion  of  Lehi  Martin,  who  were 
ected  "  to  view  and  make  a  way  for  a  private  road,  begin- 
ig  at  the  public  road  at  or  near  the  dwelling-house  of  A. 
V'amer  on  Jacob's  run,  and  running  through  the  lands  of 
J.  Varner  and  John  C.  Isenhart  to  a  point  on  the  land  of 
hi  Martin,  and  make  report  to  the  court  on  June  16, 1880, 
ording  to  law."  No  reference  is  made  in  this  order  to  the 
ition  ot  Martin.     They  made  their  report  accordingly,  and 

court  on  June  17,  1880,  ordered  Varner  and  Isenhart  to 
notified  to  appear  on  the  first  day  of  the  next  term  to  show 
ise  against  the  establishment  of  this  road. 
Phese  viewers  reported,  that  in  making  this  road  it  would 
;  be  necessiiry  to  take  any  yard,  garden  or  any  part  thereof 
Varner's  land,  though  it  does  pass  near  two  small  apple 
Bs  out  of  ten  recently  planted,  nor  would  the  road  injure 
destroy  any  building  on  his  land  or  on  the  land  of  John 
Isenhart,  nor  does  it  take  any  yard,  garden  or  orchard  or 
^  part  thereof  on  his  land;  and  Uiese  are  the  only  land 
ners  on  the  proposed  road.  The  proposed  width  of  the 
d  is  twelve  feet;  its  length  through  Varner's  land  is  eighty- 
5  and  one  half  poles,  and  through  Isenhart's  land  its  length 
wenty-four  and  one  half  poles.  Isenhart  claimed  no  dam- 
8.  Varner  claimed  one  thousand  dollars,  but  the  viewers 
mate  his  damages  at  twenty-five  dollars.     They  state,  that 

road  will  not  cut  up  his  fields  nor  throw  them  into  irreg- 
r  shape,  as  it  tollows  through  his  land  a  fence  already 
It,  and  only  two  gates  will  be  necessary  on  his  land  if 
es  are  used.  A  diagram  is  returned  with  this  report, 
ich  concludes:  "This  proposed  road  we  deem  absolutely 
e8.sary  to  enable  Lehi  Martin  to  obtain  the  use  or  benefit 
the  tract  of  land  of  about  ninety  acres  to  which  it  leads, 

this  road  will  be  ot  no  advantage  to  the  public  except  as 
nables  Mr.  Martin  to  have  ingress  and  egress  to  his  land, 
1  will  thus  be  of  great  advantage  to  him." 
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On  the  14th  of  August,  1880,  after  the  return  of  this  re- 
port this  order  was  made  by  the  court: 

"  This  day  came  the  applicant,  Lehi  Martin,  by  his  attor- 
ney, and  the  contestant,  A.  J.  Varner,  in  person,  and  the 
court  having  seen  and  inspected  tlie  report  of  the  viewers,  to 
which  there  were  no  exceptions,  and  having  heard  the  evi- 
dence adduced,  are  of  opinion  that  the  road,  as  viewed  and 
marked  in  the  plat  and  re[K)ri  of  said  viewers  filed  in  this 
cause,  is  necessary  to  enable  the  said  Lehi  Martin,  the  appli- 
cant, to  reach  and  enjoy  his  own  property,  and  that  the 
grading  of  the  same  will  not  render  any  additional  fencing 
necessarj'. 

"  And  it  further  appearing  to  the  court  that  John  C.  Isen- 
hart,  the  other  land  owner  through  whose  land  said  road 
passes,  requires  no  compensation  and  does  not  object  thereto, 
and  that  the  sum  of  twenty-five  dollars,  the  damages  assessed 
by  said  viewers,  is  a  just  conqjeni^ation  to  said  Yarner  for 
the  land  proposed  to  be  taken  for  said  road,  it  is  therefore 
ordered  that  a  private  road  through  the  lands  of  said  Varner 
and  Tsenhart,  as  viewed  and  marked  out  by  said  viewers  and 
laid  down  on  the  plat  filed  with  and  accompanying  their  re- 
port in  this  cause,  be  granted  the  said  applicant  his  heirs 
and  assigns  upon  the  payment  to  the  said  Varner  of  the  sum 
of  twenty-five  dollars,  the  damages  assessed  as  aforesaid,  but 
upon  this  condition  further,  that  said  applicant  shall  erect 
and  keep  in  good  rej^air  four  gates  on  said  road  at  the  points 
on  the  plat  filed  by  said  viewei's,  designated  by  the  letters 
*A'  and  *B,'  'C  and  'D,'  and  that  the  said  applicant  pay 
the  costs  of  this  proceeding  and  the  expense  attending  the 
opening  of  said  road." 

And  on  the  same  day  this  order  was  entered : 

"Lehi  Martin,  the  apjjlicant,  this  day  paid  into  court  with 
the  consent  of  the  court,  ($25)  twenty-five  dollara,  the  dam- 
ages assessed  by  the  viewers  and  fixed  by  the  court  as  com- 
pensation to  him  for  the  land  proposed  to  be  taken  and  for 
damages  for  the  private  road  granted  said  Martin  through 
the  land  of  the  said  Varner  and  Jno.  C.  Isenhart,  said  Varner 
refusing  to  accept  the  same  when  tendered  him  by  the  said 
Martin.  And  the  said  Varner  moved  the  court  to  award  a 
writ  of  ad  quod  daw;? ww,  which  motion  for  said  writ  is  by  the 
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court  overruled,  to  which  ruling  of  the  court— infusing  to 
grant  the  writ  of  ad  quod  damnum — the  said  Vamer  excepts 
and  tenders  his  bill  of  exceptions,  which  is  signed,  sealed  and 
made  a  part  of  the  record." 

The  bill  ot  exceptions  was  accordingly  taken  and  signed  and 
sealed  by  the  members  of  the  court.  A.  J.  Varner  obtained 
a  writ  of  error  and  supersedeas  to  this  order  of  the  county 
court  establishing  this  road.  The  circuit  court  of  Harrison 
county  on  the  6th  day  of  June,  1881,  affirmed  the  judgment 
of  the  county  court  and  ordered,  that  the  plaintift  in  error, 
Varner,  do  pay  to  the  defendant  in  error,  Martin,  his  costs 
in  that  court  expended.  Upon  the  petition  of  A.  J.  Varner 
a  writ  of  error  and  supei'sedeas  has  been  awarded  him  to  this 
order  of  the  circuit  court  of  Harrison  county. 

Stu/irt  Jt  Blair  for  plaintiifs  in  error  cited  the  following 
authorities  -.  Cons,  of  W.  Va.  art.  3  §§  9, 10,  13;  4  Ohio  St. 
497;  7  W.  Va.  191;  24  Wis.  89;  (S.  C.  1  Am.  Rep.  161); 
17  W.  Va.  812;  43  Ind.  455;  (S.  C.  13  Am.  Rep.  399,  note 
404);  66  K  Y.  569;  (23  Am.  Rep.  86);  44  Vt.  648;  (8.  C.  8 
Am.  Rep.  398);  35  Mich.  333;  (S.  C.  24  Am.  Rep.  564); 

3  Yeager,  41,  52;   Clack  v.  White,  2  Swan.  540;  4  Cold.  419; 

4  Ohio  St.  253;  7  Id.  2  pt.  Ill;  39  111.  110;  Orear  v.  CVoplyy 
40  111.  175;  2  Johns.  Ch.  463;  S.  C.  7  Am.  Dec.  548;  17  Ohio 
340;  9  W.  Va.  703;  5  W.  Va.  57;  Acts  1872-3,  ch.  194,  §§ 
35  to  44  inclusive ;  Cons,  of  U.  S.  art.  7  of  Amendments.    • 

John  t/.  Davis  for  defendant  in  error  cited  the  following 
authorities:  Acts  1872-3,  ch.  194  §  35;  Id.  §  37;  Id.  §  39; 
Id.  §  44;  7rf.  §  38;  3  Paige  Chy.  45;  1  Sax.  Chy.  694;  2 
Kent.  Com.  13;  Potter's  Dwar.  Stat.  395;  3  Leigh  675;  5 
Gratt  265  ;  7  W.  Va.  191;  4  Har.  580;  9  Ga.  37;  12  Bush. 
21 ;  108  Mass.  202;  42  N.  H.  348;  18  N.  J.  Eq.  54;  2  IS'ott  & 
McC.  526;  16  Pa.  St.  15;  77  Pa.  St  39;  84  Pa.  St.  90. 

Green,  eTuDOE,  announced  the  opinion  of  the  Court: 

The  question  in  this  ca8e  is,  whether  on  the  facts  appear- 
ing in  the  record  the  county  court  of  Harrison  rightfully  con- 
demned the  land  of  the  i)laintifF  in  error,  A.  J.  Varner,  to 
establish  the  road  through  it  which  they  did  establish  by 
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the  order  ot  August  14, 1880.  Several  objections  are  urged 
by  the  counsel  of  the  plahitiflF  in  error  to  the  manner,  in 
which  this  condemnation  was  made,  such  as  that  the  viewers 
were  appointed  not  on  the  petition  of  the  applicant  tor  this 
private  road,  but  on  his  motion  only ;  and  that  after  the  ap- 
proval of  the  report  of  the  viewers  the  plaintiiF  in  error  asked 
a  writ  of  ad  quod,  damnum  to  assess  his  damages,  which  the 
court  refused  to  grant  him,  and  fixed  his  damages  them- 
selves as  the  amount  reported  by  the  viewers,  without  giving 
him  his  constitutional  right  to  have  them  ascertained  by  a 
jury  of  twelve  freeholders.  But  underlying  these  questions 
is  the  far  more  importantone,  whether  under  our  Constitution 
and  laws  upon  the  facts  appearing  in  this  case,  could  this 
road  have  been  established,  even  if  the  proceedings  had  been 
in  all  respects  regular,  and  the  legislation  as  to  the  modes  of 
proceeding  had  been  entirely  unobjectionable. 

The  determination  of  this  question  will  depend  upon  the 
constitutionality  of  section  44  of  chapter  194  of  the  Acts 
of  1872-73,  pages  575  and  576  which  is :  "Upon  hearing 
the  parties  interested  in  an  application  for  a  private  road,  the 
court  shall  grant  such  private  road  if  it  be  made  to  appear, 
that  the  same  is  necessary  to  enable  the  applicant  to  reach 
and  enjoy  his  own  property,  and  that  the  granting  thereof 
will  not  entail  irreparable  injury  upon  the  party  through 
whose  lands  the  same  will  run.  If  the  granting  of  such  road 
shall  render  any  additional  fencing  necessary,  it  shall  only 
be  granted  upon  condition,  that  the  applicant  shall  at  his  own 
expense  build  and  keep  in  good  repair  all  such  fences  for 
such  length  of  time  as  he  shall  use  such  private  road.  And 
upon  the  payment  of  the  damages  assessed  therefor,  and  the 
completion  of  the  fences  aforesaid,  if  any,  the  applicant,  his 
heirs  or  assigns  shall  have  the  free  use  and  enjoyment  of  the 
said  private  road  to  the  same  extent  as  if  it  were  a  public 
road,  so  long  as  he  and  they  shall  comply  with  the  condi- 
tions, if  any,  upon  which  it  was  granted." 

This  section  is  a  copy  of  the  last  half  of  section  88  of  chap- 
ter 48  of  Code  of  West  Virginia  page  275  excepting,  that  it 
confers  the  power  of  establishing  such  private  road  on  the 
county  court  in  lieu  of  the  board  of  supervisors,  which  had 
been  abolished.     And  this  provision  in  our  Code  with  refe^ 
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to  the  establishment  of  private  roads,  as  well  as  all 
r  provisions  in  chapter  43  of  the  Code  of  West  Virginia 

reference  to  private  roads  and  the  modes  of  proceeding 
ive  them  established,  were  for  the  first  time  adopted  by 
State  when  the  Code  of  1868  went  into  operation, 
her  the  State  of  Virginia  nor  this  State  had  ever,  prior 
lat  time,  adopted  any  law  authorizing  the  establishment 
rivate  roads  by  public  authority.  It  was  an  innovation 
I'hat  had  been  the  long  continued  legislative  policy  of  the 
e  of  Virginia  and  of  West  Virginia,  and  was  taken  from 
>licy,  which  had  been  for  a  long  while  adopted  in  certain 
hern  States.  All  the  provisions  of  the  Code  of  West 
'inia  in  reference  to  private  roads,  contained  in  chapter 
)f  said  Code  relative  to  private  roads  are  transferred  to 

chapter,  194  of  the  Acts  of  1872-73,  except  that  the 
ers  with  reference  to  private  roads  contained  in  the  Code 
V^est  Virginia  are  transferred  to  the  county  court  with- 
ehange  or  alteration.  But  this  chapter  43  of  the  Code 
West  Virginia,  which  for  the  first  time  introduced  in 

State  any  provisions  with  reference  to  private  roads 

revised,  amended  and  re-enacted  by  chapter  14  of  the 
8  1881.  See  session  Acts«  of  1881  p.  152.  And  in  this 
nactment  all  the  provisions  of  chapter  43  of  the  Code 
Vest  Virginia  in  reference  to  private  roads,  were  omitted, 
J  in  this  respect  restoring  the  law  to  what  it  had  always 
a  prior  to  our  Code,  both  in  this  State  and  Virginia. 
3  this  section  44  of  chapter  194  of  Acts  of  1872-73  p.  675, 

in  violation  of  our  Constitution?  This  private  road  was 
blished  by  virtue  of  this  section,  and  if  it  be  unconstitu- 
lal  and  void  the  judgment  of  the  county  court  of  Harrison 
V-ugust  14, 1880,  should  have  been  reversed  and  set  aside 
the  circuit  court.  But  that  court  having  affirmed  it,  the 
^ent  of  the  circuit  court  must  be  reversed  by  this  Court, 
n  had  all  the  provisions  of  chapter  194  of  Acts  1872-73 
n  fully  complied  with.  And  therefore,  if  this  forty-fourth 
ion  of  this  act  be  unconstitutional,  it  is  unnecessary  to 
aire  into  the  regularity  of  the  proceedings  in  this  case, 
ther  this  nor  any  other  legislative  enactment  should  be 
lared  unconstitutional  and  void  unless  it  be  clear,  that  the 
islature  has  transcended  its  authoritv. 
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In  some  cases  it  has  been  said,  that  before  the  courts  de- 
clare an  act  of  the  Legislature  void  it  should  be  shown  to  be 
unconstitutional   beyond  all  reasonable  doubt     Perhaps  this 
really  meann  no  more  than  we  have  said,  that  before  declar- 
ing an  act  of  the  Legistature  void  its  unconstitutionality 
should  be  clear  to  our  minds.     But  the  use  of  this  phrase 
beyond  all  reasonable  doubt  seems  to  rae  to  be  very  inappro- 
priate in  such  a  connection,  and  to  be  well  calculated  to  pro- 
duce mischief.     It  is  a  phrase  which  has  long  been  appropri- 
ated to  express  the  character  of  the  evidence  necessary  to 
convict  a  criminal,  and  has  so  often  in  this  connection   been 
perverted  from  its  proper  meaning  by   counsel  defending 
criminals,  that  it  is  almost  impossible  to  prevent  its  makitig 
a  fialse  impression  on  the  mind  when  it  is  applied  to  other  sub- 
jects, to  which  the  phrase  as  so  used  is  inappropriate.     Per- 
haps no  harm  results  or  at  least  no  very  serious  harm  from  the 
overstrained  meaning  given  to  this  phrase  by  criminal  law- 
yers; all  the  harm  resulting  in  such  case  is,  that  now  and 
then  by  perverting  the  true  meaning  of  this  phrase  a  criminal 
is  acquitted,  who  should  have  been  condemned.     How^ever  this 
cannot  be  regarded  as  a  very  great  evil  when  it  is  borne  in 
mind,  that  it  has  been  said,  that  it  is  better  that  ninety-nine 
guilty  persons  should  escape  than  that  one  innocent  person 
should  be  condemned.     But  not  so  with  the  question  before 
us.     It  is  not  better,  that  the  Constitution  should  be  violated 
ninety  and  nine  times  by  the  Legislatre  than,  that  the  courts 
should  erroneously  hold  one  act  of  the  Legislature  unconsti- 
tutional.    We  cannot  raise  presumptions  in  favor  of  legisla- 
tive infallibility  as  strong  as  those  of  a  jury  in  favor  of  the 
innocence  of  a  prisoner  charged  with  murder. 

The  framers  of  our  Constitution  presumed,  that  the  Leg- 
islature might  err  in  transcending  its  constitutional  powers, 
and  hence  they  inserted  in  the  Constitution  limitations  on 
their  powers,  which  it  is  the  duty  of  this  Court  to  see  are 
observed.  These  provisions  have  been  inserted  in  our  Con- 
stitution for  protection  of  the  life,  liberty  and  property  of  the 
citizens  against  encroachments,  intentional  or  otherwise. 
We  cannot  believe  that  it  is  our  duty  to  raise  presumptions 
against  the  citizens  and  in  favor  of  the  Legislature  to  the  ex- 
tent, that  a  jury  in  trying  one  for  murder  raise  presumptions 
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in  weighing  the  evidence  in  favor  of  the  accused.  We  admit, 
that  it  is  our  duty  not  to  hold  void  an  act  of  the  Legislature 
unless  we  are  satisfied,  that  it  is  clearly  unconstitutional. 
But  if  after  approaching  the  question  involved  in  this  case 
with  great  caution  and  delicacy,  as  is  our  duty,  and  if  after  a 
careful  examination  we  are  satisfied,  that  this  section  44  of 
chapter  194  Acts  1872-73  is  dearly  unconstitutional,  it  is  our 
duty  to  unhesitatingly  so  declare,  and  we  would  not  be  prop- 
erly discharging  our  duty  if  after  reaching  this  conclusion  we 
should  resort  to  unnatural  constructions  either  of  the  Consti- 
tution or  of  the  law,  on  which  to  base  a  doubt  whereby  the 
law  might  be  upheld,  as  a  jury  might  do  if  one  was  beiiig 
tried  for  murder.  In  no  other  manner  can  we  properly  per- 
form the  duty,  which  to  a  certain  extent  is  imposed  on  us  of 
protecting  and  preserving  the  inalienable  rights  of  the  citi- 
zens. While  we  concede,  that  it  is  the  duty  as  it  doubtless 
is  the  pleasure  of  both  the  legislative  and  the  judicial  depart- 
ments of  the  government  to  presume,  that  the  other  will 
keep  within  the  bounds  ot  constitutional  authority,  yet,  that 
presumption  is  not  only  not  conclusive,  but  it  is  not  so  strong 
as  to  prevent  a  free  and  full  enquiry  into  the  subject;  nor 
should  we  in  the  indulgence  of  this  presumption  torget  that 
there  is  committed  to  us,  equally  with  the  legislative  depart- 
ment of  the  government,  the  trust  ot  guarding  and  protect- 
ing the  life,  liberty  and  property  of  the  citizens  as  guaranteed 
by  the  Constitution.  My  views  on  this  question  are  well 
expressed  by  Judge  Stone  in  the  case  of  Sculler  v.  Langhaviy 
34  Ala.  p.  321,  322. 

The  main  question  in  this  case  brings  up  the  interpreta- 
tion to  be  given  to  the  ninth  section  of  article  3  of  our  Con- 
stitution, our  bill  of  rights,  which  is:  "Private  propertj- 
shall  not  be  taken  or  damaged  for  public  use  without  j  list 
compensation,  nor  shall  the  same  be  taken  by  any  company 
incorporated  for  the  purposes  of  internal  improvement,  until 
just  compensation  shall  have  been  paid  or  secured  to  be  paid 
to  the  owner;  and  when  private  property  shall  be  taken  or 
damaged  for  public  use  or  for  the  use  of  such  corporation, 
the  compensation  to  the  owner  shall  be  asceii:ained  in  such 
manner  as  shall  be  prescribed  by  general  laws.  Provided, 
that  when  required  bj'  either  of  the  parties  such  conapensa- 
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tion  shall  be  ascertained  by  an  impartial  jury  of  twelve  free- 
holders." See  Acts  of  1872-73  pages  6  and  7.  First, 
what  is  meant  in  this  section  by  the  words  "for  public  use  ?" 
Second,  in  what  manner  and  by  whom  is  it  to  be  determined 
whether  the  proposed  use,  for  which  the  property  is  to  be 
taken,  is  "a  public  use?"  Third,  the  prohibition  being  ex- 
press only  against  taking  the  property  of  another  for  "public 
use,"  can  such  property  be  taken  for  "private  use?"  There  is 
much  conflict  among  the  authorities  upon  the  first  and  sec- 
ond of  these  questions. 

This  section  tacitly  recognizes  the  right  of  eminent  domain. 
This  right  attaches  as  an  incident  to  every  sovereignty,  and 
it  constitutes  a  condition,  upon  which  all  private  property  is 
held.  Whenever  the  public  use  of  property  requires  it,  the 
private  rights  to  property  must  yield  to  this  paramount  right 
of  sovereign  power  to  take  it  for  the  public  use.  When  so 
taken  it  is  the  character  of  the  use,  for  which  the  property  is 
taken  and  not  the  means  or  agencies  by  which  it  is  taken, 
which  determines  the  question  whether  it  is  legally  taken 
under  the  legitimate  exercise  of  this  right  of  eminent  domain. 
This  right  may  be  exercised  directly  by  the  statute  or  by 
agencies  appointed  by  it,  or  as  is  the  most  common  mode, 
by  persons  or  corporations  authorized  by  the  Legislature  to 
exercise  it  in  modes  prescribed  by  law.  But  its  exercise  can 
be  and  should  be  restrained  whevever  its  legitimate  limits 
have  been  exceeded,  or  when  the  Legislature  has  either 
abused  or  perverted  the  power.  Of  course  this  right  to  ap- 
propriate private  property  for  public  uses  must  lie  dormant 
in  the  State,  until  the  Legislature  by  law  points  out  the 
modes,  conditions  and  agencies  whereby  the  appropriation 
can  be  made. 

It  is  difficult  to  define  all  the  cases,  which  the  courts 
would  hold  to  be  "public  uses"  within  the  meaning  of 
this  section  of  our  Constitution,  but  we  may  form  a  bet- 
ter idea  of  what  is  meant  by  the  phrase,  "  public  uses,"  by 
ascertaining  what  the  courts  and  especially  what  the  courts 
of  Virginia  prior  to'our  separation,  and  the  courts  of  this 
State  have  since  had  occasion  to  hold  to  be  a  public  tise  of 
property. 

Anciently  the  most  usual  occasion  on  which  the  State  ex- 
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ercised  this  right  of  eminent  domain  was  by  its  authorizing 
persons  owning  mill  sites  and  desiring  to  build  a  water  grist- 
mill where  it  was  necessary  to  abut  his  dam  on  the  land  of 
another,  or  when  the  lands  of  others  would  be  overflown,  to 
condemn  land  for  such  purposes  and  uses.  This  mode  of 
proceeding  for  ac(juiring  lands  for  the  building  of  such  water 
grist-mills  was  regulated  by  statutes,  which  were  passed  at  a 
very  early  period,  even  prior  to  the  year  1700.  And  the 
statutes  embraced  all  the  details,  by  which  such  lands  were 
to  be  condemned.  Many  of  these  acts  are  referred  to  in  the 
notes  to  ch.  235  of  the  Revised  Code  of  Virginia  of  1819, 
vol.  2.  p.  225  to  232,  and  this  chai)ter  will  show  the  general 
character  of  these  acts.  While  these  acts  provided,  that 
lands  of  others  could  be  condemned  for  the  erection  of  water 
grist-mills  they  also  imposed  on  the  owners  ot  such  water 
grist-mills  many  obligations  to  the  general  public.  As  exam- 
ples of  some  of  these  duties  so  imposed  on  the  owners  of  such 
water  grist-mills,  I  may  refer  to  section  6  of  chapter  825  of 
R.  Code  ot  1819,  vol.  2  p.  227.  He  was  thereby  required  to 
begin  the  building  of  his  mill  and  dam  w^ithin  one  year,  and  to 
finish  it  within  three  years  so  as,  that  it  should  be  in  good 
condition  for  public  use.  And  if  it  should  be  destroyed,  he 
was  in  like  manner  to  commence  building  it  within  one  year, 
and  was  required  to  finish  it  within  three  years,  and  if  he  failed 
in  either  case,  the  title  to  the  land  condemned  reverted  to 
its  former  owner;  and  his  leave  to  erect  the  dam  and  mill 
became  void.  By  section  10  ot  this  act  no  person  w^as 
allowed  to  take  toll  for  the  grinding  of  grain,  unless  his  mill 
wag  established  by  order  of  the  court  under  that  act  p.  228; 
and  by  section  11  p.  228,  for  grinding  grain  into  meal 
such  mill  owners  w-ere  allowed  one  eighth  part  of  the  grain 
and  no  more,  and  for  grinding  it  into  hominy  or  malt  one 
sixteenth  part  and  no  more,  and  they  were  compelled  at 
these  rates  to  grind  all  grain  intended  for  the  consumption 
of  those  bringing  it  and  their  families,  and  to  grind  the  same 
in  due  turn  as  the  same  should  be  brought.  These  duties 
were  enforced  under  penalties.  See  section  12.  Section  13 
required  them  to  keep  on  hand  at  their  mills  sealed 
measures,  and  unless  he  had  fifty  acres  of  land  he  was  not 
allowed   to  keep  any  grain  at  his  mill.      See   section   14 
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p.  229.  Other  duties  were  also  imposed  on  such  mill  owners 
not  necessary  to  be  mentioned.  They  were  also  prohibited 
from  sitting  on  grand  juries.  See  R.  Code  1819  vol.  1  ch. 
75  §  2  p.  264.  Most  of  these  onerous  duties  were  but  the 
re-enactment  of  old  statutes,  which  had  imposed  these  duties 
on  the  owners  of  water  grist-mills  almost  from  the  first  set- 
tlement of  the  States. 

The  court  of  appeals  of  Virginia,  while  acts  of  this  char- 
acter were  enforced,  constantly  recognized  the  constitution- 
ality of  such  acts,  and  often  as  a  matter  of  course  where  the 
acts  were  complied  with,  recognized  the  right  of  the  owners 
of  such  mill-sites  to  condenm  lands  for  the  erection  of  such 
dams  for  such  water  grist-mills,  and  also  to  condemn  lands 
to  be  overflown  by  the  erection  of  such  mill-dams.  The  fol- 
lowing are  some  of  the  many  cases  wherein  there  was  this 
silent  recognition  of  the  right  to  condemn  lands  for  such  pur- 
poses :  Bernard  v.  Brewer^  2  Wash.  77  (top  page  94) ;  Wroe  v. 
Harris,  2  Wash.  126  (top  page  162) ;  Noel  v.  SaU,  1  Call 
495  (top  page  431);  Wilkinso7i  v.  Mai/o,  3  H.  &  Munf.  565; 
Coleman  v.  Moodj/,  4  II.  &  Munf.  1;  Dawson  v.  Moons y  4: 
Munf  535;  Sniifh  v.  Waddill,  11  Leigh  532;  Banter  v. 
Maihewsy  1  Rob.  468;  Mirs  v.  Gallahie,  9  Gratt.  94. 

Originally  the  statute  laws  of  Virginia  authorized  the  con- 
demnation of  lands  for  water  grist-mills  alone,  but  it  was 
afterwards  extended  so  as  to  include  not  only  water  grist- 
mills, but  other  machines  or  engines  useful  to  the  public. 
But  the  Virginia  reports  show,  so  far  as  I  have  found,  no  case 
where  there  has  been  an  attempt  to  condemn  lands  for  the 
erection  of  any  such  machine  or  engine,  and  after  these  stat- 
utes were  extended  so  as  to  include  them,  the  cases  all  show, 
that  the  condemnation  of  lands  were  made  in  mill  cases,  and 
with  an  exception  of  one  or  two  cases  they  show,  tfiat  the 
mills  were  water  grist-mills,  so  that  I  think  w-e  may  assume 
that  there  were  no  condemnations  in  Virginia  for  any 
sort  of  mills,  machines  or  engines,  other  than  for 
water  grist-mills.  Though  no  reasons  are  assigned  in 
these  Virginia  cases,  why  tlie  courts  should  allow  lands  to 
be  condemned  for  making  dams  for  water  grist-mills  and  for 
lands  overflowed  by  such  dams,  yet  it  seems  to  me,  that  the 
acts  of  the  Assembly  with  reference  to  the  owners  of  water 
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grist-mills  disclose  clearly  the  true  ground,  on  which  these 
decisions  really  rest;  and  that  is,  that  these  owners  of  water 
grist-mills  were  by  these  acts  made  as  it  were  public  servants. 
Their  mills  did  not  belong  to  them  to  the  exclusion  of  the 
general  public  in  the  sense,  in  which  any  other  sort  of  private 
property  belonged  to  them.  For  the  use  of  any  other  prop- 
erty, such  as  a  saw-mill  for  example,  the  general  public  have 
no  special  interest  of  a  definite  character.  They  could  charge 
for  sawing  what  they  pleased,  or  they  could  refuse  so  saw  at 
all  for  any  particular  person,  or  they  could  let  their  saw-mill 
go  down  or  be  destroyed,  and  they  were  not  compelled  to 
rebuild.  But  not  so  with  their  grist-mill.  In  these  the  gen- 
eral public  had  a  direct,  definite  and  immediate  interest. 
They  could  compel  the  owner  to  grind  their  grain  at  prices 
fixed  by  law,  and  he  could  not  refuse  to  grind  for  any  indi- 
vidual, but  was  compelled  to  grind  for  all  alike  in  the  order, 
in  which  their  grain  was  brought  to  the  mill.  He  had  no 
choice,  but  as  the  public  servant  he  was  bound  to  grind  in 
the  order  and  for  the  prices  fixed  by  law. 

This  was  very  much  the  same  as  if  the  general  public 
owned  the  mill,  and  he  only  ground  for  them  at  a  toll.  Then 
too,  if  the  mill  was  destroyed  he  had  to  build  it  again  for  the 
accommodation  of  the  general  public,  and  if  he  failed  to  do 
so  he  lost  all  benefit  resulting  from  the  condemnation  of  the 
hind,  which  had  been  made  by  him,  or  more  properly  speak- 
ing, which  had  been  made  by  the  general  public  or  by  the 
State  in  his  name.  Of  course  these  reasons  would  have  no 
application  to  any  other  species  of  mill  owner  other  than  the 
owner  of  a  water  grist-mill ;  such  other  mill  owner  is  in  no 
sense  a  public  servant,  and  the  general  public  has  no  direct 
interest  in  his  mill.  If  it  be  a  saw-mill  for  example,  the 
owner  of  it  was  not  bound  to  saw  for  any  one  except  those 
for  whom  he  chose  to  saw,  and  he  charges  them  any  prices 
he  chooses,  and  discontinued  the  use  of  his  saw-mill  when- 
ever he  pleased. 

The  general  public  had  then  no  direct  tangible  interest  in 
a  saw-mill,  and  it  would  be  an  abuse  of  terms  to  say,  that 
the  condemnation  of  land  for  the  dam  of  a  saw-mill  or  for 
land  overflown  by  it  was  a  condemnation  of  land  for  a  public 
use.    It  would  be  just  as  much  an  abuse  of  language  as  to 
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say,  that  the  condemnation  of  land  for  a  store-room  or  a 
lawyer's  office  was  for  a  public  iise.  In  any  such  case  of  course 
the  erection  of  a  store  or  of  a  lawyer's  office  or  a  saw-mill 
might  be  a  public  convenience ;  but  the  public  has  no  icse  of 
such  store,  office  or  saw-mill,  has  indeed  no  more  interest 
in  them  than  it  has  in  a  man's  private  dwelling  house. 
Though  doubtless  public  convenience  and  advantage,  in  a 
general  sense,  is  promoted  by  the  building  of  any  private 
dwelling  house  in  the  community. 

Having  pointed  out  what  I  conceive  to  be  the  ground,  on 
which  the  courts  of  Virginia  have  acted  from  time  immemo- 
rial in  allowing  lands  to  be  condemned  for  the  building  ot 
dams  for  water  grist-mills,  and  to  condemn  lands  to  be  over- 
flown by  the  erection  of  such  dams,  having  shown  why 
there  does  not  appear  in  the  Virginia  reports  any  case  of  the 
condemnation  of  lands  for  the  dams  of  saw-mills,  or  of  any 
other  sort  of  manufactory,  or  for  lands  overflowed  by  any 
other  sort  of  dams,  I  propose  now  to  examine  more  in  detail 
the  foundations,  on  which  rests  this  right  of  eminent  domain, 
this  power  on  the  part  of  the  State  to  condemn  private  prop- 
erty for  j^ublie  use. 

In  the  first  place  all  the  authorities  concur  in  holding,  that 
private  property  can  never  be  taken  without  the  consent  of 
the  owner  for  a  private  use  only,  either  with  or  wnthout  com- 
pensation. It  is  true  tliere  is  neither  in  our  Constitution  nor 
in  the  (constitution  of  the  other  States  any  express  provision 
forbidding,  that  private  property  should  be  taken  for  the 
private  use  of  another,  or  any  constitutional  provision  for- 
bidding the  Legislature  to  pass  laws,  whereby  the  private 
property  of  one  citizen  may  be  taken  and  transferred  to 
another  for  his  private  use,  without  the  consent  of  the  owner. 
It  was  doubtless  regarded  a8  unnecessary  to  insert  such  a 
provision  in  the  Constitution  or  bill  of  rights,  as  the  exercise 
of  such  an  arbitrary  power  of  transferring  by  legislation  the 
property  of  one  person  to  another,  without  his  consent,  was 
contrary  to  the  fundamental  principles  of  every  republican 
government;  and  in  a  republican  government  neither  the 
legislative,  executive  nor  judicial  department  can  possess 
unlimited  power.  Such  a  power  as  that  of  taking  the  pri- 
vate property  of  one  and  transferring  to  another  for  his  own 
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use,  is  not  in  its  nature  legislative,  and  it  is  only  legislative 
power,  which  by  the  Constitution  is  conferred  on  the  Legis- 
lature. Such  an  act  if  passed  by  the  Legislature  would  not 
in  its  nature  be  a  law,  but  would  really  be  an  act  of  robbery ; 
the  exercise  of  an  arbitrary  power  not  conferred'  on  the  Leg- 
islature. 

Other  reasons  have  been  given  why  such  a  power  could 
not  be  exercised  by  the  Legislature.  In  fact  this  ninth  sec- 
tion of  our  bill  of  rights  while  it  does  not  expressly  forbid  it, 
strongly  negatives  the  existence  of  such  power  by  implication. 
It  assumes  the  right  of  the  Legislature  to  take  private  prop- 
erty for  Tpublic  use,  and  regulates  and  restrains  this  right  of 
the  State.  Surely  this  implies,  that  the  far  greater  power 
to  take  private  property  for  private  purposes  was  not  contem- 
plated by  the  framers  of  our  Constitution  to  exist  in  the  Leg- 
islature, for  if  this  had  been  contemplated  is  it  not  obvious, 
that  some  restraints  on  its  exercise  would  have  been  inserted 
in  the  bill  of  rights,  which  was  so  carefiil  of  the  rights  of 
citizens  as  to  provide,  that  their  private  property  should  not 
be  taken  even  for  public  use  without  just  compensation? 
and  when  not  taken  directly  by  the  public,  though  taken  for 
a  public  use  yet,  it  was  to  be  taken  and  the  compensation  to 
be  paid  was  to  be  estimated  only  in  the  manner  prescribed 
in  the  Constitution. 

There  is  an  entire  concurrence  of  all  the  authorities  in  the 
proposition,  that  private  property  cannot  be  taken  for  private 
use,  either  with  or  without  compensation.  A  few  of  the  many 
authorities,  in  which  this  proposition  is  laid  down  as  un- 
questionable law  are  here  cited.  See:  In  the  matter  of 
Albany  Street^  11  Wend.  151;  Embury  v.  Conner^  5  Comst. 
511;  Taylor  v.  Porter,  4  Hill  (K  Y.)  140;  Beekman  v.  R.  B. 
Cb.,  3  Paige  73;  Concord  B.  B.  Co.  v.  Greely,  17  K  H.  47 ; 
Dunn  V.  Charleston,  Harper  (S.  C.)  Law  R.  189 ;  Bankhead  v. 
Brown,  25.  Iowa  540;  Wilkison  v.  Lehnd,  2  Pet.  627;  Bob- 
inson  v.  Swope,  ^.,  12  Bush.  21;  N.  ^  L.  B.  Cm.  v.  S.  L.  B. 
Co.,  2  Gray  137;  Ten  Eyck  v.  D.  ^  B.  C  Co.,  3  Harr.  200; 
Variak  v.  Smith,  5  Paige  137;  Parhamv.  Justices,  ^c,  9  Qa. 
841;  Hall  v.  Boyd,  14  Ga.  1;  Clark  v.  White,  2  Swann  540; 
Bang(yr  B.  B.  v.  McComb,  60  Me.  290;  Hebum's  Case,  3 
Bland  95;  West  Bicer  Bridge  v.  Dix,  6  How.  507;  Sadler  v. 
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Langhaw,  34  Ala.  311 ;  Pittsburg  v.  Scott,  1  Pa.  St.  309 ;  mat- 
ter of  John  and  Cherrg  Street,  19  Wend.  689;  Cooper  v.  Wil- 
Uams,  4  Ohio  253;  Backinghamx.  Smtth,  10 Ohio  296;  Ee€:ce8 
V.  The  Treamrei'  of  Wood  County,  8  Ohio  K  S.  333;  Btood- 
goody.  Mohawk  ^  Hudson  R.  R.  Co.,  18  Wend.  55 ;  Kramer  v. 
Cleveland  <f  Pittsburg  R.  R.  Co.,  5  Ohio  N.  S.  146 ;  Pratt  v. 
Brown,  3  Vis.  603;  N.  Y.  ^  Harlem  R.  R.  Co.  v.  Kip,  46  N. 
Y.  546;  Nesbitv.  Trumbo,  H9  HI.  110;  Osbom  v.  Hunt,  24 
Vis.  90;  and  Tyler  v.  Beacher,  44  Vt.  648. 

Upon  the  question  in  what  manner  and  by  whom  it  is  to 
be  determined,  whether  the  proi>08ed  use  tor  which  the  prop- 
erty is  to  be  taken  is  "a  public  use*'  there  has  been  appar- 
ently some  diversity  of  views;  but  I  think  there  is  but  little 
difficulty  in  determining  the  question;  the  difference  of 
opinion,  which  seemingly  exists  being  really  more  apparent 
than  real.  This  difterenee  is  really  more  the  result  of  the 
different  language  used  than  a  substantial  difference  of  opin- 
ion. The  decisions  as  well  as  reason  lead  to  this  conclusion. 
The  Legislature  by  its  general  act  declares  in  the  first  place 
what  is  a  "public  use,"  for  which  private  property  may  be 
condemned ;  but  in  the  very  nature  of  the  case  this  determi- 
nation of  the  Legislature  in  the  first  instance  can  not  be  con- 
clusive on  the  courts.  If  it  were,  the  provision  of  our  bill  of 
rights,  that  private  property  shall  not  be  taken  for  public  uses, 
except  on  the  payment  of  just  compensation,  implying  as  it 
does,  that  private  property  shall  not  be  taken  except  for  pub- 
lic use,  would  be  of  little  practical  value.  It  was  intended  as 
a  protection  to  the  citizen  against  the  abuse  of  power  by  the 
different  departments  of  the  government. 

This  constitutional  provision  wjis  more  expressly  intended 
to  control  the  legislative  dej)artment  of  the  government 
How  can  this  control  be  exerted  or  made  available,  if  the 
Legislature  is  the  sole  judge  of  the  extent  of  its  power  in 
authorizing  this  exercise  of  the  right  of  eminent  domain  ? 
Would  not  the  so  holding  render  the  Legislature  omnipotent 
in  this  respect,  when  the  Constitution  shows  it  was  deemed  a 
dangerous  power,  which  needed  to  be  restrained  to  prevent 
injustice  to  the  individual  citizen?  Both  reason  and  author- 
ity leads  us  to  the  conclusion,  that  the  existence  or  non- 
existence of  a  public  vee  in  any  given  class  of  cases,  in  which 
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the  Legislature  has  authorized  private  property  to  be  con 
demned  must  be  determined  by  the  courts.  See  Sadler  v 
Langham,  34  Ala.  326-329 ;  Tf/ler  v.  Bencher,  44  Vt.  648 
New  Central  Coal  Co.  v.  Coal  and  Iron  Co.,  B7  Md.  537 
Parkham  v.  Justices,  9  6a.  341 ;  Channel  Coal  Co.  v.  Railroad, 
61  Cal.  269. 

But  if  in  a  particular  class  of  cases  it  be  doubtful,  whether 
the  use,  for  which  the  Legislature  has  authorized  land  to  be 
condemned,  is  a  public  use  or  is  only  private  use,  the  leaning 
of  the  courts  will  be  rather  in  favor  of  its  being  a  public  use, 
as  otherwise  they  must  hold  such  act  unconstitutional  and 
void,  and  this  they  will  not  do,  as  we  have  seen,  unless  the 
court  is  of  opinion,  that  the  act  is  clearly  unconstitutional. 
But  though  where  the  Legislature  in  a  particular  class  of 
cases  has  authorized  lands  to  be  condemned,  the  courts  will 
incline  to  holding  the  use,  for  which  such  condemnation  is 
to  be  had  is  a  public  use,  yet,  if  it  clearly  is  not,  the  courts 
will  determine  and  pronounce  the  act  unconstitutional  nor 
will  the  courts  permit  a  formal  act  authorizing  condemna- 
tions to  be  abused,  by  permitting  its  use  in  condemning  lands 
for  private  and  not  for  public  use.  See  West  Pennsylmnia 
Inst.  V.  Edgwood  R.  R.  79  Pa.  257;  Stockton  R.  R.  Cb.  v. 
Stockton,  41  Cal.  147;  Bankkead  v.  Brown,  25  Iowa  540; 
Pittsbiigh  V.  Scott,  1  Pa.  St.  309. 

If  the  use  is  clearly  a  public  use,  then  the  courts  can 
neither  restrain  nor  supervise  the  legislative  authority  over 
the  subject.  If  the  use  be  public  it  is  for  the  Legislature  to 
determine,  whether  the  necessity  for  th^  exercise  of  this 
right  of  eminent  domain  exists,  ai;id  the  extent  to  which  its 
exercise  shall  be  carried.  See  North  Missouri  R.  R.  Co.  v. 
Gott,  25  Mo.  540;  Concord  R.  R.  v.  Gh'eelei/,  17  IST.  11.  47; 
Hingkam  Bridge  v.  Norfolk,  6  Allen  353 ;  Watei^  Works  Co. 
V.  Burkhart,  41  Ind.  364;  ChaUiss  v.  Atcheson  R.  R.,10  Kan. 
117;  County  Court  of  St.  Louis  County  y.  Griswold,  58  Mo. 
175;  Brooklin  Parky.  Armstrong,  45  X.  Y.  234;  SecombcY. 
Minn.  R.  R.,  23  Wal.  108;  Weir  v.  St.  Paul  R.  R.,  18 
Minn.  155 ;  Dickey  v.  Tennison,  27  Mo.  378 ;  Tyler  v.  Beacher, 
44  Vt.  648;  Haverhill  Bridge  v.  County  Commissioners y  103 
Mass.  120;  John  and  Cherry  Street  19  Wend.  659;  Bloodgood 
V,  Mohawk  A  R.  18  Wend.  9;  Harris  v.  Thompson,  9  Barb, 
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350 ;  Beebmin  v.  Saratoga  JR.  R.  8  Paige  45 ;  Carter  v.  Tide- 
xpater  Co.  18  N.  J.  Eq.  54;  Whitenian's  ExW^-  v.  Wilming- 
ton R.  R.  2  IIow.  514;  Northern  Central  Coal  Co.  v.  Coal 
^  Iron   Co.  37  Md.  537 ;  Bankhead  v.  Brown  ^  25  Iowa  540. 

When  once  the  court  has  determined,  that  the  uae  for 
which  property  is  condemned  is  a  puhlie  use,  its  judicial 
function  is  gone,  and  the  legislative  discretion  is  unrestrained. 
Whether  the  proposed  plan  will  accomplish  the  end  proposed, 
or  to  what  extent  it  will  be  beneficial  to  the  public,  are  not 
matters  to  be  determined  by  the  courts;  these  are  matters 
belonging  to  the  legislative  discretion,  and  the  courts  are  called 
upon  to  sustain  and  do  sustain  statutes,  which  may  be  palpably 
improvident  and  hasty.  See  Deitrich  v.  Murdocky  42  Mo.  279 ; 
West  Pennsylvania. Inst.  v.  EdgewoodR.  R.y  79  Pa.  257;  Smediey 
V.  Erwin,  51  Pa.  445 ;   Giesey  v.  Cincinnati  R.R.,4:  Ohio  St  308. 

As  then  the  only  real  enquiry  in  this  or  in  any  other  case 
where  the  constitutionality  of  an  act  ot  the  Legislature, 
which  authorizes  the  condenmation  of  land  is  simply,  whether 
the  use  for  which  the  private  property  is  authorized  to  be 
condemned  is  a  public  use  or  only  a  private  use,  we  will  now^ 
enquire  into  the  elements,  which  the  courts  have  held  enter 
into  and  constitute  a  public  use  as  distinguished  from  a  private 
use  of  property.  This  it  w411  be  found  depends  largely  upon 
whether  the  property  condemned  is  under  the  direct  control 
and  use  of  the  government  or  public  officers  of  the  govern- 
ment, or  what  is  almost  the  same  thing  in  the  direct  use  and 
occupation  of  the  public  at  large,  though  under  the  control 
of  private  persons  or  of  a  corporation;  these  together  consti- 
tuting one  class.  Or  whether  it  is  in  the  direct  use  and  occu- 
pation of  private  persons  or  of  a  corporation,  and  the  general 
public  has  only  an  indirect  and  qualified  use  of  the  property 
condemned,  or  perhai)8  no  use  properly  of  any  kind  of  the 
property  condemned,  but  simply  derives  from  its  use  by  and 
for  a  private  person  or  corporation  some  indirect  advantage, 
as  by  the  promotion  of  the  general  prosperity  of  the  commu- 
nity; these  together  constituting  a  second  class.  To  the  first 
of  these  classes  belong  cases  where  the  land  is  authorized  to 
be  condemned  for  public  buildings  or  a  public  park,  and 
where  it  is  authorized  to  be  condemned  for  a  canal  company 
or  a  turnpike  company, 
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Where  the  land  is  condemned  for  public  buildings  or  a 
public  park  or  the  like,  and  public  officers  have  complete 
control  of  the  property,  the  act  of  the  Legislature  authoriz- 
ing the  condemnation  is  clearly  constitutional,  tor  the  use  for 
which  the  property  is  condemned  is  ol)viously  a  public  use. 
It  is  true,  that  in  the  case  ot  the  West  River  Bridge  v.  Dix^  6 
How.  Judge  Woodbury  seemed  to  doubt,  whether  property, 
which  was  not  absolutely  necessary,  but  only  convenient  for 
public  use  could  be  condemned,  and  indicated  if  property 
could  be  purchased  it  should  not  be  condemned  for  such 
purposes  as  hospitals,  court  houses  and  jails;  but  the  practice 
of  the  States  and  the  federal  government  since  that  time  in 
condemning  lands  for  such  purposes  lias  been  so  frequent 
and  so  often  approved  by  the  courts,  that  the  legislative  con- 
trol over  the  necessity  as  well  as  the  particular  location  of 
such  buildings  may  be  now  regarded  as  universally  conce- 
ded. 

.  To  the  same  general  class  belong  cases  where  the  general 
public  have  the  immediate  use  of  the  property  condemned 
without  charge,  as  in  cjises  of  public  highways  where  the 
property  condemned  is  under  the  control  of  public  officers, 
though  the  gratuitous  use  of  the  property  is  enjoyed  by  the 
public  at  large,  or  what  differs  from  it  in  some  important  re- 
spects, but  still  belongs  to  the  same  general  class,  where  the 
property  condemned  is  in  the  hands  and  direct  control  of  in- 
dividuals or  of  a  corporation,  who  hold  the  title  to  the  prop- 
erty and  enjoy  it  to  a  large  extent  as  their  private  property, 
but  who  hold  it  nevertheless  in  a  species  of  trust  for  the  use 
of  the  general  public,  who  are  entitled  on  terms  fixed  by  the 
law,  and  not  by  such  private  jjerson  or  corporation  to  the 
free  use  ot  the  property  so  condenmed.  Of  this  character 
are  canals,  bridges  and  turnpikes.  No  one  has  ever  ques- 
tioned the  right  of  the  Legislature  by  law  to  authorize  the 
condemnation  of  private  property  for  such  uses.  The  uses 
for  which  property  is  condemned  when  condemned  for  a 
canal,  a  bridge  or  a  turnpike  is  as  obviously  a  public  use  as 
if  it  were  condemned  for  a  court  house  or  other  public  build- 
ing, or  for  a  public  highway.  The  fact,  that  the  title  to  the 
property  condemned  belongs  to  a  corporation  as  private 
property,  in  na  manner  prevents  the  use  of  it  being  directly 
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for  a  public  use,  when  the  entire  public  has  an  equal  right  to 
use  the  property  upon  the  payment  of  certain  tolls  fixed  not 
by  the  corporation,  the  owner  of  the  canal  or  of  the  turn- 
pike, but  by  the  general  public  through  the  Legislature. 

That  in  all  such  cases  the  Legislature  has  a  right  to  author- 
ize the  condemnation  of  land,  none  dispute.  See  Chesapeake 
Ocmal  Go.  v.  Kef/,  8  Cranch  C.  Ct.  R.  599 ;  Mount  Washing- 
ton Road,  35  N.  H.  134 ;  Arnold  v.  Covington  Bridge,  1  Duv. 
872;  Palmer  v.  The  State,  Wright  (Ohio)  364.  The  only 
difficulty  in  such  cases  is  to  determine,  whether  a  road  which 
has  been  established  under  a  particular  act  of  the  Legislature 
is  really  a  public  highway  or  only  a  private  road. 

All  agree,  that  if  the  road  has  been  established  by  public 
authority,  and  the  damages  for  the  condemnation  of  the  land 
has  been  paid  by  the  general  public,  and  the  road  is  under 
the  control  and  management  of  public  officers,  whose  duty  it 
is  to  keep  it  in  repair,  then  it  is  a  public  highway,  and  the 
Legislature  may  constitutionally  authorize  the  condemnation 
of  land  for  the  route  of  such  a  road,  though  it  may  have  been 
opened  under  such  act  by  a  county  court  on  the  application 
of  a  single  person  to  whose  house  the  road  led.  from  some 
public  road;  and  though  it  may  not  have  been  expected 
when  the  road  was  established,  that  it  would  be  used  to  any 
considerable  extent  by  any  person,  except  the  party  for  whose 
special  accommodation  it  was  opened.  This  was  the  char- 
acter of  the  case  oi  Lewis  v.  Washington,  5  Gratt.  265.  The 
court  say :  "The  authority  of  the  county  court  to  establish 
ptd>lic  roads,  is  a  branch  of  their  police  Jurisdiction,  conferred 
for  the  benefit  of  all  the  citizens  of  the  county,  and  to  be 
exercised  at  the  conmion  expense  out  of  the  resources  derived 
from  the  county  levy. 

"The  lise,  convenience  and  advantage  of  the  public,  con- 
templated by  the  law,  are  benefits  arising  out  of  the  aggre- 
gate of  such  improvements,  to  which  the  particular  road  bo 
established  contributes  in  a  greater  or  less  degree.  But  no 
limitation  upon  the  power  of  the  court,  in  regard  to  any  pro- 
posed road,  is  to  be  found  in  the  degree  of  accommodation, 
which  it  may  extend  to  the  public  at  large.  That  is  a  mat- 
ter which  addresses  itself  not  co  the  authority,  but  the  dis- 
cretion of  the  court.     It  can  not  be  predicated  of  any  particu- 
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lar  road,  that  it  will  he  of  direct  utility  to  all  the  citizens  of 
the  county.  It  may  accommodate  in  travel  and  transporta- 
tion hut  a  small  neighborhood,  or  only  a  few  individuals. 
Still  when  established  it  may  be  used  at  pleasure  by  all  the 
citizens  of  the  county  or  country ;  and  the  public .  is  inter- 
ested in  the  accommodation  of  all  the  members  of  the  com- 
munity." 

With  these  views  I  entirely  concur.  The  Legislature  can 
authorize  a  county  court  to  open  a  public  highway  at  the  ex- 
pense of  the  county,  and  place  it  under  the  control  of  public 
officers  whose  duty  it  is  to  keep  it  in  order,  and  the  fact,  that 
the  Legislature  authorized  this  to  be  done  on  the  application 
of  a  single  person  and  it  wa«  done  for  his  special  accommo- 
dation, though  it  might  be  apparent,  that  such  road  would 
be  used  to  but  a  very  small  extent  by  any  other  person  than  such 
applicant,  still  such  act  would  be  constitutional,. and  such  an 
opening  of  a  public  road  by  the  county  court  would  be  in  the 
eyes  of  the  law  an  opening  of  the  road  for  public  use,  and  a 
condemnation  of  land  for  such  a  road  would  be  a  legitimate 
exercise  of  the  power  of  eminent  domain  by  the  State.  That 
which  distinguishes  such  a  road  from  a  private  road  or  private 
way,  we  will  consider  more  at  large  afterwe  havegotten  clearer 
ideas  of  what  constitutes  a  public  use. 

The  second  class  of  cases  to  which  I  have  alluded  is  where 
the  property  is  in  the  direct  use  and  ocupation  of  a  private 
person  or  of  a  private  corporation,  and  the  general  public 
have  only  an  indirect  and  qualified  use  of  the  property  con- 
demned, or  perhaps  no  use  probably  of  any  kind  of  the  prop- 
erty condemned,  but  simply  derives  from  its  use  by  the  owner 
for  his  private  purposes  some  indirect  advantage,  as  by  the 
promotion  of  the  general  prosperity  of  the  community.  To  this 
class  belongs  railroads,  ferries,  and  grist-mills,  as  well  as 
some  other  species  of  property  and  employments,  to  which 
we  will  presently  refer.  It  is  obvious,  that  this  entire  class 
difier  greatly  from  the  first  class,  of  which  we  have  spoken, 
and  that  unless  carefully  guarded  there  is  great  danger,  that 
the  Legislature  urged  on  by  a  popular  sentiment  or  claim 
would  authorize  private  persons  or  private  corporations, 
claiming  to  come  under  this  second  class,  to  condemn  lands 
nominally  for  the  public  use,  but  really  for  their  own  private 
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use  in  violation  of  the  rights  of  private  property,  as  designed 
to  be  protected  by  the  Constitution.  The  courts  have  there- 
fore in  such  cases  thrown  around  the  owners  of  private  prop- 
erty safeguards,  which  we  should  be  careful  not  to  permit  to 
be  broken  down. 

I  think  we  can  show  from  the  decisions,  that  a  person  or 
corporation  claiming  to  belong  to  this  second  class,  and  to 
have  legislative  authority  to  condemn  lands,  must  first  show, 
that  he  or  they  are  possessed  of  each  and  all  of  these  three 
qualifications.  First,  the  general  public  must  have  a  definite 
and  fixed  use  of  the  property  to  be  condemned,  a  use  inde- 
pendent of  the  will  of  the  private  person  or  private  corpora- 
tion in  whom  the  title  of  the  property  when  condemned  will 
be  vested ;  a  public  use  which  cannot  be  defeated  by  such 
private  owner,  but  which  public  use  continues  to  be  guarded 
and  controled  by  the  general  public  through  laws  passed  by 
the  Legislature;  second,  this  public  use  must  be  clearly  a 
needful  one  for  the  public,  one  which  cannot  be  given  up 
without  obvious  general  loss  and  inconvenience;  third,  it 
must  be  impossible,  or  very  difficult  at  least,  to  secure  the 
same  public  uses  and  purposes  in  any  other  way  than  by  au- 
thorizing the  condemnation  of  private  property. 

If  any  one  of  these  essentials  are  wanting,  the  courts  will 
declare  the  act  ot  the  Legislature  authorizing  such  condem- 
nation of  private  property  to  be  unconstitutional^  because  it 
would  amount  to  taking  private  property  for  private  and  not 
for  public  uses.  It  is  obvious,  that  both  railroad  companies 
and  owners  of  ferries  have  all  these  three  qualifications ;  and 
accordingly  no  one  disputes  the  right  of  the  Legislature  to 
authorize  either  railroad  companies  or  owners  of  ferries  to 
condemn  lands  for  their  appropriate  uses. 

First,  the  general  public  has  a  definite  and  fixed  use  of 
both  a  railroad  and  a  ferry,  a  use  entirely  independent  of  the 
will  of  the  railroad  company  or  ferry  owner ;  a  public  use, 
which  cannot  be  defeated  by  the  railroad  company  or  by  the 
owner  of  the  ferry,  but  which  continues  always  to  be 
guarded  and  controlled  by  law.  The  general  public  have  a 
right  to  use  the  railroad  or  ferry  for  the  transportation  of 
persons  or  property,  at  fixed  rates  prescribed  by  the  law,  and 
neither  the  railroad  company  nor  the  owner  of  the  ferry  has 
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a  right  to  decline  to  permit  any  one  of  the  general  public  to 
so  use  the  railroad  or  ferry  for  transpoiiiation ;  nor  can  they 
charge  beyond  what  the  law  permits  them  to  charge  for  such 
use  of  their  property.  They  then  do  not  own  this  property 
as  their  private  property  in  the  sense  in  which  all  others  own 
private  property;  but  this  property  in  their  hands  has 
placed  upon  it  a  trust  for  the  general  public  use,  which  trust 
they  cannot  violate  or  disregard.  Second,  it  is  obvious,  that 
this  public  use  of  both  railroads  and  ferries  is  clearly  a  need- 
ful one  for  the  general  public,  and  one  which  could  not  be 
surrendered  by  the  public  without  obvious  loss  and  general 
inconvenience.  And  lastly  it  is  obviously  impossible  for 
either  railroads  or  ferries  to  be  established  and  run  for  the 
public  use,  unles&the  railroad  company  or  the  owner  of  the 
ferry  is  allowed  to  condemn  lands  for  these  purposes. 

One  man  by  his  obstinacy  or  excessive  avarice  might 
readily  prevent  the  building  of  d  railroad.  For  in  many 
instances  it  would  be  physically  impossible  to  run  around  or 
avoid  passing  through  his  farm,  and  but  for  the  power  of 
condemning  his  land  he  could  prevent  the  public  from  hav- 
ing the  use  of  a  railroad,  which  might  be  almost  indispensa- 
ble to  the  progress  and  development  of  the  country. 

So  too  by  refusing  to  permit  a  landing,  one  obstinate  man 
could  prevent  the  establishment  of  a  ferry  necessary  for  the 
public  use,  as  the  ferry  could  often  be  only  established  by 
there  being  a  landing  on  his  property.  As  these  three  re- 
quisites unite  in  the  case  of  railroads  and  ferries,  all  agree, 
that  lands  may  be  condemned  for  their  use.  See  Bnffalo  £. 
a.  V.  Brainard,  9  IST.  Y.  100;  Beehman  v.  Saratoga  iZ.  i?.,  3 
Paige  45;  Raleigh  R.  R.  v.  Davis^  2  Dev.  &  B.  451 ;  Simn  v. 
Williams,  2  Mich.  427;  Pine  Grove  v.  Talcot,  19  Wal.  666; 
Secombe  v.  Milwaukee  R.  R.,  23  Wal.  108 ;  Weir  v.  St  Paul 
JK.  R.,18  Minn.  155;  Concord  R.  R,  v.  Greely,  17  K  H.  47; 
Broivn  v.  Beaty,  34  Miss.  227 ;  Swann  v.  Williams,  2  Mich. 
427;  Steicart  v.  Polk  County,  30  Iowa  9;  Day  v.  Stetson,  8 
Me.  365.  Upon  the  principles  we  have  laid  down  it  would 
follow,  that  the  Legislature  could  not  authorize  lands  to  be 
condemned  for  the  erection  of  dams,  or  for  the  overflowing 
of  lands  by  dams  erected  tor  saw-mills  or  manufactories  gen- 
erally, because  they  obviously  want  the  first  qualification  we 
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have  laiH  down  as  nece&sai'y  to  confer  this  power  on  the  Leg- 
islature. The  general  public  have  no  definite  and  fixed  use 
of  any  such  mills  and  manufactories;  they  have  no  use  of 
them,  which  is  independent  ot  the  will  of  the  owners  of 
such  mills  and  manufactories,  and  they  can  be  defeated 
in  any  sort  of  use  of  Such  mills  and  manufactories  at 
the  pleasure  of  the  owners  of  them.  For  the  Legislatures 
have  never  required  saw-mills  or  manufactories  generally  to 
do  work  for  any  one,  except  those  for  whom  they  chose  to 
work,  nor  have  they  fixed  their  prices  for  work,  nor  do  they 
require  them  to  continue  their  business  as  manufacturers  any 
longer  than  they  choose  to  do  so. 

It  would  seem  therefore  to  follow,  that  the  public  had  no 
such  use  in  such  mills  or  factories  as  would  justify  the  Legis- 
lature in  authorizing  them  tocondemn  lands,  and  this  has  been 
the  decisions  of  the  courts  in  Maine,  New  York  and  Michi- 
gan. See  Jordan  v.  Woodward^  40  Me.  317 ;  Hay  v.  Cohees, 
3  Barb.  42 ;  Bi/ersoyi  v.  Brown,  35  Mich.  333.  The  same 
doctrines  are  held  in  Vermont  where  they  hold,  that  the  Leg- 
islature can  not  even  authorize  the  condemnation  of 
lands  for  a  grist-mill.  See  Tt/ler  v.  Beachery  44  Vt  648.  And 
that  there  could  be  no  condemnation  of  lands  for  any  sort  of 
mill  except  for  a  water  grist-mill  is  fairlj'  inferable  from 
Sadler  V.  Langham  and  Moore  ^  Wright  v.  Bice,  34  Ala.  325.  In 
Loughbridge  v.  Harris,  42  Qa.  505,  the  court  holds,  that  there 
can  be  no  condemnations  of  lands  for  any  sort  of  factories  or 
mills  including  water  grist-mills. 

But  on  the  contrary  statues  have  been  sustained  as  consti- 
tutional,, which  authorized  the  condemnation  of  lands  for 
water  powers  to  establish  mills  and  factories  in  Massachu- 
setts, New  Jersey,  Connecticut,  Tennessee,  Minesota  and 
Kansas.  See  Boston  Mill  jDamw  Newman,  12  Pick.  467; 
Scudiier  v,  Trenton  Falls  Cb.,  1 N.  J.  Eq.  694 ;  Olmstead  v.  Camp, 
33  Conn.  532;  Harding  v.  Goodktt,  3  Yerg.  41;  Miller  v. 
TVoo^i^,  14  Minn.  366;  Harding  \.  Funk,  8  Kans.  315.  And 
the  Supreme  Court  of  the  United  States  in  Holt/okc  Co. 
V.  Lyman,  15  Wal.  500,  recognize  this  doctrine  to  a  certain 
extent. 

These  decisions  are  based  on  the  idea,  that  public  use  does 
not  mean,  that  the  public  should  have  either  the  immediate 
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use  of  the  property  condemned,  or  the  control  by  law  of 
those  for  whose  use  the  property  is  condemned,  but  that  pub- 
lie  use  means  simply  public  utility  or  usefulness  in  its  most 
general  sense ;  that  is  public  convenience  or  benefit  resulting 
in  any  incidental  manner.  But  this  ground  of  these  deci- 
sions puts  the  exercise  of  the  right  of  eminent  domain  on 
such  a  loose  and  unsatisfactory  basis,  that  it  has  been  dis- 
approved of  in  some  of  the  very  States  in  which  it  had  been 
long  acted  upon.  And  while  they  still  hold  such  acts  of  the 
Legislature  constitutional,  the  courts  admit,  that  they  have 
gone  to  the  very  verge  of  constitutional  power,  and  say,  that 
but  for  the  long  continued  decisions  of  their  courts  they 
would  hold  such  acts  to  be  unconstitutional,  while  others 
given  them  for  reasons  of  this  character  a  reluctant  support. 
See  Ocum  Co.  v.  Sprague  Cb.,35  Conn.  496;  Powers  v.  BearSy 
12  Wis.  213;  Miller  v.  Troosf,  14  Minn.  365.  In  some  States, 
as  in  Michigan,  they  have  reversed  their  previous  decisions. 
'  See  Ryerson  v.  Broicn,  35  Mich.  333. 

The  truth  seems  to  be,  that  in  the  early  history  of  this 
country  when  water  power  was  the  exclusive  means  whereby 
mills  could  be  driven,  the  Legislature  encouraged  the  devel- 
opment of  this  water  power  as  a  matter  of  great  public  utility, 
and  from  an  urgent  necessity  tlien  supposed  to  exist,  dele- 
gated this  power  of  eminent  domain  to  persons  desiring  to 
erect  mills,  and  in  so  doing  frequently  exceeded  their  con- 
stitutional powers.  But  these  acts  were  sustained  by  the 
courts  at  first  without  much  consideration  of  the  subject, 
no  contest  qv^r  the  matter  having  been  raised  for  many 
years;  and  when  the  question  was  afterwards  raised,  the 
constitutionality  ol  these  mill  acts  was  sustained  partly  be- 
cause of  long  acquiescence,  and  partly  because  of  a  supposed 
urgent  public  convenience  and  necessity.  But  in  modem 
times,  when  these  questions  have  been  considered  under 
more  favorable  circumstances,  the  decisions  have  been  gen- 
erally against  the  constitutionality  of  these  mill  acts. 

Perhaps  on  principle  the  w/iter  grist-mills  of  this  State 
and  of  Virginia  ought  to  be  made  exceptions,  as  we  have 
seen  that  the  owners  of  such  mills  by  the  laws  are  required 
to  grind  for  all  alike  and  at  fixed  tolls,  which  brings  them 
clearly  within  the  same  category  as  railroads  and  ferries, 
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the  only  difficulty  intervening  being,  that  at  this  time  it  can 
not  perhaps  be  said,  that  unless  the  owners  of  water  grist- 
mills are  allowed  to  condemn  lands  it  is  impossible  or  even 
very  difficult  for  the  people  of  this  State  to  have  their  grain 
ground.  This  was  no  doubt  formerly  perfectly  true,  and  the 
courts  then  could  not  have  done  otherwise  than  hold,  as  they 
did,  that  the  owners  of  water  grist-mills  might  condenm 
lands.  And  this  has  been  so  hmg  the  estiiblished  custom  of 
the  State,  that  no  doubt  it  would  not  and  ought  not  to  be  now 
departed  from,  unless  the  Legislature  thinks  proper  to  change 
the  statute  laws  on  the  subject.  Owners  of  hotels  would 
have  the  same  grounds  for  claiming,  that  if  authorized  by  the 
Legislature  they  could  condemn  lands.  But  such  legislation 
would  not  be  constitutional,  as  it  is  obvious,  that  it  is  neither 
impossible  nor  very  difficult  to  have  hotels  built,  as  they 
always  have  been,  without  the  exercise  of  the  power  of 
eminent  domain  in  their  behalf 

It  would  seem  therefore  from  these  principles  to  be  clear, 
that  the  Legislature  cannot  authorize  the  condemnation  of 
lands  in  any  case,  no  matter  how  urgent,  for  the  establish- 
ment of  a  private  road.  In  Taylor  v.  Porter^  A  Hill  140; 
Rice  V.  Alley ^  1  Snead  61 ;  Clack  v.  White^  2  Swann  540  and 
Osborne  v.  Hart,  24  Wis.  90,  it  was  decided  that  statutory 
laws  very  similar  to  those  contained  in  chapter  194  ot  the 
Acts  of  1872-73,  so  far  as  the  provisions  in  said  chapter 
relates  to  private  roads,  were  unconstitutional,  because 
they  authorized  lands  to  be  taken  and  condemned  for 
the  purpose  of  making  private  roads  for  the  use  of  an  in- 
dividual, and  that  too  though  he  paid  all  the  costs  of  open- 
ing the  roads  and  maintaining  the  same.  But  it  should  be 
observed,  that  there  were  in  the  statute  laws  of  New  York, 
Tennessee  and  Wisconsin  where  these  decisions  were  ren- 
dered a  provision  not  to  be  found  in  said  act  of  chapter  194 
of  Acts  of  1872-73.  This  provision  was :  "Every  such 
private  road  when  so  laid  out  shall  be  for  the  use  of  the  B\y 
plicant,  his  heirs  and  assigns,  but  not  to  be  converted  into 
any  other  use  or  purpose  than  that  of  a  road.  Xor  shall  the 
occupant  or  owner  of  the  land  be  permitted  to  use  the  same, 
unless  he  shall  have  signified  his  intention  of  so  making  use 
of  the  same  to  the  jury  or  commissioners,  who  ascertained 
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the  damages  eustained  by  laying  out  such  road  before  such 
damages  were  so  ascertained."  This  provision  evidently  had 
some  influence  with  the  courts  in  reaching  the  conclusion 
they  did.  I  do  not  however  think,  that  this  provision  had  a 
controlling  influence  on  these  courts.  And  from  this  reason- 
ing I  infer,  that  they  would  have  reached  the  same  conclu- 
sion though  this  provision  had  not  been  in  their  statute  law. 
But  the  same  conclusion  was  reached  in  Wild  v.  JJeig,  43  Ind. 
455;  Stewart  v.  Hartmai},  46  Ind.  331;  Burkhead  v.  Brotvn, 
25  Iowa  540;  Sadler  v.  Ijanghum,  34  Ala.  311;  Nesbiit  v. 
TYumbo,  39  III.  110;  Crear  v.  Crossky,  40  III.  175;  Dicky  v. 
Tmdson,  27  Mo.  873. 

There  were  no  provisions  in  the  statute  law  of  any  ot  these 
States  resembling  that  in  the  New  York  statute,  but  these 
laws  were  very  similar  to  those  provisions  of  our  law  con- 
tained in  chapter  194  of  the  Acts  of  1872-73  in  reference  to 
private  roads.  The  ground  of  their  decisions  are  thus  ex- 
pressed by  Chief  Justice  Dillon  in  Buckkard  v.  Brovm^  25 
Iowa  545.  After  quoting  the  constitutional  provision,  that 
"private  property  shall  not  be  taken  for  public  use  without 
just  compensation,"  he  proceeds  then:  "The  following  prop- 
ositions applicable  to  this  case  may  be  regarded  as  plain  in 
themselves,  and  as  having  the  sanction  of  authority  : 

*'l.  The  constitutional  limitations  above  quoted  prohibits 
by  implication  the  taking  of  private  property,  for  any  private 
use  whatever,  without  the  consent  of  the  owner.  In  the 
matter  of  Albany  Street^  11  Wend.  151 ;  Embury  v.  Conner^  3 
Const.  511 ;  Taylor  v.  P(yrter,  4  Hill  (N.  Y.)  140;  Beekman  v. 
R,  S.  Co.,  3  Paige  73 ;  Mr.  Sedgwick's  opinion  in  Constitu- 
tional Law  p.  514 ;  Concord  R.  R,  Co,  v.  Greely^  17  N.  H.  47 ; 
Bwm  V.  Charleston,  Harper  (S.  C.)  Con.  R.  189. 

"2.  It  forbids  private  property  from  being  compulsorily 
taken  for  any  but  public  u^e,  and  then  only  upon  just  com- 
pensation being  made,  the  amount  of  which  is  to  be  assessed 
by  a  jury.     Bill  of  Rights  §  18  and  authorities  just  cited. 

"3.  When  the  public  exigencies  demand  the  exercise  of  the 
power  of  taking  private  property  for  the  public  use,  is  solely 
a  question  for  the  Legislature,  upon  whose  determination  the 
courts  cannot  sit  in  judgment.  Spring  v.  Rupell.  7  Greenl. 
292;  Concord  R.  R.  Co.  v.- Greely,  17  X.  H.  47;    Varick  v. 

71 


Digiti 


zed  by  Google  I 


562  Varner  r.  Martin.  [Sup.  Ct. 

Smith,  5  Paige  160;  HarhceU  \\  Armstronfj^l^l&divh.  166; 
Bloodgood  v.  Railroad  Co.,  18  Wend.  14 ;  Beekman  v.  RaUroad 
Co,,  3  Paige  72;  Sedgw.  on  Const.  Law  pp.  511-514. 

"4.  That  what  is  such  a  public  use  as  will  justify  the  exer- 
cise of  the  power  of  eminent  domain,  is  a  question  for  the 
courts.  2  Kent  Com.  340 ;  (Joncord  Railroad  Co,  v.  Greely,  17 
N.  H.  47 ;  Hansen  v.  Vmwn,  26  Iowa.  But  if  a  public  usei 
be  declared  by  the  Legislature  the  courts  will  hold  the  use 
public,  unless  it  manifestly  appears  by  the  provisions  of  th^ 
act,  that  they  can  have  no  tendency  to  advance  and  promote 
such  public  nse.  Per  Shaw  C.  J.  in  Hazen  v.  Essex  County, 
12  Cush.  477.  That  private  property  ma\  be  constitution- 
ally taken  for  public  highways  can  not  be  doubted  and  is  not 
denied.  *  *  *  The  State  may  properly  provide  for  the 
establishment  of  a  public  road  or  highway  to  enable  every 
citizen  to  discharge  his  duties.  The  State  is  not  bound  to 
allow  its  citizens  to  be  walled  in,  insulated,  imprisoned ;  but 
may  provide  them  a  way  of  deliverance.  The  State  may 
provide  a  public  highway  to  a  man's  house,  or  a  public  high- 
way to  coal  or  other  mines. 

"If  the  road  now  in  question  had  been  established  as  a 
public  road  under  the  general  road  law,  as  we  confess  we  do 
not  see  why  it  might  not  have  been,  there  would  be  in  our 
minds  no  doubt  of  its  validity,  although  it  does  not  exceed  a 
half  a  mile  in  length,  and  traverses  the  lands  of  but  a  single 
owner.  For  the  right  to  take  land  tor  a  public  road,  that  is 
a  road  demanded  by  public  convenience,  as  an  outlet  to  a 
neighborhood,  or  it  may  be  as  I  think  tor  a  single  farmer, 
without  other  means  of  communication,  cannot  depend  upon 
the  length  of  the  road,  or  the  number  of  persons  through 
whose  property  it  may  pass. 

"With  respect  to  the  act  of  1866,  and  we  could  say  with  re- 
spect to  the  provisions  of  our  chapter  194  of  Acts  of  1872-73 
in  reference  to  private  roads,  which  are  essentially  tlie  same 
as  this  Iowa  act  of  1866,  wx*  are  of  opinion,  that  the  roads 
thereunder  established  are  essentially  private,  that  is  on  the 
private  property  of  the  applicant  therefor  because : 

^' First,  The  statute  denominates  them  private  roads.  If  these 
roads  are  not  private  and  different  from  ordinary  and  piddu* 
roads,  there  was  no  necessity  for  these  provisions. 
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Second.  Such  road  may  be  established  upon  the  petition  of 
the  applicant  alone ;  and  he  must  pay  the  costs  and  damages 
occasioned  thereby,  and  perform  such  other  conditions  as  to 
fences,  &c.,  as  the  board  may  require. 

' "  Tlw'd,  The  public  are  not  bound  to  work  or  keep  such 
roads  in  repair,  and  this  is  a  very  satisfactory'  test  as  to 
whether  a  road  is  public  or  private. 

^''^ Fourth,  We  see  no  reason  when  such  a  road  is  established, 
*why  the  person  at  whose  instance  it  wjis  done,  might  not 
lock  the  gates  opening  into  it  or  fence  it  up,  or  otherwise 
debar  the  public  of  any  right  thereto. 

"Could  not  the  plaintiffs  in  this  case  having  procured  the 
road  in  question  abandon  it  at  their  pleasure?  Could  they 
not  relinquish  it  to  the  defendants  without  consulting  the 
board  of  supervisors  ?  If  this  is  so  does  it  not  incontestably 
establish  the  fact,  that  it  is  essentially  private  ?  For  it  must 
be  private  if  it  is  of  such  a  nature,  that  the  plaintiffs  can  at 
their  pleasure  use  or  forbid  its  use,  abandon  or  refuse  to 
abandon  it,  relinquish  or  refuse  to  relinquish  it  ?  If  the  act  of 
1866  is  valid  might  not  the  plaintiffs,  having  procured  the 
road,  use  it  for  laying  down  a  tram  or  horse  railway,  and 
forbid  everybody  from  using  the  road,  and  even  exclude  all 
persons  therefrom  ?  Who  could  prevent  it  ?  These  consid- 
erations make  the  great  difference  between  such  a  road  and 
a  public-  highway,  and  demonstrate  the  essentially  private 
character  of  the  road.'' 

The  judge  then  proceeds  to  show,  that  these  views  are  sus- 
tained by  the  weight  of  authority,  and  in  reversing  the 
cases  well  says  that :  "  Harvey  v.  Thomas^  (10  Watts  68)  fol- 
lowed in  the  case  of  the  Pocopsen  Road  (16  Pa.  St.  15),  are 
of  doubtful  soundnesss  outside  of  Pennsylvania."  He  con- 
cludes, that  "  wherever  by  any  well  considered  decision  pri- 
vate roads  have  been  sustained,  it  was  because  they  were  re- 
garded as  public  in  their  character ;  and  if  so  properly  regarded 
laws  authorizing  their  establishment  would  doubtless  be  valid 
*  *  We  have  the  less  hesitation  in  declaring  the  a<Jt  of 
1861  unconstitutional,  inasmuch  as  every  useful  purpose  it 
was  intended  to  accomplish  may  be  attained  under  the  gen- 
eral statutes  of  the  State  authorizing  the  establishment  of 
public  roads." 


Digiti 


zed  by  Google 


o64  Varner  v.  MartiK.  [Sup.  Ct. 

I  have  quoted  this  opinion  of  Judge  Dillon  at  some  length, 
because  it  expresses  accurately  my  views  of  the  provisions  of 
chapter  194  of  Acts  of  1872-73,  so  far  as  they  refer  to  private 
roads.  They  are  indeed  very  similar  to  this  act  of  Iowa  of 
1866.  Judge  Beck  dissented  from  this  opinion  on  the  ground, 
that  though  this  road  was  called  in  the  act  a  private  road  yet 
it  was  when  opened  essentially  a  public  road,  which  the  pub- 
lic possessed  the  same  right  to  use  as  a  road  established  in^ 
any  other  manner  authorized  by  law.  In  my  judgment  the 
views  of  Chief  Justice  Dillon  are  well  sustained  by  the  weight 
of  authorities,  many  of  which  we  have  before  cited. 

The  best  considered  cases  in  opposition  to  these  views 
were  decided  in  part  on  a  diversity  in  the  statute  laws,  but 
])rincipally  because  of  a  fundamental  difference  in  opinion  as 
to  what  is  properly  meant  by  ''public  use,"  lor  which  alone 
lands  can  be  condemned.  In  some  of  the  States  these  words 
are  considered  simply  as  "public  advantage  or  general  wel- 
fare." And  in  those  States  lands  may  be  condemned  to  es- 
tablish dams  for  the  erection  of  mills  of  any  character,  though 
such  mills  when  erected  are  purely  private  property,  and  are 
in  no  manner  controlled  by  the  public;  and  thus  owners 
work  for  whom  they  please  and  at  what  prices  they  please, 
or  if  they  choose  decline  to  do  any  work  of  any  sort.  Such 
is  the  law  in  Massachusetts  as  interpreted  by  their  courts, 
and  with  such  views  it  is  natural  that  they  should  hold  that 
private  roads  may  be  established  under  a  law  authorizing 
private  property  to  be  condenmed  for  their  route.  See  Sher- 
man  v.  CoiinUf  Cojmnissioner,  112  Mass.  202.  Like  views  are 
expressed  in  Pi^octor  v.  Amlover^  42  K  H.  848 ;  Coster  v.  Hdf- 
water  O).,  18  X.  J.  Eq.  54;  Shmnan  v.  Burch,  32  Cal.  241; 
and  in  some  other  cases.  But  we  need  not  review  them, 
they  all  proceed  on  the  basis,  that  such  private  road  are  essen- 
tially for  the  public  use,  and  their  idea  of  what  constitutes 
public  use  is  essentially  different  from  oure. 

The  views  which  I  have  expressed  are  in  accord  with  the 
views  on  this  subject,  which  have  been  expressed  by  tlie 
Court  of  Appeals  of  both  Virginia  and  West  Virginia. 
Thus  in  Lewis  v.  Washington^  5  Graft.  265,  it  was  decided, 
that  under  the  statute  law  of  Virginia,  which  is  the  same  as 
ours,  there  was  no  limitation  to  the  power  of  a  county  court 


Digiti 


zed  by  Google 


April,  1883.]  Varner  v.  Martin.  666 

to  establish  a  public  road  was  to  be  found  in  the  degree  of 
accommodation,  which  it  may  afford  the  public  at  large.  That 
is  a  matter,  which  addresses  itself  not  to  the  authority  but 
to  the  discretion  of  the  court ;  and  that  it  the  road  so  estab- 
lished led  into  a  public  road  its  other  terminus  might  be  a 
private  farm  or  dw^elling-house.  No  individual  has  the  right 
to  demand  the  opening  of  such  a  public  road  for  his  accom- 
modation. The  court  say  :  "It  redounds  in  some  degree,  to 
the  interest  of  the  public,  that  all  the  citizens  who  compose  it 
should  be  so  accommodated ;  and  there  is  no  principle,  upon 
which  the  wants  and  necessities  of  one  individual  must  be 
imperatively  rejected,  which  would  not  be  applicable  to  two  or 
three  or  a  dozen,  or  any  given  number  short  of  the  whole  or 
the  greater  part  of  the  community."  And  again :  *'It  ap- 
pears," says  the  court,  "that  the  road  is  requisite  to  enable  the 
applicant  to  travel  to  the  court  house  of  his  count}',  and 
other  public  places  contemplated  by  law." 

The  road  in  that  case  was  a  public  road  to  all  intents  and 
purposes,  and  was  established  under  the  same  law  and  in  the 
same  manner  with  all  other  public  roads.  That  it  is  proper 
to  open  such  a  road  to  the  residence  of  a  citizen  seems  to  me 
clear,  as  the  public  have  a  direct  interest  in  enabling  all  the 
members  of  the  community  to  perform  their  public  duties, 
which  they  might  not  be  able  to  perform  if  they  could  not 
reach  the  court  house  without  trespassing  on  their  neighbor, 
or  if  the  sheriff  or  other  oflScer  could  not  go  their  houses 
without  committing  such  trespass. 

In  the  Salt  Company  v.  Brown,  7  W.  Va.  191  this  Court 
decided  as  stated  in  the  syllabus,  "  that  an  incorporated  com- 
pany being  the  owner  of  coal  lands  desfres  to  obtain  a  sub- 
terranean passage  through  or  under  the  lands  of  another  per- 
son for  the  purpose  of  mining  and  removing  its  own  coal, 
and  applies  to  the  court  for  the  benefit  of  sections  44  and  45 
of  chapter  43  of  the  Code.  The  report  of  the  commissioners 
and  the  evidence  in  the  case  show,  that  the  company  is  the 
owner  of  some  thirty  acres  of  coal  land,  from  which  coal 
could  not  be  mined  and  transported  without  going  through 
the  land  of  the  defendants ;  that  the  company  use  said  coal 
for  the  purpose  of  manufacturing  salt  at  their  furnaces,  and 
to  sell  to  the  public  living  in  and  about  Hartford  city;  that 
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the  people  living  in  and  about  said  town  could  obtain  coal 
also  from  other  sources,  and  that  the  public  would  not  use  the 
stibtejrajiean  way,  set  out  and  described  in  the  eowmismner's  re- 
port, through  the  land  of  the  company,  hut  the  company  only: 
Held,  Thdt  the  report  and  evidence  do  not  show,  that  the 
purpose  for  which  the  property  is  taken  is  such  public  utilitj* 
as  that  the  said  report  should  be  confirmed  by  the  court 
under  section  45  of  said  chapter  43  of  the  Code." 

Judge  PauU  says  in  this  case  p.  199  referring  to  the  ex- 
amples given  by.  Judge  Cooley  in  his  work  on  Con.  Limit.  532 : 
'*  In  looking  at  the  clavss  of  objects  above  enumerated  we 
find,  that  they  are  all  of  an  undoubted  needful  character;  in 
other  words  there  is  connected  with  them  all  a  clear  public 
use ;  this  element  is  indispensable ;  again  we  find  in  regard 
to  them  all,  the  government  still  maintains  its  power,  and  can  so 
regulate  and  control  the  action  of  the  agencies,  by  which  thty  are 
managed  as  to  secure  the  rights  and  interest  of  the  public  therein: 
and  if  to  these  we  add  the  impossibility  or  extreme  difficulty 
at  least  of  effectuating  the  same  purpose  in  any  other  way, 
we  may  perhaps  find  in  the  combination  of  these  three  ele- 
ments a  safe  rule  for  our  guidance  in  any  particular  case, 
whether  there  has  been  a  constitutional  exercise  of  the  right 
of  eminent  domain."  It  will  be  observed,  that  these  are 
just  the  views,  which  I  have  expressed  and  enlarged  upon  in 
this  opinion. 

It  is  obvious  under  this  rule,  that  the  acts  of  Massachusetts 
and  other  States  known  as  mill-acts,  ^whereby  water-power 
is  condemned  for  private  mills,  which  are  under  no  public 
control  after  they  are  built,  would  necessarily  be  declared 
unconstitutional.  And  it  is  principally  due  to  w^hat  I  con- 
ceive to  be  false  views  of  wiiat  is  meant  by  public  use,  that 
some  of  the  States  have  held  the  condemnation  of  lands  for 
private  roads  to  be  constitutional. 

Chapter  194,  section  44,  of  Acts  1872-73,  which  we  are 
considering  provides  :  "The  court  shall  grant  such  private 
road  if  it  be  made  to  appear,  that  the  same  is  necessary  to 
enable  the  applicant  to  reach  and  enjoy  his  own  property, 
and  that  the  granting  thereof  will  not  entail  irreparable  in- 
jury upon  the  party  through  whose  lands  the  same  will  run." 
Xow  on  the  principle  which  we  have  laid  down  it  seems  to 
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nie  obvious,  that  ''the  reaching  and  enjoying  one's  own  prop- 
erty" cannot  possibly  be  regarded  as  a  public  use.  It  does 
not  necessarily  amount  to  a  public  benefit  when  this  word  is 
used  in  its  most  general  and  loose  sense.  It  is  obvious  that 
the  purpose  of  this  road  as  thus  declared  in  the  act  is  a  mere 
private  use  m  which  the  public  has  no  rights  of  any  sort. 
And  for  such  a  purpose  the  condemnation  of  land  cannot  be 
authorized  by  the  Legislature,  without  a  disregard  of  our 
Constitution.  If  the  purpose  had  been  to  give  access  to  one's 
residence,  then  it  might  be  argued  perhaps  that  as  the  person 
was  a  citizen  owing  public  duties,  which  he  could  not  per- 
form unless  he  had  a  road  from  his  residence,  the  public  had 
an  interest  in  his  being  given  the  means  of  •performing  these 
public  duties;  and  that  his  use  of  such  a  road  in  the  perform- 
ance of  such  duties  ought  not  to  be  regarded  as  a  private  use 
of  the  road,  but  as  a  use  of  it  by  such  citizen  as  Qiie  of  the 
public,  and  in  the  performance  of  a  public  duty.  Even  then 
however  it  would  seem  but  right  if  not  absolutely  necessary 
to  make  such  a  road  a  public  road,  and  that  it  should  be 
under  the  control  and  management  of  a  public  officer,  and 
should  be  kept  in  order  by  the  public;  and  if  it  was  closed 
like  the  closing  ot  any  other  public  highway  it  should  subject 
the  offender  to  punishment.  It  is  difficult  to  conceive  how 
any  road  can  be  regarded  as  a  public  highway,  which  is  not 
subject  fif  the  supervision  and  control  by  the  public. 

But  this  road  under  this  act  is  not  subject  to  this  supervi- 
sion and  control  and  was  opened  to  give  access  not  to  the 
residence  of  the  applicant,  but  simply  to  his  lands,  not  that 
he  might  have  the  means  of  performing  his  public  duties, 
hut  for  the  far  different  purpose  of  enabling  him  individually 
to  enjoy  his  property;  in  other  words  to  enhance  the  value 
of  his  private  property.     This  is  surely  no  public  use. 

Our  conclusion  therefore  is,  that  the  44th  section  of  chap- 
ter 194  of  the  Acts  of  1872-73  is  unconstitutional,  null  and 
void ;  and  that  therefore  the  judgment  of  the  circuit  court  of 
Harrison  county  rendered  on  June  6,  1881,  whereby  the 
supersedeas  granted  to  A.  J.  Varner  from  the  order  ot  the 
county  court  of  Harrison,  made  August  19,  1880,  was  dis- 
missed, and  A.  J.  Varner  ordered  to  pay  to  Lehi  Martin  his 
costs  by  him  expended,  must  be  reversed,  set  aside    and 
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annulled,  and  the  plaintift  in  error,  A.  J.  Varner,  must  recover 
of  the  defendant  in  error,  Lehi  Martin,  his  costs  in  this  Court 
expended.  And  this  Court  proceeding  to  render  such  judg- 
ment as  the  circuit  court  of  Harrison,  should  have  rendered 
doth  moreover,  set  aside  and  annul  the  orders  of  the  county 
court  of  Harrison,  whereby  the  private  road  named  in  the 
report  of  the  viewers  in  this  case  was  established  on  certain 
conditions,  and  doth  adjudge,  that  the  said  Lehi  Martin  do 
pay  to  A.  J.  Varner  his  costs  expended  in  the  circuit 
court  of  Harrison;  and  proceeding  to  render  such  judgment 
as  the  county  court  of  Harrison  should  have  rendered  it  is 
ordered,  that  the  petition  and  application  of  Lehi  Martin  for 
said  private  road  be  dismissed,  and  that  he  pay  to  A.  J. 
Varner  his  costs  expended  in  the  county  court  of  Harrison. 

Judges  Johnson  and  Snyder  Concurred. 

Judgment  Reversed.     Petition  Dismissed. 


WHEELING. 
Watson  v.  Michael  and  Ice. 
Submitted  August  10,  1S82— Decided  April  21,  1883. 
%  S^l  (*WooDS,  Judge,  Absent.) 

1.  A  married  woman  living  with  lier  husband  can  under  our  statute 

convey  her  separate  real  estate  by  Joining  with  her  husband  and 
after  a  privy  examination  of  lier  in  precisely  the  same  manner, 
as  is  required  in  order  to  relinquish  her  interest  in  real  estate 
not  her  separate  property ;  and  she  can  convey  her  separate  real 
estate  in  no  other  manner,    (p.  571.) 

2.  Unless  the  certificate  of  the  privy  examination  of  the  wife  shows, 

that  all  the  requirements  of  the  statute  have  been  substantiaUy 
complied  with,  the  deed  is  void  as  to  her.    (p.  572.) 

8.  The  words  *'and  the  deed  being  read  to  her''  are  not  substantially 
the  same  as  the  words  **being  fully  explained  to  her."    (p.  574.) 

4.  Unless  the  certificate  of  acknowledgment  sliows,  that  "the  deed 
was  fully  explained  to  her,"  it  is  fatally  dective,    (p.  574.) 

<>CauBe  8ul>mitted  ^f9tot^  Jud^e  >V.  tpgik  his  iiei^(  gn  the  ^ncb, 
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5.  The  certificate  of  the  privy  examination  must  show,  that  during 

such  examination  the  writing  ''was  fully  explained  to  her;'' 
and  if  such  certificate  shows,  that  such  explanation  was  before 
the  privy  examination,  it  is  fatally  defective,    (p.  574.) 

6.  When  the  husband  unites  in  the  deed,  though  it  may  be  void  as  to 

the  wife  for  a  fatal  defect  in  the  certificate,  yet  the  grantee  may 
elect  to  take  the  husband's  interest  in  the  land  in  full  satisfac- 
tion of  the  contract,  unless  it  can  be  shown  that  for  some  cause 
the  deed  is  also  void  as  to  the  husband,    (p.  575.) 

Appeal  from  and  mpersedeas  to  a  judgment  of  the  circuit 
court  of  the  county  of  Marion,  rendered  on  the  29th  day  of 
July,  1881,  in  a  cause  in  said  court  then  pending,  wherein 
Phebe  J.  Watson  wius  plaintiff  and  Rawley  E.  Ice  and  Calvin 
Michael  were  defendants,  allowed  upon  the  petition  of  said 
Watson. 

Hon.  A.  B.  Fleming,  judge  of  the  second  judicial  circuit, 
rendered  the  decree  appealed  from. 

The  facts  of  the  caae  are  stated  in  the  opinion  of  the  Court. 

Fontaine  Smith  tor  appellant  cited  the  following  authorities : 

1  W.  Va.  1;  2  Coke  Inet.  514;  1  Tuck.  Com.  267;  1  Munf. 
518;  3  W.  Va.  165;  14  Gratt.  501;  10  W.  Va.  198;  14  W. 
Va.  822. 

W.  W.  Amett  for  appellee  cited  the  following  authorities: 
Code,  ch.  66  §  8;  4  Leigh  498;  12  Leigh  448;  14  Gratt.  601; 

2  Wash.  156;  4  Leigh  224. 

•ToHNSON,  President,  announced  the  opinion  of  the.Court: 
In  January,  1880,  Phebe  J.  Watson  obtained  from  the 
judge  of  the  circuit  court  of  Marion  county  an  injunction 
against  the  defendant,  Rawley  E.  Ice,  restraining  him  from 
the  prosecution  of  an  action  of  unlawful  detainer,  and  from 
the  use  and  occupation  of  the  land  claimed  by  her.  The  bill 
alleges,  that  plaintiff  is  a  married  woman,  the  wile  of  John 
D.  Watson ;  that  she  was  the  owner  of  a  separate  estate  con- 
sisting of  fifty-nine  acres  situated  in  the  said  county  of 
Marion ;  that  her  brother,  Rawley  E.  Ice,  was  desirous  of 
owning  said  land,  and  had  often  importuned  her  to  sell  it  to 
him,  and  that  she  refused ;  that  afterwards  defendant,  Calvin 
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Michael,  by  false  and  fraudulent  representations  induced  her 
to  exchange  said  tract  of  land  for  two  hundred  dollars  in 
money  and  another  tract  of  three  hundred  acres  situated  in 
Texas;  that  the  price  fixed  upon  the  Marion  county  land  was 
one  thousand  dollars,  and  that  on  the  Texas  land  was  eight 
hundred ;  that  she  and  her  husband  joining  in  the  deed  for 
the  said  consideration  conveyed  said  land  to  said  Michael 
on  the  28th  day  of  July,  1879,  and  that  said. deed  is  exhib- 
ited with  the  bill.  The  bill  also  alleges,  that  about  the  same 
time  Calvin  Michael  and  wife  conveyed  said  three  hundred 

acres  of  Texas  land  to  the  plaintiff;  that  on  the day  of 

,  1879,  said  Michael  and  wife,  for  the  consideration  of 

seven  hundred  dollars  as  shown  by  the  deed,  conveyed  said 
fifty-nine  acres  of  land  to  the  defendant,  R.  E.  Ice.  These 
last  two  deeds  are  referred  to  as  exhibits  C.  and  D.,  but  are 
not  filed. 

The  plaintiff  charges  fraud  and  collusion  on  the  part  of 
Michael  and  Ice,  her  brother,  to  procure  the  conveyance  of 
said  land  to  Michael,  and  then  by  him  to  Ice.  She  says, 
that  the  representations  both  as  to  title  and  quality  ot  the 
Texas  land,  made  to  her  by  Michael,  on  which  she  solely 
relied,  were  entirely  false,  and  that  she  ascertained  the  falsity 
of  such  representations  at  great  labor  and  expense;  that 
when  she  so  ascertained  these  facts,  she  refused  to  give  pos- 
session of  the  land,  and  that  Ice  brought  this  suit  of  unlaw- 
ful detainer.  She  insists  in  her  bill,  that  said  deed  is  utterly 
void  as  to  her,  because  of  the  totally  defective  acknowledg- 
ment as  to  her;  the  plain  requirements  of  the  statute  not 
having  been  complied  with.  John  D.  Watson  is  not  made  a 
parly  to  the  suit.  Both  defendants  answered.  Michael 
denies  the  fraud  charged  against  him,  and  avers,  that  the 
deed  was  fully  explained  to  plaintiff,  and  he  is  advised,  that 
there  is  no  defect  in  the  acknowledgment  thereof.  Ice  in  his 
answer  denies  all  the  charges  of  fraud  and  confederation; 
claims  to  be  an  innocent  purchaser  of  said  land  and  insists 
that  he  has  good  title  thereto.  Many  depositions  were  taken 
in  the  cause  to  prove  and  to  rebut  the  proof  of  fraud  charged 
in  the  bill. 

On  the  29th  day  of  July  1881  the  cause  was  heard,  and 
the  court  decided,  that  the  deed  was  sufficient,  and  on  the 
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evidence  dissolved  the  injunction  and  dismissed  the  bill. 
From  this  decree  the  plaintiif  appealed. 

The  first  question  we  will  examine  is:  Was  the  deed 
acknowledged  as  the  statute  requires?  The  certificate  as  to 
the  wife  after  certifying  the  acknowledgment  of  the  husband 
is  iis  follows:  ''I  further  certify,  that  at  the  same  time  and 
place  came  Phebe  J.  Watson,  wife  of  John  D.  Watson,  whose 
name  is  also  signed  to  the  foregoing  deed  and  bearing  date  as 
aforesaid,  and  having  the  same  read  to  her,  and  being  exam- 
ined by  me  privily  and  apart  from  her  said  husband,  she  the 
said  Phebe  J.  Watson,  acknowledged  said  writing  to  be  her 
act  and  deed,  and  declared  that  she  had  willingly  executed 
the  same,  and  does  not  wish  to  retract  it."  The  require- 
ment of  the  statute  is,  that  the  certificate  shall  contain  words 
to  the  following  eftect:  "And  being  examined  by  me  privily 
and  apart  from  her  husband,  and  having  the  said  ivriting  fuUy 

explained  to  her,   she  the  said acknowledged  the  said 

writing  to  be  her  act  and  declared,  that  she  had  willingly 
executed  the  same,  and  does  not  wish  to  retract  it." 

The  first  requirement  is,  that  the  wife  shall  be  examined 
touching  the  execution  of  the  deed  privily  and  apart  from 
her  husband.  While  she  is  undergoing  this  private  exam- 
ination four  things  are  by  the  statute  absolutely  required. 
First,  the  d4^ed  must  be  full)/  explained  to  her  ;  second,  after  it 
has  been  thus  fully  explained  to  her  she  must  then  acknoicledge 
if.  After  this  she  must  make  two  declarations.  First,  that 
she  had  willinglg  executed  the  same,  and  second,  that  she  does 
not  icish  to  retract  it.  All  these  things  must  appear  in  the 
certificate,  and  the  certificate  cannot  afterwards  be  amended 
so  as  to  show,  that  the  requirements  ot  the  statute  have  been 
complied  with ;  neither  can  such  compliance  be  proved  by 
parol  evidence.     Me  Mullen  v.  Ejgan,  supra. 

It  is  insisted  in  argument  here,  that  when  a  married 
woman  conveys  her  separate  estate,  it  is  not  necessary  to  the 
validity  of  the  deed,  that  she  should  be  examined  "privily 
and  apart  from  her  husband."  But  this  Court  has  decided, 
that  a  married  woman  living  with  her  husband  can  under  our 
statute  convey  her  separate  real  estate  by  joining  with  her 
husband  and  after  privy  examination  of  her  in  precisely  the 
same  manner,  as  is  required  to  relinquish  her  interest  in  real 
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estate  not  her  separate  property;  and  she  can  convey  her 
separate  real  estate  in  no  other  manner.  McMtiUen  v.  Eagan, 
supra ;  Leftwich  v.  Neal,  7  W.  Va.  569.  The  deed  then  is 
void  as  to  her,  unlesftthe  statute  has  been  substantially  com- 
plied with.  Harvet/  and  wife  v.  PeekSj  1  Munf.  518 ;  Linn  v. 
Patton,  10  W.  Va.  187;  hftwich  v.  Neal,  7  W.  Va.  569; 
McMidlen  v.  Eagav^  supra.  None  of  the  adjudicated  cases 
require  a  literal  compliance  with  the  statute ;  but  it  is  in- 
sisted in  them,  that  every  requisite  of  the  statute  shall  be 
substantially  complied  with.  The  compliance  with  all  of  the 
requirements  save  one  will  not  justify  the  inference,  that  that 
one  was  complied  with  substantially.  Each  requirement  has 
its  purpose,  which  cannot  be  effected  by  compliance  with 
any  or  all  of  the  other  requirements. 

In  Chrove  v.  Zumhroy  14  Graft.  501,  where  the  certificate 
wholly  omitted  the  words  "  and  she  does  not  wish  to  retract 
it,"  it  was  held  fatally  defective.  For  the  same  reason  the 
certificate  was  held  fatally  defective  and  the  deed  inoperative 
as  to  the  wife,  in  Linn  v.  Patton^  trustee^  10  W.  Va,  187.  In 
Leftwich  v.  Nealj  7  W.  Va.  569,  the  words  omitted  were  ^Hkai 
she  had  willingly  executed  the  same ;"  and  it  was  held  fatally 
defective,  as  the  words  required  were  omitted,  and  the  cer- 
tificate contained  no  words  of  equivalent  import.  The  cer- 
tificate was ;  "  And  Lois  Left  witch,  wife  of  James  Lefb^'ich, 
whose  name  is  signed  to  said  writing  being  examined  by  me 
separate  and  apart  from  her  husband,  and  having  said  writing 
fully  explained  to  her,  declared  the  same  to  be  her  act,  and 
did  not  wish  to  retract  it." 

In  Laughlin  v.  Freani,  14  W.  Va.  822,  the  certificate  was 
held  fatally  defective,  because  it  failed  to  show,  that  the  wife 
teas  examined  privilji/  and  apart  from  her  husband^  and  further 
because  it  omitted  the  words  "  aiul  declared  thai  she  had  wil- 
lingly  executed  the  same,''  No  other  words  were  substituted 
in  the  place  of  those  omitted. 

In  McMuUen  v.  Eagan^  supra^  the  certificate  was  held 
fatally  defective  because  it  failed  to  show,  that  the  wife  while 
being  examined  privily  and  apart  from  her  husband  "acAwowrf- 
edged  the  deed.''  But  during  the  privy  examination  the  deed 
or  writing  must  also  be  fullg  explained  to  her,  "  so  that  she 
may  understand  the  full  effect  of  the  instrument  upon  her 
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rights  before  it  is  rendered  irrevocable  by  her  acknowledg- 
ment in  this  solemn  mode.  Thus  she  ought  to  be  instructed, 
whetherthe  deed  conveys  her  own  estate,  or  only  relinquishes 
her  dower  interest  in  that  of  her  husband.  It  it  conveys  her 
own  estate,  she  should  be  told  for  what  term,  or  what 
interest,  whether  for  years,  for  life,  or  in  fee."  1  Tuck. 
Coinm.  257.  In  TaJ  v.  Baf/lor,  4  Leigh  499  it  was  held  un- 
necessary, as  the  statute  then  was,  that  the  certificate  should 
show,  that  the  "  deed  was  explained  to  the  wife,"  as  the  stat- 
ute did  not  require  it.  In  Hair  stone  v.  Bandolphs^  12  Leigh 
446,  the  certificate  was  held  fatally  defective  because  it  did 
not  show,  that  "  the  deed  was  explained  to  the  wife,  nor  that 
she  was  in  any  way  apprised  of  its  contents  and  purpose." 
Allen,  J.,  in  delivering  the  opinion  of  the  court,  p.  463,  says : 
"  There  is  good  reason  for  requiring  substantial  compliance 
with  all  the  requisites  of  the  statute.  The  statute  of  fines, 
18  Ed.  I,  provided:  "That  if  a  woman  covert  be  examined 
by  four  of  said  justices,  and  if  she  doth  not  assent  thereunto, 
the  fine  shall  not  be  levied." 

Coke  in  his  commentary  on  this  statute,  2  Inst.  514,  says : 
"The  examination  must  be  solely  and  secretly,  and  the  effect 
thereof  is,  whether  she  be  content  of  her  own  free  will  with- 
out any  menace  or  threat  to  levy  a  fine  of  these  parcels  and 
name  them  unto  her,  everything  distinctly  contained  in  the 
writ,  so  as  she  perfectly  understand  what  she  doth."  This 
statute  had  received  therefore  a  construction  in  practice, 
which  required  an  explanation  to  the  wife,  and  her  knowl- 
edgement  of  the  nature  of  the  act  done. 

In  Barthtt  v.  Ilemingj  3  W.  Va.  163,  the  certificate  failed 
to  show,  that  three  of  the  requisites  of  the  statute  were  com- 
plied with ;  it  did  not  show,  that  ^'the  deed  was  fully  explained 
to  her^^  nor  that  she  had  willingly  executed  the  same,  nor 
that  she  does  not  wish  to  retract  it.  It  was  of  course  held 
fatally  defective. 

But  it  is  insisted  here,  that  the  words  "read  to  her"  are 
equivalent  to  "fiilly  explained  to  her."  Suppose  the  wife 
was  a  German  or  a  French  woman,  and  did  not  understand 
English  at  all,  or  but  very  imperfectly,  could  it  be  said,  that 
if  the  deed  was  "read"  to  her,  that  that  was  equivalent  to  its 
having  been  fully  explained  to  her  ?    Reading  an  essay  upon 
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an  abstruse  subject  to  a  man  of  ordinarv'  intelligence  and 
education,  could  not  be  the  equivalent  of  fully  explaining  the 
subject  to  him.  A  man  is  supposed  to  understand  business, 
and  to  be  able  to  take  care  of  his  own  iuterest ;  he  is  sup- 
posed to  understand  what  is  meant  by  the  language  used  in 
deeds,  but  a  married  woman  is  not,  and  therefore  the  law 
requires  before  she  is  bound  by  the  execution  of  a  deed,  that 
she  shall  be  examined  separate  and  apart  from  her  husband, 
free  from  his  influence,  and  then  when  thus  separated, 
she  must  be  fully  informed  as  to  the  legal  eflTect  or  conse- 
quences of  her  act;  the  deed  must  under  these  circumstances 
be  fully  explained  to  her,  not  merely  "read"  to  her,  because 
if  only  "read"  to  her,  she  may  not  understand,  that  by  it  she 
forever  divests  herself  of  all  interest  in  the  property  therein 
described.  She  might  think,  that  she  was  merely  relin- 
quishing her  dower  interest  in  her  husband's  estate,  or  part- 
ing with  an  interest  for  a  term  of  years,  or  with  a  life-estate  in 
her  own  property.  The  person,  who  takes  the  acknowledg- 
ment, must  under  the  statute  inform  her  of  her  rights,  and 
precisely  what  is  the  legal  effect  of  the  deed,  which  she  has 
executed.  A  mere  reading  of  the  deed  to  her  does  not  nec- 
essarily do  this,  and  is  in  no  sense  the  equivalent  of  "fully 
explaining  it  to  her." 

The  certificate  is  fatally  defective,  and  the  deed  as  to  Phebe 
J.  Watson  is  void.  The  certificate  is  fatally  defective  for 
another  reason.  It  is  not  certified,  that  the  deed  was  ever 
"read"  to  her  while  separate  and  apart  from  her  husband. 
The  certificate  reads:  "I  further  certify,  that  at  the  same 
time  and  place  came  Phebe  J.  Watson,  wife  of  John  D.  Wat- 
son, whose  name  is  also  signed  to  the  foregoing  deed  bear- 
ing date  as  aforesaid,  and  having  the.  same  read  to  her^  and 
being  examined  by  me  privily  and  apart,  from  her  husband, 
&c."  Xow  from  this  certificate  it  appears,  that  the  deed 
was  read  to  her  in  the  presence  of  her  husband  before  her 
privy  examination.  It  must  be  "fully  explained  to  her" 
during  her  j)riv3'  examination.  She  must  be  absent  from 
her  husband,  while  every  one  of  the  requisites  of  the  statutes 
is  being  complied  with,  else  there  is  no  such  "privy"  exam- 
ination as  is  required  by  the  statute.  The  deed  may  be 
good  as  to  the  husband,  John  D.  Watson,  but  whether  it  is 
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or  not  it  is  improper  for  lis  to  decide  in  the  absence  of  said 
Wrftson.  We  have  not  looked  into  the  evidence  to  see, 
whether  it  is  fraudulent  either  as  to  him  or  as  to  his  wife.  It 
18  unnecessary  to  do  so  as  to  the  wife,  because  it  is  void  as  to 
her  on  the  ground  already  stated;  and  we  cannot  examine 
the  evidence  as  to  him,  because  he  is  not  before  the  court. 

This  cause  will  have  to  be  remanded,  and  the  defendant, 
Michael,  may  elect,  whether  he  will  rescind  the  deed  as  to  the 
husband,  in  which  case  the  two  hundred  dollars  and  interest 
thereon  will  have  to  be  refunded  to  him,  and  it  will  be  a 
charge  on  the  land  as  against  Mrs.  Watson  until  paid,  or  he 
may  elect  to  take  the  interest  of  John  D.  Watson,  to-wit,  his 
courtesy  in  his  wite's  land,  if  he  shall  ever  be  entitled  thereto, 
in  full  satisfaction  of  the  contract,  giving  up  the  Texas  land 
and  the  two  hundred  dollars  already  paid,  provided  said  John 
D.  Watson  does  not  show  to  the  Court,  that  said  deed  is  also 
void  as  to  him  on  account  of  fraud  or  otherwise.  If  the  said 
defendant  elects  to  take  the  interest  of  said  John  D.  Watson, 
which  can  in  no  event  attach  until  the  death  of  his  wife,  (Rad- 
ford V.  Carwile,  13  W.  Va.  572),  he  must  take  it  without 
abatement  of  any  part  of  the  purchase-money  and  in  full 
satisfaction  of  the  contract.  Clark  v.  Beins,  12  Graft.  98; 
Gadt/  V.  Gaky  5  W.  Va.  505.  When  this  cause  is  again  in 
the  circuit  court  of  Marion  county,  the  defendant.  Ice,  may 
have  in  this  cause,  the  deed  and  contract  from  Michael  to 
him  rescinded,  and  the  parties  to  said  deed  placed  \n  statu  quo, 
or  he  may  pursue  such  other  remedies,  with  reference  to 
said  deed  as  he  may  be  advised  to  take. 

The  decree  of  the  circuit  court  of  Marion  county  is  re- 
versed with  costs  to  the  appellant  against  the  appellee, 
Michael;  and  this  Court  proceeding  to  render  such  decree  as 
the  circuit  court  should  have  rendered,  the  injunction  is  made 
perjietual ;  and  this  cause  is  remanded  with  instructions  that 
John  T).  Watson  be  made  a  party  to  this  suit  and  for 
further  proceedings  to  be  had  therein  according  to  the  prin- 
ciples ot  tliis  opinion,  and  furthei*  according  to  equity. 

Judges  Green  and  Snyder  Concurred. 

Decree  Reversed.     Cause  Remanded. 
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6^6  Cappellar  r.  Ins.  Co.  fSup.  Ct. 

WHEELING. 

Cappbllar  v.  Queen  Insurance  Company. 

Submitted  August  15,  1882— Decided  April  28,  1883. 

(♦Woods,  Judge,  Absent.) 

1.  Where  a  declaration  in  an  action  on  a  policy  of  insurance  is  filed 

in  the  form  prescribed  by  chapter  66  of  Acts  of  1877,  section  1, 
and  the  defendant  under  the  fourth  section  of  this  act  pleads, 
that  he  is  not  liable  to  the  plaintiff  as  is  in  said  declaration 
alleged,  but  the  real  defense  is,  that  the  action  cannot  be  main- 
tained because  of  the  failure  to  jierform  or  comply  with,  or  the 
violation  of  any  clause,  condition  or  warranty  in,  upon  or  an- 
nexed to  the  policy,  or  continued  in  or  upon  any  paper,  which 
is  made  by  reference  a  part  of  the  policy ;  and  by  this  fourth 
section  the  defendant  is  required  to  file  a  statement,  in  writing, 
specifying  by  reference  thereto  or  otherwise,  the  particular 
clause,  condition  or  warranty,  in  respect  to  which  such  failure 
or  violation  is  claimed  to  have  occurred,  with  such  affidavit 
thereto  as  is  required  by  this  section,  and  he  accordingly  offers 
to  file  such  plea  and  statement,  the  court  must  permit  such 
plea  and  statement  with  accompanying  affidavit  to  be  filed,  and 
cannot  refuse  to  permit  such  statement  or  any  part  thereof  to  be 
filed,  either  because  in  the  opinion  of  the  court,  certain  facts  set 
out  in  said  statement  constitute  no  defense  to  the  plaintiff's 
action,  or  because  the  statement  is  so  vague  as  not  to  notify 
the  plaintiff*  in  effect  of  the  nature  of  the  defense  intended  to  be 
set  up  against  him.    (p.  591.) 

2.  If  any  of  the  facte  set  out  in  such  statement  constitute  no  defense 

to  the  action,  the  court  on  the  motion  of  the  plaintiff  on  the 
trial  of  the  case,  should  exclude  from  the  jury  all  evidence 
offered  by  the  defendant  to  prove  such  immaterial  facts,    (p. 

5d4.) 

8.  If  any  of  the  facts  set  out  in  such  statement  are  set  out  so  vaguely, 
as  not  to  notify  the  plaintiff  in  effect  of  the  nature  of  the  de- 
fense intended  to  be  set  up  against  him,  the  court  at  the  trial  of 
the  case  before  the  Jury  should  on  motion  of  the  plaintiff  ex- 
clude all  the  evidence  of  the  defendant  offered  to  prove  facts  so 
insufficiently  stated  in  his  written  statement  and  ftled  with  his 
plea.     (594.) 

4.  If  however  the  defendant  under  the  third  section  of  said  act  is 
required  by  the  court  or  Judge  to  ftle  a  more  particular  state- 

^Case  8ubmitted  before  Judge  W.  took  his  seat  on  the  bench. 
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luent,  in  any  respect,  of  the  nature  of  his  defenses,  or  of  the 
facts  expected  to  be  proven  at  the  trial,  which  must  have  the 
affidavit  prescribed  by  this  section  attached  to  it,  and  such 
statement  and  affidavit  are  filed,  the  court  may  adjudge  this 
statement  filed  under  its  order  insufficient,  if  it  be  two  vague  to 
notify  the  plaintiff  in  eflfectof  the  nature  of  the  defense  intended 
to  be  set  up  against  him ;  but  not  because  the  facts  stated  consti- 
tute in  the  judgment  of  the  court  no  defense.  And  if  the  state- 
ment be  regarded  by  the  court  as  insufficient  because  of  such 
vagueness,  the  court  may  have  its  Judgment,  that  it  is  thus  in- 
sufficient, entered  of  record,  and,  as  Justice  may  require,  grant 
further  time  for  filing  the  same,  or  permit  the  statement  fiknl 
to  be  amended,  or  it  may  at  the  trial  exclude  evidence  oflfered 
by  the  defendant  if  in  default  as  to  any  matter,  which  he  has 
so  failed  to  state  or  has  thus  insufficiently  stated,  whether  it  has 
been  so  entered  of  record,  or  whether  no  entry  of  record  has  been 
made,  as  to  the  sufficiency  or  insufficiency  of  such  statement; 
or  it  can  exclude  evidence  of  any  fact  though  set  out  definitely 
in  such  statement,  if  such  fact  constitutes  in  the  Judgment  of 
the  court  at  the  trial  no  defense.  But  it  cannot  refuse  to  per- 
mit such  statement  to  be  filed  when  it  is  oflTered  by  the  defend- 
ant,   (p.  696.) 

5.  Precisely  the  same  rules  are  applicable  when  statements  are  filed 
under  the  provisions  of  chapter  66  of  Acts  of  1877  by  the  plain- 
tiffs,    (p.  596.) 

0.  If  the  facts  on  either  side  have  been  proven  before  the  Jury,  the 
court  at  the  trial  may  instruct  the  jury,  that  such  facts  consti- 
tute no  defense  for  the  defendant  and  no  ground  of  claim  by  the 
plaintiflT.    (p.  597.) 

7.  Under  chapter  66  of  Acts  of  1877  these  statements,  whether  filed 
by  the  plaintiff  or  by  the  defendant,  are  not  in  the  nature  of 
pleadings,  but  are  in  the  nature  of  notices  to  the  adverse  party 
of  the  nature  of  the  claim  or  defense  intended  to  be  set  up 
against  him.  They  resemble  closely  the  bill  of  particulars, 
which  under  the  provisions  of  the  Code  of  West  Virginia  are 
required  to  be  filed  in  actions  of  assumpsit  with  the  declaration 
or  with  the  pleas  of  payment  or  set-off,  or  the  bill  of  par- 
ticulars, which  under  the  Code  of  West  Virginia  the  court  may 
require  to  he  filed  in  any  sort  of  action,    (p.  698.) 

Writ  of  error  and  supersedeas  to  a  judgment  of  tlie  circuit 
court  of  the  county  of  Kanawha,  rendered  on  the  9th  day  of 
April,  1881,  in  an  action  at  law  in  said  court  then  pending, 
wherein  J.  R.  Capellar  was  plaintiff,  and  the  Queen  Insur- 
ance  Company  was  defendant,  allowed  upon  the  petition  of 
said  company. 

73 
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Hon.  F.  A.  Guthrie,  judge  of  the  seventh  judicial  circuit, 
rendered  the  judgment  complained  of. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case  : 

At  the  October  rules,  1880,  J.  R.  Cappellar  filed  his  dec- 
laration in  as.'<umpsit  against  the  Queen  Insurance  Company 
of  Liverpool  and  London,  together  with  the  policy  therein 
mentioned.     The  declaration  was  as  follows : 

"West  Virginia,  Kanawha  County,  to-wit: 

"In  the  Circuit  Court  Thereof. 

"J.  11.  Cappellar  comi)lains  of  Queen  Insurance  Company 
of  Liverpool  and  London,  England,  a  corporation  created 
under  the  laws  of  Great  Britain,  and  existing  therein  and  in 
the  State  of  Xew  York,  who  has  been  summoned  of  a  plea  of 
trespass  on  the  case  in  assumpsii  to  answer  this,  for  that  the 
defendant,  by  virtue  of  the  policy  of  insurance  herewith  filed, 
being  fire  policy  Xo.  829,916,  issued  March  8,  1881,  owes 
one  thousand  seven  hundred  and  fifty  dollars,  with  legal  in- 
terest thereon  from  the  22d  day  of  April,  1880,  to  the  plain- 
tiff, for  loss  in  respect  to  the  property  insured  by  said  policy 
caused  by  fire  on  or  about  the  22d  day  of  April,  1880,  at 
Charleston,  West  Virginia.  And  the  defendant,  in  consid- 
eration of  the  premises,  respectively,  then  and  there  promised 
to  pay  said  sum  of  money  to  the  plaintiff  on  request.  Yet  it 
has  disregarded  its  promises  and  has  not  paid  said  sum  of 
money,  or  any  part  thereof,  to  the  plaintiflf^'s  damage,  two 
thousand  dollars.     And  thereupon  he  brings  suit. 

"Laidley  &  IIogeman,  P.  Q.'' 

The  policy  of  insurance  filed  with  this  declaration  was  not 
under  the  seal  of  the  defendant,  but  was  signed  by  two  of  the 
directors  and  the  manager  of  said  company,  in  New  York. 

Its  contents  so  far  as  need  be  stated  was  as  follows: 

"when  policies  shall  not  attach. 

"  6.  In  case  of  any  false  representation  by  the  insured  of 
the  condition,  situation  or  occupancy  of  the  property,  or  any 
omission  to  make  known  every  fact  material  to  the  risk,  or 
on  over-valuation,  or  any  misrepresentation  whatever,- either 


Digiti 


zed  by  Google 


April,  1883.]  Cappellar  v.  Ins.  Co.  579 

in  a  written  application  or  otherwise,  or  if,  during  the  con- 
tinuance of  this  policy,  or  any  renewal  thereof,  or  if,  at  the 
time  of  such  renewal  there  shall  have  been  any  change  in 
the  risk  either  within  itself  or  by  or  in  adjacent  buildings,  not 
made  known  to  the  company  by  the  insured,  or  if  the  risk 
shall  be  increased  or  rendered  more  hazardous,  or  by  the 
using,  storing  or  vending  in  or  on  the  premises  hereby  insured 
of  any  goods,  wares  or  merchandise,  or  the  carrying  on  thei*ein 
of  any  trade,  business  or  vocation  denominated  hazardous, 
extra  or  specially  hazardous  in  the  memorandum  annexed  to 
this  policy,  unless  so  written  hereon,  or  l)y  any  changes  in 
the  occupation  of  the  premises,  or  by  the  vacation  thereof  by 
the  occupant,  or  by  any  other  means  whatever  within  the 
control  of  the  insured  by  which  the  hazard  is  increased,  then 
and  from  thenceforth  this  policy  shall  cease  to  attach. 

"POLICIES    BECOME   VOID,    ABSOLUTE    AND    UNCONDITIONAL. 

"7.  This  policy  shall  be  void  and  immediately  cease  to  be 
binding  on  this  company  if  the  property  be  sold  or  trans- 
ferred, or  any  alienation  or  chanjre  take  place  in  title  or  pos- 
session, whether  by  legal  process  or  judicial  decree  or  volun- 
tary transfer  or  conveyance,  or  if  the  interest  of  the  insured 
in  the  property,  whether  as  owner,  trustee,  consignee,  factor, 
agent,  mortgagee,  lessee  or  otherwise,  be  not  truly  stated  in 
this  policy,  or  if  the  insured  has  or  has  had,  at  any  time  dur- 
ing the  life  of  this  policy,  any  other  insurance  or  contract  for 
insurance,  whether  valid  or  not,  on  the  property  covered  by 
this  policy,  or  any  part  thereof,  not  concurrent  with  this 
policy,  or  covering  other  property  in  addition  to  the  subject 
of  this  insurance,  or  when  property  has  been  sold  and  deliv- 
ered, or  otherwise  disposed  of,  so  that  all  interest  or  liability 
on  the  part  of  the  insured  has  ceased  and  terminated. 

"(Note. — The  commencement  of  proceedings  to  foreclose 
a  mortgage,  or  the  levy  of  an  execution,  shall  be  deemed  an 
alienation  of  the  property,  and  the  company  shall  not  be 
holden  for  loss  or  damage  thereafter.) 

"conditions  by  which  policies  become  void. 
"8.  And  this  policy  shall  also  be  void  and  immediately 
cease  to  be  binding  on  the  company  in  the  following  cases 
unless  permission  in  writing  on  this  policy  is  given  by  the 
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company.  If  the  insured,  or  any  other  person  or  parties  in- 
terested, shall  have  existing  during  the  continuance  of  this 
policy  any  other  insurance  or  contract  or  agreement  for  in- 
surance allowed  hy  the  preceding  condition,  whether  valid  or 
not,  against  loss  or  damage  by  fire  on  the  property  herein 
described,  or  any  part  thereof,  or  if  the  insured's  interest  in 
the  property  insured  is  not  absolute,  or  is  less  than  a  perfect 
title,  or  if  tliis  policy,  or  any  part  thereof,  or  any  interest  in 
it,  shall  be  assigned,  either  before  or  after  a  loss,  or  if  the 
premises  hereby  insured,  or  containing  the  property  so  insur- 
ed, shall  be  occupied  or  used  so  as  to  increase  tlie  risk,  or 
become  vacant  or  unoccupied,  or  the  risk  be  increased  by  the 
erection  or  occupation  of  neighboring  buildings,  or  by  any 
means  whatever,  without  the  insured  giving  notice  to  the 
company  and  obtaining  consent  therefor  as  above  provided, 
or  if  it  te  a  manufacturing  establishment,  running  and  oper- 
ating in  whole  or  in  part  over  or  extra'  time,  or  running 
nights,  or  if  it  shall  cease  to  be  operated,  or  w^here  gunpow- 
der, phosphorus,  fire-works  (except  fire-crackers  and  toq»e- 
does  in  packages),  naphtha,  benzole,  benzine,  gasoline,  or  any 
of  the  volatile  products  of  petroleum  or  coal  oil,  camphene, 
burning  fluid,  spirit  gas,  chemical  oils,  nitro-glycerine,  crude, 
coal  or  earth  oils,  or  any  articles  subject  to  legal  restrictions, 
are  deposited,  stored  or  kei>t,  or  where  vapor  of  gasoline, 
naphtha,  benzine  or  benzole  is  generated  on  the  premises  or 
contiguous  thereto,  or  used  for  light  on  the  premises,  even 
though  the  written  portion  insures  a  stock  or  business  in 
which  they  are  used  (see  sec.  13),  or  if  refined  coal  or  earth 
oils  or  kerosene  in  quantities  exceeding  five  gallons  are  de 
posited,  stored  or  kept  on  the  premises." 

At  the  next  term  of  said  circuit  court  the  defendant  offered 
to  file  two  pleas  in  writing,  numbered  one  and  two,  to  the 
filing  of  each  of  which  the  plaintifl  objected,  but  the  court 
overruled  the  objections  and  permitted  said  pleas  to  filed; 
they  were  as  follows : 

Plea  No.  1. 

"In  Kanawha  Circuit  Court. 

"And  tor  a  further  plea  the  defendant  says  that  heretofore, 
to-wit:     On  the  22d  day  of  April,  1880,  the  plaintiff  volun- 
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tarily  and  willfully  set  on  fire  the  house  in  the  policy  de- 
scribed and  mentioned,  filed  with  the  declaration,  and  that 
said  house  was  then  and  thereby  consumed  by  fire.  And 
that  all  the  loss  complained  of  in  the  declaration  was  occa- 
sioned by  the  said  voluntary  and  willful  act  of  the  said  plain- 
tiff.    And  this  the  defendant  is  ready  to  verify. 

"QUARRIBR,  P.  Z)." 
Plea  No.  2. 

"In  Kanawha  Circuit  Court. 

"And  for  a  further  plea  the  defendant  says,  that  hereto- 
fore, to-wit:  On  the  22d  day  of  April,  1880,  the  plaintift 
voluntarily  and  willfiiUy  caused  the  house  in  the  policy  de- 
scribed and  mentioned,  filed  with  the  declaration,  to  be  set 
on  fire  by  some  person  or  persons  to  the  dctendant  unknown, 
and  that  said  house  was  then  and  thereby  consumed  by  fire, 
and  that  all  the  loss  complained  of  in  the  declaration  was 
occasioned  by  the  said  voluntary  and  willful  act  of  the  plain- 
tiff.    And  this  the  defendant  is  ready  to  verify. 

"QUARRIER,  P.  JD." 

And  thereupon  the  plaintift  replied  generally  to  each  of 
these  pleas  and  put  himself  upon  the  country,  and  the  de- 
fendant did  the  like.  The  defendant  at  the  same  time  ten- 
dered a  third  plea  in  writing  marked  No.  3,  to  the  filing  of 
which  the  plaintiff  objected,  as  well  as  to  the  filing  of  the 
statement  of  facts  filed  with  the  plea  No.  3.  The  court 
overruled  the  objections  to  the  filing  of  plea  No.  3,  but  sus- 
tained the  objection  to  so  much  of  said  statement  accom- 
panying plea  No.  3  as  is  marked  I.  and  11.,  and  to  each  sub- 
division thereof;  but  the  court  overruled  so  much  of  said 
statement  as  is  marked  HI.  and  required  the  defendant  to 
amend  so  much  of  said  statement  as  is  marked  I.  and  11.  be- 
fore it  would  allow  such  parts  thereof  to  be  filed.  This  plea 
No.  3  and  accompanying  statement  are  as  follows : 

"In  Kanawha  Circuit  Court. 

"And  now  the  said  defendant,  for  plea  in  this  behalf,  says 
it  is  not  liable  to  the  plaintiff  as  in  the  plaintiffs  declaration 
is  alleged,  and  this  it  is  ready  to  verify. 

"QUARRIER,  P.  D. 

"The  defendant  files  the  following    statement  with   his 
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pleas,  specifying  the  particular  clause,  condition  or  warranty 
in  the  policy  contained  in  respect  to  which  a  failure  or  viola- 
tion is  claimed  to  have  occurred  : 

"I.  There  was  a  violation  of  the  6th  and  7th  condition  of 
the  policy  in  these  several  particulars : 

"a.  The  interest  of  the  insured  in  the  house  insured  was 
falsely  stated  by  the  plaintiff'  in  his  application  for  the  policy 
and  in  the  policy  itself. 

"ft.  The  interest  of  the  insured  in  the  household  and 
kitchen  furniture  was  falsely  stated  by  the  plaintiff*  in  the 
same  manner. 

"(?.  The  interest  of  the  insured  in  the  piano  and  sewing 
•   machine  was  talsely  stated  by  the  plaintiff  in  the  same  man- 
ner. 

"<f.  The  plaintiff,  at  the  time  ot  the  insurance,  was  not  the 
owner  in  fee  of  all  of  the  property  insured,  but  had  a  life 
estate  only. 

"^.  The  plaintiff",  at  the  time  of  the  insurance,  was  not  the 
owner  of  any  of  the  property  insured,  but  had  a  life  estate 
only. 

11.  There  was  also  a  violation  of  the  7th  condition  of  the 
policy  in  this: 

"rt.  That  after  the  policy  was  executed,  there  was  a  levy 
made  ot  an  execution  or  executions  by  an  officer  of  the  law 
upon  a  portion  of  the  insured  property. 

"III.  There  was  also  a  violation,  on  the  part  of  the  plain- 
tiff, of  the  6th  condition  of  the  policy  in  this :  that  the  plain- 
tiff' represented,  at  the  time  the  policy  was  obtained,  that 
there  was  no  encumbrance  upon  the  property,  when  intnitli 
aTid  in  fact  there  were  three  (3)  trust-deeds  executed  by  the 
plaintiff  upon  all  or  some  portion  ot  the  insured  property, 
which  were  duly  recorded — one  dat^d  2d  May,  1879,  to  J.  M. 
Payne,  trustee,  one  dated  14th  February,  1880,  to  Wra.  S. 
Laidley,  trustee,  one  other  dated  4th  October,  1879,  to  J.  M. 
Payne,  trustee. 

'*QUARRIBR,  P.  R 

"Kanawha  County,  to-wit  : 

"Xelson  B.  Coleman,  an  agent  of  the  defendant  in  this 
suit,  this  day  made  oath  before  the  undersigned  authority 
that  the  matters  of  defense  contained  in  the  foregoing  state- 


Digiti 


zed  by  Google 


April,  1883.]  Cappellar  v.  Ins.  Co.  583 

ment  will  be  supported  bj  evidence  at  the  trial  of  said  suit. 
"  Given  under  ray  hand  this  22d  day  of  March,  1881. 

"L.  A.  Martin, 
'Notari/  Public." 


«y 


To  the  decisions  of  the  court  relative  to  this  statement,  the 
defendant  tendered  a  bill  of  exceptions  No.  1  which  was 
signed,  sealed  and  enrolled. 

On  another  day  of  the  same  term  of  the  court  the  defend- 
ant tendered  another  plea  in  writing,  marked  ^o.  4,  together 
with  a  statement  of  facts  accompanying  the  same;  to  the 
filing  of  which  statement  and  each  part  thereof,  the  plaintiff 
objected,  and  the  court  sustained  said  objections  to  so  much 
of  said  statement  as  is  marked  11.,  and  to  each  sub-division 
thereof,  and  refused  to  allow  said  statement  to  be  filed 
until  after  said  part  numbered  II.  was  stricken  therefrom; 
to  this  action  of  the  court  the  defendant  excepted,  and  his 
bill  of  exceptions  thereto,  Xo.  2,  was  signed,  sealed  and  en- 
rolled. This  plea  N'o.  4  and  the  statement  accompanying 
were  as  follows: 

"In  Kanawha  Circuit  Court. 

"And  now  the  said  defendant,  for  plea  in  this  behalf,  says 
that  it  is  not  liable  to  the  plaintiff*  as  in  the  plaintiff''s  decla- 
ration, is  alleged;  and  this  it  is  ready  to  verify. 

"Quarrier,  p.  D. 

"The  defendant  files  the  following  statement  with  his  plea, 
specifying  the  particular  clause,  condition  or  warranty  in  the 
policy  contained  in  respect  to  which  a  failure  or  violation  is 
claimed  to  have  occurred : 

"I.  There  was  violation  of  the  6th  condition  of  the  policy 
in  this: 

"rt.  At  the  time  of  the  application  for  the  policy  filed  with 
the  declaration,  the  plaintiff' represented  to  the  agent  ot  the 
company,  who  issued  the  policy,  that  he  was  the  owner  in 
fee  of  the  house  and  lot  insured,  when  in  truth  and  in  fact  he 
had  only  an  estate  therein  for  his  own  life. 

"6.  At  the  time  of  said  ai)plication,  a  similar  statement  was 
made  by  said  plaintiff*  to  said  agent  in  regard  to  the  liouse- 
hold  and  kitchen  furniture  and  other  furniture  mentioned  in 
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said  policy,  when  in  truth  and  in  fact  said  plaintift'  only  owned 
a  life  estate  therein. 

"c.  At  the  time  of  said  application  a  similar  statement  was 
made  by  said  plaintiff  to  said  agent  in  regard  to  the  piano 
and  sewing  machine  mentioned  in  said  i)olicy,  when  in  truth 
and  in  fact  said  plaintiff  only  owned  a  life  estate  therein. 

"11.  There  was  a  violation  of  the  7th  condition  of  the 
policy  in  this: 

"fl.  The  interest  of  the  insured,  the  plaintiff,  in  the  prop- 
erty insured  was  not  truly  stated  in  the  policy. 

"6.  The  policy  described  the  house  insured  as  'his  (the 
plaintift''s)  two-story  frame,  shingle-roof  dwelling,'  &c.,  4c., 
'occupied  by  assured,'  &c.,  when  in  truth  and  in  fact  the 
plaintiff  had  only  a  life  estate  therein. 

*'c.  The  policy  describes  the  piano  as  'his'  (the  plaintiff's) 
and  the  sewing  machine  as  'his'  (the  plaintiff's),  when  in 
truth  and  in  fact  the  plaintiff  had  only  a  life  estate  therein. 

"III.  There  was  also  a  violation,  on  the  part  of  the  plain- 
tiff, of  the  6th  condition  of  the  policy  in  this :  That  the  plain- 
tiff' represented,  at  the  time  the  policy  was  obtained,  that 
there  was  no  encumbrance  upon  the  property,  when  in  truth 
and  in  fact  there  were  three  (3)  trust  deeds  executed  by  the 
plaintiff'  upon  all  or  some  portion  of  the  insured  property, 
which  were  duly  recorded — one  dated  2d  May,  1879,  to  J.  M. 
Payne,  trustee ;  one  dated  14th  February,  1880,  to  Wm.  S. 
Laidley,  trustee ;  one  other  dated  4th  October,  1879,  to  J.  M. 
Payne,  trustee. 

"QuARRiER,  P.  Dr 
"Kanawha  County,  to-wit : 

"Nelson  B.  Coleman,  an  agent  of  the  defendant  in  this 
suit,  this  day  made  oath  before  the  undersigned  authority 
that  the  matters  of  defense  contained  in  the  foregoing  state- 
ment will  be  supported  by  evidence  at  the  trial  of  said  suit. 
"Given  under  my  hand  this  28th  day  of  March,  1881. 

"James  E.  Middleton, 
''Notarii  Publhf&r  Kanawha  Co.,  W.  Var 

At  the  same  time  the  defendant  tendered  another  plea  in 
writing,  numbered  five,  with  a  statement  of  facts  appended 
thereto ;   and  thereupon  the  plaintift  objected  to  the  state- 
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ment  of  facte  and  each  part  thereof,  and  the  court  sustained 
the  same  as  to  so  much  of  said  statement  as  is  marked  II., 
and  to  each  sub-division  thereof,  and  the  court  overruled  the 
said  objections  as  to  so  much  of  said  statement  as  is  marked 
I.  and  in.,  and  to  each  sub-division  thereof,  and  reftised  to 
allow  said  statement  of  facts  to  be  filed,  unless  said  portion 
thereof  marked  II.  and  each  sub-division  thereof  be  stricken 
trom  said  statement;  and  to  this  action  of  the  court,  in  refer- 
ence to  those  portions  of  said  statement  marked  11.,  the  de- 
fendant excepted  and  filed  his  bill  of  exceptions  No.  3,  which 
was  signed,  sealed  and  enrolled.  This  plea  No.  5  and  ac- 
companying statement  were  in  the  words : 
"In  Kanawha  Circuit  Court. 

"And  now  the  said  defendant,  for  plea  in  this  behalt,  says 
that  it  is  not  liable  to  the  plaintift  as  in  the  plaintifTs  decla- 
ration is  alleged,  and  this  it  is  ready  to  verify. 

'^QUARRIER,  P.  D. 

"The  defendant  files  the  following  statement  with  his  plea, 
specifying  the  particular  clause,  condition  or  warranty  in  the 
policy  contained  in  respect  to  which  a  failure  or  violation  is 
claimed  to  have  occurred : 

''I.  There  was  a  violation  of  the  6th  condition  ot  the  policy 
in  this : 

"a.  At  the  time  of  the  application  for  the  policy  filed  with 
the  declaration,  the  plaintiff*  represented  to  the  agent  of  the 
company,  who  issued  the  policy,  that  he  was  the  owner  in 
fee  of  the  house  and  lot  insured,  when  in  truth  and  in  fact  he 
had  only  an  estate  therein  for  his  ow^n  life. 

"6.  At  the  time  of  said  applicatio'n  a  similar  statement  was 
made  by  said  plaintiff  to  said  agent  in  regard  to  the  house- 
hold and  kitchen  furniture  mentioned  in  said  policy,  when  in 
truth  and  in  fact  said  plaintiff'  only  owned  a  life  estate 
therein. 

"<'.  At  the  time  ot  said  application  a  similar  statement  was 
made  by  said  plaintiff  to  said  agent  in  regard  to  the  piano 
and  sewing  machine  mentioned  in  said  policy,  when  in  truth 
and  in  fact  said  plaintiff  only  owned  a  life  estate  therein. 

"11.  There  was  a  breach  ot  the  8th  condition  of  the  policy 
in  this : 

"a.  At  the  time  the  policy  was  issued  the  insured  interest 
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in  the  property  insured  was  not  absolute,  for  the  reason  that 
his  interest  was  a  life  estate  and  not  an  estate  in  fee. 

"6.  At  the  time  the  policy  was  issued,  the  title  of  the  in- 
sured to  the  property  insured  was  less  than  a  perfect  title ; 
he  had  an  estate  for  life  and  not  an  estate  in  fee. 

**c.  There  was  no  permission  endorsed  on  the  policy  by  the 
company  that  the  policy  should  be  issued  to  the  insured,  not- 
withstanding the  fact  that  he  had  only  a  life  estate  in  the 
property  insured  and  not  an  estate  in  fee. 

"III.  There  was  also  a  violation  on  the  part  of  the  plaintifl 
of  the  6th  condition  of  the  policy  in  this:  that  the  plaintift 
represented,  at  the  time  the  policy  was  obtained,  that  there 
was  no  encumbrance  upon  the  property,  when  in  truth  and 
in  fact  there  were  three  (3)  trust-deeds  executed  by  the  plain- 
tiff upon  all  or  some  portion  of  the  insured  property,  which 
were  duly  recorded — one  dated  2d  May,  1879,  to  J.  M. 
Payne,  trustee,  one  dated  14th  February,  1880,  to  Wm.  S. 
Laidley,  trustee,  and  one  other  dated  4th  October,  1879,  to 
J.  M.  Payne,  trustee.  "Quarrier,  P.  B. 

"Kanawha  County,  to-wit  : 

"Nelson  B.  Coleman,  an  agent  of  the  defendant  in  this 
suit,  this  day  made  oath  before  the  undersigned  authority 
that  the  matters  of  defense  contained  in  the  foregoing  state- 
ment will  be  supported  by  evidence  at  the  trial  of  said  suit 

"Given  under  my  hand  this  29th  day  of  March,  1881. 

"James  E.  Middleton, 
".Vo/r/ry  PMic  for  Kanawfta  O).,  W.  Va. 

"And  thereupon  the  said  defendant  tendered  a  special 
plea  in  writing,  marked'Xo.  6,  with  a  statement  of  facts  an- 
nexed thereto,  and  the  plaintiff  objected  to  the  statement  and 
each  part  thereof,  but  the  court  overruled  the  objections  and 
ordered  said  i>lea  Xo.  6  and  said  statement  to  be  filed,  and  it 
was  accordino:lv  done." 

Plea  Xo.  6  and  the  accompanying  statement  were  as  fol- 
lows : 
"In  Kanawha  Circuit  Court. 

"And  now  the  said  defendant  for  plea  in  this  behalf  says : 

"That  it  is  not  liable  to  the  plaintiff  as  in  the  plaintiffs 
declaration  is  alleged,  and  this  it  is  ready  to  verify. 

"Quarrier,  p.  D. 
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"The  defendant  files  the  following  statement  with  his  plea, 
specifying  the  particular  clause,  condition  or  w^arranty  in  the 
policy  contained,  in  respect  to  which  a  failure  or  violation  is 
claimed  to  have  accrued : 

"I.  There  was  a  violation  of  the  6th  condition  of  the  policy 
in  this : 

"(a.)  At  the  time  of  the  application  for  the  policy  filed 
with  the  declaration,  the  plaintifi:*  represented  to  the  agent  of 
the  company  who  issued  the  policy,  that  he  was  the  owner  in 
fee  of  the  house  and  lot  insured,  when  in  truth  and  in  fact 
he  had  only  an  estate  therein  tor  his  own  life. 

"(6.)  At  the  time  of  said  application  a  similar  statement  was 
made  hy  said  plaintiff  to  said  agent  in  regard  to  the  house- 
hold and  kitchen  furniture,  and  other  furniture  mentioned 
in  said  policy,  when  in  truth  and  in  fact  said  plaintiff  only 
owned  a  life  estate  therein. 

"((*.)  At  the  time  of  said  application  a  similar  statement 
was  made  hy  said  plaintiff  to  said  agent  in  regard  to  the 
piano  and  sewing  machine  mentioned  in  said  policy,  when 
in  truth  and  in  fact  said  plaintift  only  owned  a  life  estate 
therein. 

"III.  There  was  also  a  violation  on  the  part  of  the  plain- 
tift of  the  6th  condition  of  the  policy  in  this,  that  the  plaintiff 
represented  at  the  time  the  policy  was  obtained,  that  there 
was  no  encumbrance  upon  the  property,  when  in  truth  and  in 
tact  there  were  three  (3)  trust-deeds  executed  by  the  plaintift 
upon  all  or  some  portion  of  the  insured  property,  which 
were  duly  recorded;  one  dated  2d'  ^^ay,  1879,  to  J.  M. 
Payne,  trustee;  one  dated  14th  February,  1880,  to  Wm.  S. 
Laidley,  trustee;  one  other  dated  4th  of  October,  1879,  to 
J.  M.  Payne,  trustee. 

"quarrier,  p.  z). 
"Kanawha  County,  to-wit: 

'*XelsonB.  Coleman,  an  agent  of  the  defendant  in  this  suit, 
this  day  made  oath  before  the  undersigned  authority,  that 
the  matter  of  defense  contained  in  the  foregoing  statement, 

I     will  be  supported  by  evidence  at  the  trial  of  said  suit. 

j        "Given  under  my  hand  this  29th  day  March,  1881. 

I  **James  E.  Middleton, 

i  ^'Notary  Public  for  Kanaicha  County,  W.  Fa." 
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At  another  day  during  the  same  term,  on  April  1, 1881, 
the  plaintiff  tendered  a  reply  in  writing,  marked  Xo.  1,  to 
the  defendant's  pleas  with  a  statement  in  writing  attached  to 
such  reply,  and  the  defendant  ohjeeting  thereto,  the  court 
sustained  the  objections  to  the  sub-divisions  of  said  state- 
ment marked  respectively  V.,  VL,  VII.  and  Viii.,  and 
refused  to  permit  said  reply  and  statement  to  be  filed,  unless 
such  sub-divisions  V.,  VI.,  VII.  and  VIH.  were  stricken 
therefrom ;  and  thereupon  the  plaintiff  tendered  a  reply  in 
writing,  marked  Xo.  2,  to  the  defendant's  pleas  with  a  state- 
ment in  writing  attached  to  said  reply,  which  by  leave  of 
the  court  was  filed.  The  plaintiff's  said  replies  and  accom- 
panying statements  were  as  follows : 

Reply  No.  1. 

"In  Circuit  Court  of  Kanawha  County. 

"And  now  comes  the  plaintiff,  and  by  way  of  joinder  oi 
issues  to  the  pleas  filed  by  defendant  to  plaintiff's  declara- 
tion in  the  above  entitled  action,  says  that  he  replies  gener- 
ally to  said  pleas  and  each  of  tliem. 

"LaIDLEY  &  HOGEMAN,  P.  §." 

Statement  No.  1. 

"The  plaintifl  files  the  following  statement  of  matters  upon 
which  he  intends  to  rely  in  waiver  or  estoppel,  or  by  waj  of 
confession  and  avoidance  of  the  matters  stated  in  the  state- 
ments, and  each  of  them,  filed  by  the  defendant  in  this 
action : 

"I.  The  agent  of  tWe  defendant  who  issued  tlie  policy  filed 
with  the  declaration  in  this  action,  knew  at  the  time  of  issu- 
ing said  policy  how  the  plaintiff*  derived  his  interest  in  the 
house  insured  by  said  policy,  and  then  knew  what  such  inter- 
est was. 

"11.  The  agent  of  the  defendant  who  issued  the  policy  filed 
with  the  declaration  in  this  action,  knew  at  the  time  of  issu- 
ing said  policy  how  the  plaintiff  derived  his  interest  in  the 
household  and  kitchen  furniture  and  the  other  furniture 
insured  by  said  policy,  and  then  knew  what  such  interest 
was. 

"III.  The  agent  of  the  defendant  who  issued  the  policy 
filed  with  the  declaration  in  this  action,  knew  at  the  time  of 
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issuing  said  policy  how  the  plaintift  derived  his  interest  in 
the  piano  and  sewins:  machine  insured  hy  said  policy,  and 
then  knew  what  such  interest  was. 

"IV.  The  agent  of  the  defendant  who  issued  the  policy 
filed  with  the  declaration  in  this  action,  knew  at  the  time  of 
issuing  said  policy  that  the  three  deeds  of  trust  mentioned 
in  defendant's  statement  filed  with  plea  Ko.  6,  had  been 
executed  by  plaintifi^,  and  were  encumbrances  on  a  portion 
of  the  property  insured  by  said  policy. 

"V.  The  agent  of  the  detendant  who  issued  the  policy  filed 
with  the  declaration  in  this  action,  knew  at  the  time  of  issu- 
ing said  policy  that  there  were  encumbrances  upon  a  portion 
ot  the  property  insured  by  said  policy. 

"VI.  The  value  of  the  plaintiff's  interest  in  the  property 
included  in  the  deeds  of  trust,  other  than  that  described  in 
the  policy  filed  with  the  declaration  in  this  action,  was  of 
greater  value  than  the  aggregate  of  the  indebtedness  for 
which  such  deeds  of  trust  were  given  as  security,  and  of  all 
other  liens  or  encumbrances  on  such  property,  and  therefore 
knowledge  by  the  defendant,  or  its  agents,  of  the  existence 
of  such  deeds  of  trust  was  not  material  to  the  risk. 

"Vn.  The  agent  of  the  defendant  who  issued  the  policy 
filed  with  the  declaration  in  this  action,  in  issuing  said  policy 
did  not  rely  upon  any  representations  of  plaintiff  in  regard 
to  the  ownership  of  the  property  insured  by  said  policy  or  ot 
any  encumbrances  on  such  property,  but  informed  himself  on 
these  subjects  from  other  sources  and  issued  such  policy  on 
the  faith  of  the  information  derived  from  such  other  sources, 
and  not  in  reliance  on  any  representations  of  plaintiff  such  as 
are  set  forth  in  defendant's  statement. 

"VIII.  The  matter  stated  m  the  statement  in  writing  filed 
with  the  defendant's  pleas  are  untrue. 

"LaIDLEY  &  HOGEMAN,  P.   Q, 

"West  Virginia,  Kanawha  County,  to- wit  : 

"J.  R.  Cappellar,  the  plaintiff  in  the  above  entitled  action, 
being  duly  sworn,  says  that  he  believes  the  matters  of  reply 
stated  in  the  foregoing  statements  will  be  supported  by  evi- 
dence at  the  trial  of  said  action, 

"J.  R.  Cappellak. 
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"Subscribed  and  sworn  to  before  rae  tbis  Ist  day  of  April, 
1881. 

"ThOxM AS  SWINBURN, 

'^  Clerk  Kan.  Or.  CV 
Reply  No.  2. 
"And  now  comes  the  plaintiff,  and  by  way  of  joinder  of 
issue  to  the  pleas  filed  by  defendant  to  plaintifTs  declaration 
in  the  above  entitled  action,  says  that  he  replies  generally  to 
said  pleas  and  each  of  them. 

"LaIDLEY  &  HOOEMAN,  P.  $.*' 

Statement  Xo.  2. 

"The  plaintiff  files  the  following  statement  of  matters 
upon  which  he  intends  to  rely  in  waiver  or  estoppel,  or  by 
way  of  confessicm  and  avoidance  of  the  matters  stated  in  the 
statements,  and  each  of  them,  filed  by  the  defendant  in  tliis 
action:" 

(Then  follows  Xos.  I.,  II.,  III.  and  IV.  as  in  statements.  No. 
I.  signed  Laidley  &  Ilogeman,  P.  Q.) 

"Subscribed  and  sworn  to  before  rae  this  1st  day  of  April, 

1881. 

"Thomas  Swinburn, 
''CUrkKan.  Or,  CV 

A  jury  was  sworn  to  try  the  issue  joined,  and  on  April  6, 
1881,  found  a  verdict  for  the  plaintift' and  assessed  his  dam- 
ages at  one  thousand  eight  hundred  and  twenty-eiglit  dollars 
and  seventy-five  cents.  And  on  April  9,  1881,  the  court 
overruled  a  motion  for  a  new  trial,  and  entered  up  a  judgment 
for  the  plaintift  against  the  defendant  for  one  thousand  eight 
hundred  and  twenty-eight  dollars  and  seventy-five  cents  with 
interest  from  April  7,  1881,  and  costs,  including  ten  dollars 
as  allowed  by  law.  From  this  judgment  this  Court  has 
granted  the  defendant  a  writ  of  error  and  supersedeas. 

William.  A,  Quarrier  for  plaintiff*  in  error : 

1.  The  statement  to  be  filed  wath  the  plea  required  by 
chapter  66,  Acts  1877,  is  in  effect  a  mere  notice,  and  if  it  be 
sufficient  to  notify  the  adverse  party  in  effect  of  tlie  nature  of 
the  defense,  it  ought  not  to  be  rejected.  Sec.  4  ch.  66,  Acts 
1877. 
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2.  If  the  person  insured,  falsely  ^states  the  interest  or  estate 
which  is  insured  in  the  application, it  renders  the  policy  void. 
Or  if  such  interest  bo  falsely  stated  in  the  policy,  the  policy 
is  void.     1  Phill.  on  Ins.  §§  534,  537. 

3.  The  policy  having  provided  that  a  levy  of  an  execution 
upon  any  portion  of  the  proi)erty  insured,  should  avoid  the 
policy,  this  clause  of  the  policy  is  legal,  and  defendant  is 
entitled  to  the  benefit  of  it. 

4.  When  the  policy  describes  the  property  insured  as  "my" 
property,  when  in  fact,  the  insured  only  owns  a  life  estate, 
this  avoids  the  policy.  1  Phill.  Ins.  §  874  a,  p.  474;  Leathers 
V.  Farmers'  Ins.  Co,,  24  X.  H.  259;  4  Waits' Actions  and 
Defences,  p.  22,  and  authorities  there  cited. 

5.  When  the  declaration  alleges  that  the  policy  issued  8th 
March,  1881,  and  the  fire  occurred  22d  April,  1880,  the  pol- 
icy is  void,  and  if  a  verdict  has  been  rendered  on  the  decla- 
ration, it  should  be  set  aside,  and  a  new  trial  awarded. 

lAiidky  ^  Hogeman  for  defendant  in  error  cited  the  follow- 
ing authorities:  4  Wall.  188;  6  Gratt.  673;  17  Wall.  411; 
13  W.  Ya.  202;  23  Ohio  St.  578;  9  Leigh  347;  4  Rand.  192; 
Acts  1877  ch.  66. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

The  question  in  this  case  is:  When  a  declaration  in  an 
action  on  a  policy  of  insurance  is  filed  in  the  form  prescribed 
by  chapter  66,  of  Acts  of  1877,  section  1,  and  a  plea  is  filed 
by  the  defendant  in  the  form  prescribed  by  the  act,  and  issue 
is  joined  thereon  as  prescribed  in  section  five  of  said  act,  and 
the  plaintifl'  or  defendant  or  both  of  them  without  being  re- 
quired so  to  do  by  the  court  under  sections  two  and  three  of 
this  act  files  under  sections  four  and  five  of  this  act  the 
statements  in  writing  referred  to  in  these  sections,  should  the 
court  regard  these  statements,  as  if  they  were  a  portion  of  the 
pleadings  in  the  case,  and  refuse  to  permit  them  or  any  por- 
tion of  them  to  be  filed,  because  when  offered  to  be  filed  the 
court,  is  of  opinion,  that  such  statements,  or  any  particular 
part  thereof,  do  not  allege  facts,  which  in  the  opinion  of  the 
court  constitute,  if  true,  a  defense  to  the  action ;  or  when 
offered  to  be  filed  by  the  plaintiff  do  not  state  facts,  which  in 
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the  opinion  of  the  court  constitute,  if  true,  a  good  rejoinder 
by  the  plaintift  to  the  facts  embraced  in  the  statement  filed 
with  the  defendant's  plea ;  or  under  the  sixth  section  of  said 
Act  of  1877  should  the  court  strike  out  such  statement  filed 
by  either  party,  or  any  part  thereof,  when  such  statement  or 
part  thereof  i^  sufficient  to  notify  the  advo^se  party  in  effect  of  the 
vature  of  the  claim  or  defense  intended  to  be  set  up  against  him  or 
even  when  such  is  not  the  case  ?  In  other  words :  Under  this 
chapter  66  of  the  Acts  of  1877  should  these  statements  be  re- 
garded in  the  nature  of  pleadings,  and  as  being  liable  to  be 
stricken  out  by  the  court,  if  they  be  such,  as  if  formally 
pleaded,  would  have  been  liable  to  demurrer ;  or  under  this 
act  are  these  statements  similar  to  the  bill  of  particulars  or 
account,  which  the  plaintiff'is  required  in  an  action  ot  assump- 
sit to  file  with  his  declaration  by  section  11,  chapter  125  of 
Code  of  West  Virginia ;  or  to  the  account  of  payments  and 
set-ofl  which  the  defendant  is  required  to  file  with  his  plea 
by  section  4  chapter  126  of  the  Code  of  West  Virginia,  it  be- 
ing well  settled,  that  these  bills  of  particulars  or  accounts 
filed  with  the  pleadings  are  not  in  the  nature  of  pleading, 
but  are  to  be  regarded  merely  as  notices  of  what  will  be 
proven  at  the  trial ;  and  if  they  are  too  vague,  the  penaltv* 
imposed  on  the  party  filing  them  is  the  exclusion  of  his  evi- 
dence of  any  matters  not  described  in  such  bill  of  particulars 
or  account  so  plainly  as  to  give  the  adverse  party  notice  of 
its  character,  and  by  the  46th  section  of  chapter  131  of  Code 
of  West  Virginia,  the  court  is  authorized  in  any  action  or 
motion  to  order  either  party  to  file  such  bill  of  particulars, 
which  the  statute  provides  shall  be  subject  to  the  same  rules 
and  be  regarded  in  like  manner  as  the  bill  of  particulars 
filed  in  an  action  of  assumpsit,  or  with  pleas  of  payment  or 
set-off? 

Section  4  of  chapter  66  of  Acts  of  1877,  is  as  follows:  "To 
any  declaration  or  count  in  a  policy  of  insurance,  whether  the 
same  be  in  the  form  prescribed  by  this  act  or  not,  and  whether 
the  action  be  covenant,  debt  or  assumpsit,  the  defendant  may 
plead,  that  he  is  not  liable  to  the  plaintiff,  as  is  in  said  decla- 
ration alleged.  But  if  in  any  action  on  a  policy  of  insurance 
the  defense  be  that  the  action  can  not  be  maintained  because 
of  the  failure  to  perform  or  comply  with,  or  violation  of  any 
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clause,  condition  or  warranty  in  upon  or  annexed  to  the 
policy,  or  contained  in  or  upon  any  paper,  which  is  made  by 
reference  a  part  of  the  policy,  the  defendant  must  file  a  state- 
ment in  writing  specifyinjr  by  reference  thereto  or  otherwise, 
the  particular  ,clause,  condition  or  warranty  in  respect  to 
which  such  failure  or  violation  is  claimed  to  have  occurred; 
and  such  statement  must  be  verified  by  the  oath  of  the  de- 
fendant, his  officer,  agent  or  attorn ey-at-1  aw  to  the  effect, 
that  the  afliant  believes  that  the  matter  of  defense  therein 
stated  will  be  supported  by  evidence  at  the  trial."  And  the 
sixth  section  of  said  act  is  as  follows :  *'If  either  party  to  the 
action  fail  to  file  any  statement  required  of  him  by  this  act, 
or  by  the  other  party  pursuant  to  this  act,  or  if  the  state- 
ment be  adjudged  insuflicient  in  whole  or  in  part,  the  court, 
as  justice  may  require,  may  grant  further  time  for  filing  the 
same,  or  permit  the  statement  filed  to  be  amended,  or  may  at 
the  trial  exclude  the  evidence  ottered  by  the  party  in  default 
as  to  any  matter  he  has  so  tailed  to  state,  or  has  insufficiently 
stated.  But  no  statement,  which  in  the  particulars  required 
by  or  under  this  act  to  be  stated,  or  referred  to  therein  is 
sufficient  to  notify  the  adverse  party  in  effect  of  the  nature 
of  the  claim  or  defense  intended  to  be  set  up  against  him, 
shall  be  adjudged  insuflicient." 

This  Court  has  repeatedly  decided,  what  it  seems  to  me 
was  perfectly  clear  under  the  statute  independently  of  any 
decision,  that  a  bill  of  i)articu]ars  or  account  filed*  with  an 
action  oi  assumjmt  or  with  a  plea  of  payment  or  set-ofF  under 
our  Code,  if  defective,  could  be  taken  advantage  of  by  the  op- 
posite side  not  by  demurrer,  but  only  by  moving  to  exclude  the 
evidence  from  the  jury,  which  might  be  oftered  to  sustain 
such  imperfect  bill  of  jjarticulars  or  account,  and  that  such 
bill  of  particulars  or  account  constituted  no  part,  of  the  plead- 
ings in  the  case.  See  Choen  v.  Guthrie  et  al.,  15  W.  Va.  p. 
113  and  114;  Abell  v.  Penn  Mutual  Life  Im.  Co.,  18  W.  Va. 
412,413;  Smithy.  Toicmend,  mtpra. 

Now  it  does  seem  to  me  quite  obvious,  that  this  chapter 
66  of  the  Acts  of  1877,  p.  89,  was  simply  intended  to  extend 
the  provisions  of  the  Code  of  West  Virginia,  to  which  we 
have  referred  as  requiring  in  certain  cases  a  bill  of  particu- 
lars to  be  filed  with  the  declaration,  plea  or  rejoinder,  as  the 

75 


Digiti 


zed  by  Google 


594  Cappellar  r.  Ins.  Co.  [Sup.  Ct. 

case  might  be,  to  actions  on  policies  of  insurance  brought 
under  this  act,  and  that  it  was  required,  that  the  Btateraent 
to  be  tiled  under  chapter  66  of  Acts  of  1877  in  actions  on 
policies  of  insurance,  when  not  those  ordered  by  the  court 
to  be  tiled,  were  to  stand  in  exactly  the  same  relation  to  the 
case  lus  did  these  bills  of  i)articulars  now  required  to  be  filed 
under  the  Code.  When  such  bills  of  particulars  were  filed 
in  actions  of  as.sumpsit  with  the  declaration,  or  were  filed  by 
the  defendant  with  his  pleas  of  payment  or  set-off,  the  court 
did  not  and  could  not  properly  pass  on  their  sufiScicncy  when 
filed.  But  if  they  turned  out  to  be  so  vague  as  not  to  give 
plainly  to  the  advei*se  party  notice  of  their  character,  he 
was  protected  from  resulting  injury  not  by  striking  them  out 
when  offered  to  be  filed  because  of  their  insufficiency  but  by 
excluding  any  evidence,  that  might  be  offered  to  sustain  arn* 
item  in  his  bill  of  i)articulars  too  vaguely  described  to  give 
the  adverse  party  notice  of  its  character.  This  was  certainly 
ample  protection  agahist  vague  and  insufficient  bills  of  par- 
ticulars. 

When  however,  the  law  itself  did  not  require  the  filiug  of 
sucli  bills  of  particulars,  but  under  section  46  of  chapter  131 
of  (/ode  of  West  Virginia  the  filing  of  such  bill  was  required 
by  the  order  of  the  court  in  every  action,  I  presume  the 
court  might  supervise  the  bill  of  particulars,  which  was  filed 
by  its  order,  and  if  it  deemed  it  insufficient  in  whole  or  in 
part  might  give  further  time  for  filing  the  same,  or  permit 
the  bilT  of  particulars  tiled  to  be  amended,  or  might  at  tlie 
trial  exclude  the  evidence  offered  by  the  party  in  default  a« 
to  any  matter,  which  he  had  failed  to  state  in  his  bill  of  par- 
ticulars, or  as  to  any  matter  which  the  court  had  adjudged 
that  he  had  insufficiently  stated. 

Section  46  of  chapter  131  of  the  Code  of  West  Virginia 
expressly  provides,  that  the  court  may,  when  the  case  is  tried, 
exclude  evidence  of  any  matter  not  described  in  such  bill  of 
particulars  filed  under  the  order  of  the  court,  when  the  matter 
is  not  described  so  plainly  as  to  give  the  adverse  party  notice  of 
its  character.  And  it  seems  but  reasonable,  that  where  the 
bill  of  particulars  is  tiled  by  the  order  of  the  court,  the 
court  should  inspect  it  when  filed,  and  it  called  upon  by  the 
parties  to  determine  the  question,  then  decide  whether  it 
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was  so  plain  as  to  give  the  other  party  notice  of  its  charac- 
ter, and  enter  on  the  record  the  adjudication  whether  such 
bill  of  particulars  was  or  was  not  sufficient,  that  is,  was  or 
was  not  so  plain  as  to  notify  the  adverse  party  to  the  action  of 
the  claim  or  defense  intended  to  be  set  up  against  him.  For 
it  is  obvious  under  section  46  of  chapter  131  of  the  Code  of 
West  Virginia,  and  under  the  decisions  of  this  Court  in 
Cloen  V.  Gathne  d  aL  15  W.  Va.  113,  114;  AbUl  v.  Penn 
Mutual  Life  Insurance  Co.,  18  W.  Va.  412,  413  and  Smith  v. 
Toicnsend,  supra,  that  the  court  could  not  adjudge  such 
bill  of  particulars  insufficient  for  any  other  reason  than 
because  it  was  too  vague  to  notify  the  adverse  party  of 
the  nature  of  the  claim  or  defense  intended  to  be  set  up 
against  him.  It  could  not  adjudge  it  insufficient,  when 
it  was  not  too  vague,  merely  because  the  court  was  of 
opinion,  that  the  defense  or  rejoinder  intended  to  be  relied 
on  was  not  good  in  law,  for  this  would  be  to  hold  such  bill  of 
particulars  liable  to  a  general  demurrer,  which,  we  have  de- 
cided, it  is  not. 

This  being,  as  I  conceive,  the  state  of  the  law  with  reference 
to  bills  of  particulars  when  chapter  66  of  Acts  of  1877  was 
passed,  it  does  seem  to  me,  that  section  6  of  that  act  indicates 
clearly,  that  the  statements  either  required  by  the  law  to  be 
filed  with  the  pleadings  in  actions  on  policies  of  insurance, 
or  which  might  be  required  by  the  order  of  the  court  to  be 
filed,  were  intended  to  stand  upon  the  same  footing  as  bills  of 
particulars  had  previously  stood.  That  is  to  say  that  the 
statement,  which  under  section  4  of  chapter  66  of  Acts  of 
1877  miM  be  filed  by  the  defendant  with  his  plea,  can  in  no 
case  be  adjudged  insufficient  by  the  court,  whether  it  pre- 
sented a  ground  of  defense  or  not,  or  whether  or  not  it  w^as 
too  vague  or  indefinite  to  uotifv  the  plaintiff  in  effect  of  the 
nature  of  the  defense  intended  to  be  set  up  against  him. 
But  if  it  was  insufficient  because  it  presented  no  ground  of 
defense,  or  because  it  was  too  vague  or  indefinite  to  notify 
the  plaintiff  of  the  defense  intended  to  be  set  up  against  him, 
the  court  on  the  trial  of  the  case  might  declare  it  insufficient, 
and  on  motion  of  the  plaintiff  might  exclude  all  evidence 
offered  to  sustain  any  lact  alleged  in  such  statement,  which 
would  constitute  no  defense  or  which  was  so  vague  as  not  to 
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notify  the  plaintiff  in  effect  of  the  nature  of  the  defense  in- 
tended to  be  set  up  against  him. 

But  if  under  section  3  of  chapter  66,  Acts  of  1877,  the 
court  or  judge  ordered  the  defendant,  in  its  discretion,  to  file 
with  his  plea  a  more  particular  statement  in  any  respect  of 
the  nature  of  his  defense,  or  of  the  facts  expected  to  be 
proved  at  the  trial,  then  if  such  statement  was  too  vague  to 
notify  the  plaintiff  in  eftect  of  the  nature  of  the  defense  in- 
tended to  be  set  up  against  him  the  court  might,  if  the  plain- 
tiff by  motion  asked  it,  adjudge  such  statement  insufficient 
in  whole  or  in  part  and  enter  said  adjudication  of  record, 
and  thereupon  as  justice  may  require,  it  should  grant  further 
time  for  filing  a  sufficient  statement  or  permit  the  statement, 
which  had  been  filed  to  bo  amended ;  but  in  no  case  should 
it  refuse  to  permit  the  statement  offered  by  the  defendant  to 
be  filed.  If  the  statement  is  adjudged  insufficient  because  of 
its  vagueness,  or  if  it  be  in  point  of  fact  insufficient  on  ac- 
count of  its  vagueness,  and  no  entry  be  made  adjudging 
whether  it  be  insufficient  or  not,  at  the  trial  the  court  may 
exclude  on  the  plaintiffs  motion  evidence  offered  by  the 
defendant  in  default  as  to  any  matter  which  hehasatlersuch 
order  failed  to  state,  or  wliich  he  has  so  insufficiently  stated 
as  not  to  notify  the  plaintiff  in  effect  of  the  nature  of  the 
defense  intended  to  be  set  up  against  him;  and  also  any  mat- 
ter whether  stated  in  such  statement  or  not,  as  constitutes  in 
law  no  defense. 

The  same  rules  must  be  applied  to  the  plaintiff.  If  he  files 
with  joinder  in  issue  under  the  fifth  section,  wfiere  he  in- 
tends to  rely  upon  any  matter  in  waiver,  estoppel  or  in  con- 
fession and  avoidance  of  any  matter,  which  may  have  been 
stated  by  the  defendant  as  aforesaid,  a  statement  in  writing, 
which  he  must  do,  specifying  in  general  terms  the  matter, ou 
which  he  intends  to  rely,  the  court  cannot  refuse  to  permit 
such  statement  to  be  filed  or  adjudge  it  at  the  time  it  is 
offered  to  be  insufficient  on  any  account;  but  if  it  be 
insufficient,  because  the  matter  relied  on  is  not  good 
in  law  as  a  rejoinder  to  the  defense,  or  because  it  is  in- 
sufficient because  of  its  vagueness  to  notify  the  defendant  hi 
effect  of  the  nature  of  the  plaintift''s  claim  or  rejoinder  in- 
tended to  be  set  up  against  the  defendant,  the  court  on  the 
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trial  and  on  the  motion  of  the  defendant  should  exclude  the 
evidence  if  offered  by  the  plaintiff  in  defense  as  to  any  mat- 
ter, which  he  has  so  failed  to  state,  or  which  he  has  insuffi- 
ciently stated,  or  which  though  stated  constituted  in  law  no 
rejoinder  or  answer  to  the  defense. 

But  if  the  plaintiff  does  not  file  the  statement  under  the 
fifth  section  but  files  it  under  the  third  section,  because 
ordered  by  the  court  so  to  do,  then  if  called  upon  to  do  so  by 
the  defendant,  the  court  may  enter  of  record,  that  this  state- 
ment is  insufficient,  provided  it  does  not  notify  in  effect  the 
defendant  of  the  nature  of  the  claim  or  rejoinder  of  the  plain- 
tiff intended  to  be  set  up  against  the  defendant;  but  the  court 
can  not  enter  of  record,  that  such  statement  of  the  plaintiff* is 
insufficient  because,  in  its  judgment,  it  does  not  as  a  matter 
of  law  set  up  a  good  claim  against  the  defendant,  or  does  not 
set  up  a  good  rejoinder  against  his  defense.  But  the  court 
may  on  the  trial  of  the  case,  on  the  motion  of  the  defendant, 
reject  such  of  the  plaintiff's  evidence  as  is  offered  to  prove 
any  matter,  which  he  has  failed  to  state,  when  required,  in  his 
statement,  or  which  he  has  so  insufficiently  stated,  or  which 
though  stated  constitutes  no  evidence  of  a  claim  on  his  part, 
or  no  rejoinder  to  the  defendant's  defense.  Or  if  the  evi- 
dence has  gone  before  the  jury,  whether  for  the  plaintiff  or 
defendant,  the  court  may  instruct  the  jury  as  to  the  effect  of 
the  proof  of  such  facts  upon-  the  rights  of  the  opposite  party. 

It  is  true,  that  the  6th  section  of  chapter  66  of  Acts  of 
1877  is  somewhat  obscurely  worded ;  but  in  view  of  what  was 
the  previous  law  in  reference  to  bills  of  particulars,  whether 
filed  by  the  plaintiff  or  defendant,  and  whether  under  the 
requirement  of  the  law  or  under  the  order  of  the  court,  we 
think  we  have  given  the  fair  construction  to  the  section.  It 
is  said,  that  by  thus  leaving  everything  to  be  determined  by 
the  court  as  to  the  law  of  the  case  at  the  trial  of  the  case, 
and  by  dispensing  with  even-thing  like  definite  pleadings, 
this  act  will  practically  render  the  actions  on  policies  of  insur- 
ance more  difficult  than  they  were  before  the  passage  of  this 
act.  This  may  be  so.  The  Legislature  however  seems  to 
have  thought  differently ;  whether  wisely  or  not,  time  alone 
can  determine. 

If  on  the  other  hand  these  statements,  as  they  are  called  in 
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this  act  should,  contrary  to  the  very  meaning  of  the  term, 
be  regarded  as  pleadings,  and  have  the  rules  of  pleading  ap- 
plied to  them,  it  seems  to  me  to  be  very  obvious,  that  the 
Legislature  would  by  this  act  have  increased  the  difficulties  of 
trying  actions  on  policies  of  insurance.  For  the  difficulty  in 
such  cases  was  not  the  formal  averments  made  in  the  plead- 
ings, but  was  that  of  determining  what  averments  were  re- 
quired to  be  made  in  the  declaration,  plea  and  rejoinder; 
and  this  difficulty  is  in  no  manner  diminished  by  requiring 
these  averments,  instead  of  being  made  on  the  face  of  these 
pleadings,  to  be  made  in  these  statements  filed  with  the 
pleadings,  if  when  so  made  they  are  to  be  regarded  just  as  if 
they  had  been  made  formally  in  the  body  of  the  pleading, 
and  are  as  subject  to  demurrer  when  in  these  statements  iis 
they  were  when  in  the  pleadings.  The  difficulty  of  deciding 
on  these  pleadings  instead  of  being  diminished  by  this  new 
mode  of  pleading  would  only  be  increased;  as  it  would  often 
become  almost  impossible  for  the  court .  in  the  informal 
manner,  in  which  the  facts  are  set  out  in  these  statements, 
to  determine  whether  they  constituted  a  good  defense  or  re- 
joinder or  not.  This  can  be  much  more  safely  done,  if 
formal  pleadings  are  dispensed  with,  at  the  trial,  when  all  the 
facts  are  developed;  and  these  statements  will,  it  is  supposed, 
suffice  to  prevent  surprise,  which  is,  I  think,  all  that  tliey 
were  intended  to  effi?ct. 

In  this  case. the  policy  was  not  under  the  seal  of  the  com- 
pany but  was  signed  by  two  directors  and  a  manager  in  Xew 
York,  and  the  form  of  the  action  was  properly  assumpsit. 

According  to  the  views,  which  we  have  expressed,  tlie 
court  below  erred  in  refusing  to  allow  that  portion  of  the  state- 
ment marked  I.  and  TI,  which  accompanied  plea  No.  3,  and  each 
sub-division  thereof  to  be  filed.  It  also  erred  in  refusing  to 
allow  that  portion  of  the  statement,  marked  I.  and  II.,  which 
accompanied  plea  No.  4,  and  each  sub-division  thereof  to  be 
filed;  and  also  in  refusing  to  allow  that  portion  of  the  state- 
ment marked  II.,  which  accompanied  plea  No.  5,  and  eiu'li 
sub-division  thereof  to  be  filed.  All  these  statements  wei-e 
such  as  the  4th  section  of  chapter  66  required  the  defendant 
to  file,  and  none  of  them  were  statements,  which  under  tlie 
3d  section  of  the  said  act  were  filed  by  order  of  the  court; 


Digiti 


zed  by  Google 


April,  1883.]        Cappellar  r.  Ins.  Co.  599 

and  therefore  the  court  had  no  right  to  retiise  to  permit  the 
whole  or  any  part  of  them  to  be  tiled,  whether  they  set  up 
an  insufficient  defense  or  not,  or  whether  or  not  they 
were  too  vague  to  notify  the  plaintiff  in  effect  of  the  nature 
of  tlie  defense  intended  to  be  set  up  against  him.  In 
either  of  these  cases  it  was  the  right  of  the  plaintiff  on 
the  trial  to  move  to  exclude  the  evidence  offered  by  the 
defendant  to  sustain  the  averments  of  facts  contained  in 
these  statements  filed  with  his  pleas;  or  if  the  evidence  had 
been  received,  the  plaintiff  could  have  aaked  the  court  to 
instruct  the  jury,  that  the  facts  constituted  no  defense.  But 
it  had  no  right  to  ask  the  judgment  of  the  court  on  these  ques- 
tions till  the  trial  of  the  case  before  the  jury.  The  court  could 
not  advisedly  or  legally  determine  these  questions,  when  these 
statements  were  filed,  but  could  do  so  only  at  the  trial.  In 
like  manner  and  for  a  like  reason  the  court  below  erred  in 
sustaining  the  defendant's  objections  to  the  plaintiff's  state- 
ment in  his  reply  marked  Xo.  1,  so  far  as  said  objections 
relate  to  the  sub-divisions  of  said  statement  marked  respect- 
ively v.,  VI.,  VII.  and  \nCII.,  and  in  requiring  them  to  be 
stricken  out.  The  matter  thus  determined  by  the  court 
could  only  have  been  properly  determined  at  the  trial  and  in 
the  manner  above  indicated. 

The  plaintiff  by  a  blunder  stated  in  his  declaration,  that 
the  policy  sued  on  issued  on  March  8,  1881,  while  the  policy 
itself  filed  with  the  declaration  as  a  part  thereof  on  its  face 
shows,  that  it  was  issued  on  March  8,  1880.  It  is  unneces- 
sary to  decide  whether  this  was  a  fatal  blunder  after  the  ver- 
dict, as  the  verdict  and  judgment  for  the  errors,  which  we 
have  pointed  out,  must  be  set  aside  and  a  new  trial  awarded, 
and  leave  must  be  given  the  plaintiff  to  amend  his  declara- 
tion, which  he  can  do  by  inserting  the  correct  date  of  the 
policy. 

It  is  insisted  by  the  counsel  for  the  plaintiff  below,  the 
defendant  in  error,  that  plea  Xo.  5  and  the  accompanying 
statement  are  not  parts  of  the  record  in  this  case,  because 
having  been  rejected  they  could  only  be  preserved  in  the 
records  by  being  incorporated  in  a  bill  of  exceptions.  On 
the  other  hand  it  is  insisted,  that  they  are  by  reference  suf- 
ficiently incorporated  in  bill  of  exceptions  No.  3.     We  need 
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not  determine  this  question  as  the  judgment,  which  we 
would  render,  could  not  be  aftected  by  its  determination,  be- 
cause there  are,  as  we  have  seen,  sufficient  errors  to  reverse 
this  case,  whether  this  plea  and  statement  are  regarded  as  a 
part  of  the  record  or  not.  In  stating  the  case  we  have 
treated  them  as  a  part  of  the  record.  This  question  cannot 
again  arise;  and  it  is  useless  to  consider  or  determine  it,  as 
it  will  be  by  our  decision  iu  effect  no  longer  a  question  in 
thb  case. 

As  we  have  held,  that  the  circuit  court  improperly  acted 
upon  and  decided  what  would  constitute  a  good  defense  in 
this  action,  and  what  would  not,  when  these  various  state- 
ments were  filed,  we  of  course   cannot  properly   consider 
these  questions,  which  have  been  argued  before  us  on  the 
pleadings  in  this  case ;  they  can  only  be  properly  decided  on 
the  trial,  and  we  can  neither  wisely  nor  properly  determine 
them  in  this  stage  of  the  case.     It  is  most  probable,  that  a 
large  majority  of  them  will  never  come  before  the  circuit 
court  to  be  def*ided.     This  ol  itself  is  a  strong  reason,  why 
the  court  should  not  be  called  upon  to  decide  these  ques- 
tions, when  the  statements  are  filed;  as  very  many  of  them 
may  turn   out  to  be    mere   abstract  questions.     Instead  oi 
filing  several  difterent  pleas  "that  the  defendant  for  plea  in 
this  behalf  says  it  is  not  liable  to  the  plaintiff  as  in  the  plain- 
tiff's declaration  is  alleged  and  this  he  is  ready  to  verify," 
but  one  such  plea  should  have  been  filed,  and  all  the  various 
statements  should   have   been   filed   with  it;  and  so  there 
should  have  been  one  reply  and  one  statement  accompanying 
such  reply. 

For  tlie  reasons  we  have  stated  the  judgment  of  the  circuit 
court  of  Kanawha  county  rendered  on  April  9,  1881,  must 
be  set  aside,  reversed  and  annulled;  and  the  plaintiff  in 
error.  Queen  Insurance  Company,  must  recover  of  the  defend- 
ant in  error  J.  R.  Cappellar,  its  costs  in  this  Court  expended: 
and  this  Court  proceeding  to  render  such  judgment,  as  the 
circuit  court  of  Kanawha  county  should  have  rendered,  doth 
set  aside  the  verdict  of  the  jury  rendered  in  this  action,  and 
doth  award  a  new  trial,  the  cost  of  the  former  trial  to  abide 
the  result  of  the  suit;  and  this  case  is  remanded  to  the  cir- 
cuit court  of  Kanawha  county  with  directions  to  permit  the 
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plaintift'to  amend  his  declaration,  and  to  permit  the  defend- 
ant to  withdraw  any  of  his  pleas  and  to  lile  a  new  plea  or 
pleas,  and  with  further  instructions  to  proceed  with  this  case 
on  the  principles  laid  down  in  this  opinion,  and  further  ac- 
cording to  law. 

Judges  Johnson  and  Snyder  Concurred. 

Judgment  Reversed.     Case  Remanded. 
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Submitted  April  14,  1883— Decided  April  28,  1883.  ~fi~m\ 

1.  Since  the  disuse  of  special  replications  in  equity  pra(!tice,  if  a  bill  i  21  eoi 

in  equity  shows  on  its  face  that  the  relief  it  prays  for  is  barred  -^-^ 

by  the  lapse  of  time,  advantage  may  be  taken  of  such  bar  by  49  ^ 

demurrer  as  well  as  by  plea.     (p.  610.)  JL-^® 

21601J 

2.  Where  a  suit  is  brought  by  a  lien-creditor  against  his  debtor  to  •  g  go 

subject  the  lands  of  the  latter  to  the  payment  of  his  debt,  and  6I  o^j 

during  the  pendency  of  such  suit  another  lien-creditor  of  such 
debtor,  by  leave  of  the  court,  files  his  petition  in  said  suit  and  is 
made  a  party  thereto,  and  process  is  ordered  against  the  defend- 
ant to  answer  such  petition,  which  is  not  issued  at  once  but  is 
subsequently  issued  and  duly  served  on  the  defendant.    Held  : 

That  in  such  case  the  statute  of  limitations  ceases  to  run  against 
the  debt  of  such  petitioner  at  the  time  he  files  his  petition 
and  not  at  the  time,  when  the  process  to  answer  it  is  served 
on  the  defendant,    (p.  611.) 

3.  The  eighth,  ninth  and  eleventh  points  in  the  syllabus  in  Neely  v. 

JoneSj  16  W.  Va.  626,  and  the  second  point  in  the  syllabus  in 
NorriSy  CaldweU  <fe  Co,  w,  Bean^  17  Id,  655,  approved  and  ap- 
plied,    (p.  614.) 

Appeal  from  and  SHpei\sedeas  to  a  decree  of  the  circuit 
court  of  the  county  of  Wood,  rendered  on  8th  day  of  April, 
1880,  in  a  cause  in  said  court  then  pending,  wherein  Henry 
J.  Jackson's  administrator  was  plaintiff,  and  R.  M.  T.  Hull 
was  defendant,  allowed  upon  the  petition  of  said  Hull. 
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Hon.  James  M.  Jaekson,  judge  of  the  fifth  judicial  cir- 
cuit, rendered  the  decree  appeal  from. 

Snyder,  Judge,  furnishes  the  following  statement  of  the 
case: 

Lydia  Jackson,  administratrix  of  Henry  J.  Jackson,  de- 
ceased, filed  her  bill  in  the  clerk's  office  of  the  circuit  court 
of  Woodcounty  at  A[)ril  rules,  1875,  against  R.  M.  F.  Hull 
to  subject  the  real  estate  of  the  defendant  to  the  payment  of 
two  judgments  recovered  by  her  against  the  defendant;  that 
by  an  order  entered,  on  the  10th  January,  1876,  the  cause 
was  referred  to  Commissioner  Powell  with  directions  to  him 
to  ascertain  and  report  what  real  estate  the  defendant  owned 
at  the  date  of  the  plaintiif's  judgments,  what  portion  of  said 
real  estate  he  had  since  conveyed,  when  and  to  whom  con- 
veyed, the  liens  thereon  with  their  amounts,  character  and 
priorities,  and  any  other  matters  deemed  pertinent  by  him  or 
required  by  either  party,  and  directing  said  commissioner, 
before  executing  said  order  to  give  notice  to  the  defendant. 

The  said  commissioner  made  and  filed  his  report  which 
was,  by  decree  of  January  8,  1877,  confirmed  without  excep- 
tion and  the  real  estate  of  the  defendant,  therein  described, 
decreed  to  be  sold  to  pay  the  plaintifTs  judgments  and  her 
costs.  Subsequently,  W.  B.  Caswell  and  S.  M.  Peterson,  by 
leave  of  the  court,  filed  their  joint  petition  in  said  suit,  in 
which  they  allege,  that  at  the  April  term,  1867,  of  the  circuit 
court  of  Wood  county  they  obtained  against  the  detendaut, 
Hull,  and  one  E.  H.  Ilensley  a  decree  for  one  thousand  two 
hundred  and  seventy-one  dollars,  with  interest  on  six  hun- 
dred and  thirty-five  dollars  and  fifty  cents  part  thereof  from 
April  15,  1866,  and  on  six  hundred  and  thirty-five  dollars 
and  fifty  cents,  the  residue  thereof,  from  July  16,  1866,  till 
paid  and  fifteen  dollars  luid  ninety-eight  cents  costs,  and  that 
said  decree  had  been  duly  docketed  upon  the  judgment-lien 
docket  of  said  county  on  the  9th  day  of  February,  1876.  that 
no  part  of  said  decjree  had  been  paid,  and  that  the  same 
operated  as  a  lien  on  the  real  estate  of  the  defendant  in  the 
plaintiff's  bill  mentioned.  The  prayer  is,  that  the  petitioners 
may  be  made  parties  plaintiffs  to  said  suit,  that  the  said 
report  of  Commissioner  Powell  may  be  recommitted  aad 
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their  8aid  debt  reported  therein  and  paid  according  to  its 
priority,  &c. 

The  plaintiff  having  departed  this  life,  the  cauwe  waa,  by 
an  order  of  the  court,  revived  in  the  name  ot  B.  P.  Marshall 
asjidministrator  rf<?  bonis  non  of  the  estate  of  said  Henry  J. 
Jackson  and,  by  a  decree  entered  on  the  27th  ot  September, 

1877,  after  reciting  therein  that  the  court  is  of  opinion  that 
the  petitioners,  W.  B.  Caswell  and  S.  M.  Peterson,  are  enti- 
tled to  the  relief  prayed  for  in  their  petition,  the  said  report 
of  Commissioner  Powell  was  roconmiitted  to  him  with 
instructions  to  amend  the  same  by  reporting  the  said  debt  of 
petitioners  and  all  other  liens  upon  the  real  e^state  of  the 
defendant  with  their  amounts  and  i)rioritics,  and,  also,  the  real 
estate  owned  by  the  defendant  at  the  dates  of  such  respective 
liens,  and  any  other  pertinent  matter,  and  directing  the  said 
commissioner  before  executing  said  order  to  give  notice  to 
the  parties. 

The  said  commissioner  made  his  report,  dated  January  31, 

1878,  and  filed  the  same,  from  which  it  appears,  that  the  fol- 
lowing debts  were  liens  on  said  real  estate: 

1st.  The  two  judgments  in  favor  of  the  plaintiff,  rendered 
July  7, 1866,  and  docketed  January  8, 1869 ; 

2d.  A  trust-deed  to  secure  a  debt  due  H.  W.  Buckley, 
recorded  September  2,  1869 ; 

3d.  A  tnist-deed  to  secure  a  debt  to  the  Parkersburg  Mill 
Company,  recorded  July  20,  1874 ; 

4th.  The  decree  in  favor  of  petitioners,  W.  B.  Caswell  and 
S.  M.  Peterson,  docketed  February  17,  1876  ; 

5th.  Judgments  in  favor  of  : 

•1.  Braiden,  Ruth  &  Co.,  rendered  at  September  term, 
1867; 

2.  A.  B.  Clark  &  Bro.,  rendered  October  31,  1870; 

3.  M.  P.  Amiss,  rendered  at  the  December  term,  1875; 

4.  J.  H.  Haun  &  Co.,  rendered  at  the  December  term, 
1876;  and 

5.  Jenkins,  Jackson  &  Co.,  rendered  at  December  term, 
1876. 

The  said  report,  also,  contains  a  statement  and  description 
of  all  the  real  estate  owned  by  the  defendant  at  the  time  or 
since  the  date  of  the  plaintiff's  judgments,  also  the  aliena- 
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tions  of  said  real  estate  made  by  the  defendant,  the  date  of 
each  and  the  names  of  the  persons  to  whom  alienated — the 
whole  thereof  having  been  conveyed  by  the  defendant  prior 
to  the  date  of  the  report.  The  facts  in  relation  to  said  real 
estate  and  the  alienations  thereof  by  the  defendant  sufficiently 
appear  from  the  recitals  in  the  decree  of  April  8,  1880,  here- 
inafter given,  and  it  is  therefore,  deemed  unnecessary  to 
state  them  here. 

The  defendant  excepted  to  said  report : 

First — ^Because,  it  is  claimed,  that  the  facts  show  that  the 
debt  of  the  petitioners,  W.  B.  Caswell  and  S.  M.  Peterson, 
on  which  they  obtained  their  decree  of  April  20,  1867,  was 
paid  prior  to  the  date  of  said  decree,  and  that  said  decree 
was,  subsequent  to  said  payment,  obtained  by  fraud;  and  be- 
cause the  right  to  enforce  the  lien  of  said  decree,  even  if  it 
were  otherwise  valid,  was  barred  by  the  statute  of  limitations 
at  the  time  their  petition  was  filed  in  this  cause ;  and  there- 
lore,  the  commissioner  has  improperly  reported  said  decree 
as  a  lien  on  the  lands  in  the  report  mentioned  or  any  part 
thereof; 

Second — Because,  the  commissioner  reports  the  trust-debt 
of  H.  W.  Buckley  as  a  lien  on  said  real  estate,  the  said  debt 
having  been  satisfied  by  the  acceptance  of  other  security ; 
and 

Third — Because  the  said  report  allows  the  judgments  of 
Braiden,  Ruth  &  Co.,  A.  B.  Clark  &  Bro.,  M.  P.  Amiss,  J. 
H.  Haun  &  Co.  and  Jenkhis,  Jackson  &  Co.,  as  liens  on  the 
purchase-money  due  from  T.  C.  and  G.  S.  Hull  for  land  con- 
veyed to  them  by  the  defendant. 

By  decree  of  March  5,  1880,  on  the  motion  of  defendant 
and  by  consent  of  the  plaintift'the  aforesaid  decree  ot  sale  ot 
January  8,  1877,  was  set  aside,  and  the  defendant  demurred 
to  and  answered,  re8i)octively,  the  plaintitf's  bill  and  the  peti- 
tion of  W.  B.  Caswell  and  S.  M.  Peterson,  to  which  re- 
spective answers  the  plaintiflF  and  said  petitioners  replied 
generally.  No  question  being  raised  in  this  Court  in  respect 
to  the  matters  set  out  in  defendant's  answer  to  the  plaintiff's 
bill,  any  statement  of  said  answer  is  omitted.  In  his  answer 
to  the  said  petition  the  defendant  avers,  that  the  only  foundar 
tion  tor  the  alleged  decree,  in  said  petition  mentioned,  was 
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two  notes  for  six  hundred  and  thirty-five  dollars  and  fifty 
cents  each,  given  by  him  and  E.  H.  Hensley  as  partners  to 
said  W.  B.  Caswell,  S.  M.  Peterson  and  E.  li.  Ilensley  as 
partners  for  i)r()i)erty  jiurchased  by  respondent  and  said 
Hensley  from  said  last  mentioned  firm  of  which  the  said 
Hensley  was  also  a  partner  and  as  such  owning  one  third  of 
the  property  so  purchased  and  for  which  said  notes  were 
given ;  that  said  notes  being  the  property  of  said  partner- 
fihip,  the  said  Hensley,  as  a  partner  thereof,  was  entitled  to 
one  third  of  same,  and  accordingly,  respondent,  prior  to  the 
institution  of  the  suit  in  which  said  pretended  decree  was  ob- 
tained, paid  said  one  third  of  the  amount  of  said  notes  to 
said  Hensley,  and  that,  after  the  in^titution  of  said  suit  and 
before  the  hearing  thereof,  he  had  a  settlement  with  said  W. 
B.  Caswell  in  which  the  residue  of  said  tw^o  notes  was  settled 
and  paid,  that  said  Caswell  then  and  there  agreed  to  dismiss 
said  suit,  and  respondent,  relying  upon  said  agreement,  gave 
no  attention  to  said  suit,  believing  the  same  had  been  dis- 
missed, and  he  never  knew  or  suspected  otherwise  until  the 
said  petition  was  filed  in  this  suit ;  that  said  debt  is  unjust 
and  the  said  decree  was  procured  by  fraud  and  misrepresen- 
tation ;  that  no  execution  had  ever  been  sued  out  on  said 
decree  or  demand  made  for  its  payment  prior  to  the  filing  of 
said  petition,  and  that,  therefore,  the  right  to  enforce  the 
payment  thereof  is  barred  by  the  statute  of  limitations. 

Depositions  were  taken  by  said  petitioners  and  the  defend- 
ant to  sustain  the  averments  respectively  of  said  petition  and 
answer.  And,  on  the  8th  day  of  April,  1880,  the  following 
decree  was  entered,  which  I  give  in  full  tor  the  reason  that 
it  contains  the  results  of  the  report  of  Commissioner  Powell 
and  other  facts  necessary  to  an  intelligent  understanding  of 
the  matters  complained  of  by  the  appellant,  as  succinctly 
stated  as  could  otherwise  be  done: 

"This  cause  came  on  this  day  to  be  heard  upon  the  papers 
formerly  read,  and  the  orders  and  decrees  heretofore  made 
herein,  the  demurrer  and  answer  of  R.  M.  F.  Hull  to  the 
plaintiff's  bill,  and  general  replication  to  said  answer,  the 
demurrer  and  answer  of  the  said  Hull  to  the  petition  filed  in 
this  cause  by  W.  B.  Caswell  and  S.  M.  Peterson,  and  the  rep- 
lication to  said  answer,  the  report  and  supplemental  report 
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of  Barna  Powell  one  of  the  commifisioners  of  this  Court  made 
and  filed  in  this  cause,  and  the  exceptions  of  the  said  R.  M. 
F.  Hull  thereto,  and  the  demurrer  to  said  hill  and  to  said 
petition  heing  argued  hy  counsel,  the  court  is  of  opinion  that 
the  said  hill  and  said  petition  is  each  sufficient  in  law  and 
doth  overrule  the  demurrer  both  to  said  bill  and  said  peti- 
tion; and  upon  consideration  of  the  exceptions  to  said  com- 
missioner's report,  the  court  doth  overrule  the  first  excep- 
tion, because  the  same  is  not  well  taken,  and  the  court  doth 
sustain  the  second  and  third  exceptions  to  the  said  report, 
and  the  said  report  is  in  all  things  confirmed,  except  as  to 
the  lien  reported  in  favor  of  H.  W.  Buckley,  referred  to  in 
said  second  exception,  which  the  court  finds  is  not  a  lien 
upon  the  real  estate  as  therein  reported,  and  except  as  to  the 
matters  contained  in  the  third  exception,  it  appearing  from 
said  rei)ort  that  the  creditors  therein  mentioned  not  having 
docketed  their  said  judgments  prior  to  the  sale  of  said  prop- 
erty to  the  said  T.  C.  and  G.  S.  Hull,  have  no  lien  upon  the 
property  to  them  conveyed,  and  therefore  have  no  lien  in  this 
suit  upon  the  funds  in  their  hands  as  reported  by  the  com- 
missioner. And  it  appearing  to  the  court  from  said  report 
that  at  the  date  of  the  complainant's  said  judgments  the 
defendant  was  the  owner  of  the  following  real  estate,  viz: 

^'^ First — A  lot  of  ground  conveyed  to  the  defendant  by  deed 
dated  March  5,  1864,  and  fully  described  by  Exhibit  *D' 
filed  with  complainant's  bill. 

Second — A  lot  conveyed  to  the  defendant  by  D.  E.  Hutch- 
inson and  wife  'by  deed  dated  August  16,  1864,  and  fully  de- 
scribed in  Exhibit  *E'  filed  with  complainant's  bill. 

"  Third — An  undivided  one  half  of  a  lot  of  land  conveyed 
to  the  defendant  by  William  Logan  and  wife  by  deed  bearing 
date  August  30,  1861,  and  March  26,  1872,  which  lot  is  fully 
described  in  said  commissioner's  report. 

"  Fourth — A  certain  other  lot  of  land  conveyed  to  the  de- 
fendant by  Wm.  A.  Tefft  and  wife  by  deed  dated  the  2d  day 
of  January,  1865,  which  lot  is  fully  described  in  said  com- 
missioner's report. 

"  Fifth — A  lot  of  land  conveyed  to  said  defendant  by  Wil- 
liam S.  Grant  and  wife  by  deed  bearing  date  October  25, 
1867,  and  fully  described  in  said  report. 
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"And  it  further  appearing  to  the  court  from  said  report 
that  since  the  rendition  of  the  judgments  in  favor  of  com- 
plainant's intestate  tlie  said  defendant  has  sold  and  conveyed 
divers  portions  of  said  real  estate  so  owned  by  him  by  deeds 
of  record  in  this  county — that  is  to  say : 

"To  Wm.  B.  Caswell,  by  deed  dated  April  1,  1867,  and 
admitted  to  record  April  2,  1867. 

"To  Julia  Davis  and  G.  F.  Smith,  by  deed  dated  Septem- 
ber 30,  1867,  and  admitted  to  record  October  4,  1867. 

"  To  John  F.  McCusick,  by  deed  dated  IS'ovember  20, 1866, 
and  admitted  to  record  April  18,  1868. 

"To  S.  B.  Hull,  by  deed  dated  August  2, 1872.  and  admit- 
ted to  record  September  21,  1872. 

"To  E.  1).  J.  Bond,  by  deed  dated  July  1,  1872,  and  ad- 
mitted to  record  June  3,  1873. 

"To  A.  G.  Somerville,  by  deed  dated  August  1, 1873,  and 
admitted  to  record  August  1,  1873. 

"  To  George  W.  Tally,  by  deed  dated  August  7,  1873,  and 
a<lmitted  to  record  August  7,  1873. 

"To  David  Shearer,  by  deed  dated  February  9,  1874,  and 
admitted  to  record  June  18,  1874. 

"  To  John  F.  Bowen,  by  deed  dated  March  13,  1874,  and 
admitted  to  record . 

"To  J.  W.  Hull,  by  deed  dated  September  1,  1874;  and 
recorded  November  6,  1874. 

"To  J.  W.  Kight,  by  deed  dated  April  1,  1875,  and  ad- 
mitted to  record  August  12,  1875. 

"  To  Thomas  H.  Dorsey,  by  deed  dated  July  1,  1872,  and 
admitted  to  record  December  29,  1875. 

"To  T.  C.  Hull  and  G.  S.  Hull,  by  deed  dated  June  15, 
1876,  and  admitted  to  record  June  17,  1876. 

"All  of  said  several  lots  so  conveyed  by  the  said  defendant 
as  aforesaid,  are  particularly  described  by  the  said  commis- 
sioner's report.  And  it  further  appearing  to  the  court  that 
the  complainant's  two  judgments  were  docketed  upon  the 
judgment-lien  docket  of  said  county  of  Wood,  on  the  8th  day 
of  January,  1869,  and  that  the  lien  of  said  judgments  had 
attached  to  the  real  estate  of  the  said  defendant  above  men- 
tioned prior  to  the  conveyance  herein  set  forth,  except  the 
convevances  to  Wm.  B.  Caswell,  Julian  Davis  and  G.  F. 
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Smith  and  John  F.  McCuaick,  whose  deeds  appear  to  have 
been  recorded  prior  to  the  docketing  of  said  judgments,  the 
court  is  ot  opinion  that  the  complainant's  t^vo  judgments 
constitute  the  first  lien  upon  said  real  estate;  that  the  deed 
of  trust  in  favor  of  the  Parkersburg  Mill  Company  consti- 
tutes a  lien  second  in  order  of  priority  on  the  parcel  of  real 
estate  therein  mentioned,  to-wit:  One  half  of  the  lot  con- 
veyed to  the  defendant  by  D.  E.  Hutchinson  and  wife;  and 
that  the  decree  ot  Wm.  B.  Caswell  and  S.  M.  Peterson 
against  the  defendant  and  E.  H.  Hensley  constitutes  a  lien 
subject  to  the  two  above  mentioned  liens  upon  the  real  estate 
of  the  defendant  hereinbefore  set  forth,  ex(?ept  the  following 
parcels  thereof  which  appear  to  have  been  conveyed  by  deeds 
duly  admitted  to  record  pirior  to  the  docketing  of  said  decree 
in  the  judgment-lien  docket  of  said  county,  to-wit,  the  parcels 
conveyed  to  Wm.  B.  Caswell,  Julian  Davis  and  G.  F.  Smith, 
John  F.  McCusick,  S.  B.  Hull,  E.  D.  J.  Bond,  A.  V.  Sum- 
merville,  Geo.  W.  Tally,  David  Shearer,  John  F.  Bowen,  J. 
W.  Hull,  J.  W.  Kightand  Thomas  H.  Dorsey,  all  of  which 
parcels  are  fully  described  in  said  report. 

"It  is  therefore,  adjudged,  ordered  and  decreed  that  the 
said  defendant  do  pay  to  the  complainant  the  sum  of  two 
thousand  five  hundred  and  forty-two  dollars  and  forty  cents 
with  interest  thereon  from  the  8d  day  of  February,  1866, 
until  paid,  subject  to  a  credit  of  one  thousand  five  hundred 
dollars  as  of  the  29th  of  March,  1865,  and  eight  dollars  and 
sixty-nine  cents  costs  at  law,  being  the  judgment  (Exhibit 
*A')as  set  out  in  complainant's  bill,  and  the  further  sum 
of  eight  hundred  and  eighty-seven  dollars  and  fifty  cents, 
with  interest  thereon  from  the  17th  day  of  June,  1864,  sub- 
ject to  a  credit  of  two  hundred  dollars  paid  January  7, 1865, 
and  of  five  hundred  dollars  paid  July  7,  1866,  and  eight 
dollars  and  seventy-nine  cents,  costs  at  law,  being  judgment 
(Ehibit'B')  asset  out  in  complainant's  bill,  together  with 
the  costs  of  this  suit,  and  that  the  said  defendant  do  pay  to 
the  Parkersburg  Mill  Company  the  sum  of  five  hundred 
dollars,  with  interest  thereon  from  the  12th  day  of  Decem- 
ber, 1874,  subject  to  a  credit  of  two  hundred  and  ninety- 
three  dollars  and  ninety-six  cents  as  of  July  1, 1875,  and  the 
further  credit  of  four  dollars  and  twenty-five  cents   as  of 
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the  31st  of  October,  1877;  and  that  said  defendant  do  ]n\y 
to  W.  JB.  Caswell  and  S.  M.  Peterson  the  sum  of  one  thon- 
wmd  two  hundred  and  seventy-one  dollars,  with  interest  on 
six  hundred  and  thirty-five  dollars  and  fifty,  cents,  part  there- 
of, from  April  15,  18(>0,  and  upon  six  hundred  and  thirty- 
five  dollars  an<l  fifty  centi^,  residue  thereof,  from  .Inly  15, 
1866,  subject  to  a  credit  of  eight  hundred  and  thirty-two 
dollars  and  thirty-five  cents  as  of  April  1,  1867,  and  fifteen 
dollars  and  ninety-eight  cents,  costs  of  the  decree.  And  it 
i«  further  adjudged,  ordered  and  decreed  that  unless  the  sai<l 
defendant,  or  some  (me  for  him,  do  within  thirty  days  from 
this  date  pay  the  said  several  sums  of  money,  with  interest 
and  costs  as  aforesaid,  and  the  costs  of  this  suit,  then  Jacob 
B.  Jackson,  who  is  hereby  appointed  a  special  commissioner 
for  the  purpose,  is  hereby  authorized  and  required  to  rent 
at  pul)lic  auction,  at  the  front  door  of  the  court  hoUv^e  of  this 
county,  on  some  court  day,  the  above  mentioned  real  estate 
upon  which  the  cotnplainant's  judgments  are  declared  by 
this  decree  to  be  a  lien,  for  the  term  ot  five  years,  provided 
the  same  will  rent  tor  sufficient  to  pay  and  satisfy  the  sums 
hereinbefore  decreed  to  be  paid  by  the  said  defendant,  but  if 
the  said  real  estate  will  not  rent  for  sufficient  in  said  time  to 
pay  said  sums,  then  said  commissioner  is  authorized  to  sell 
said  real  estate,  or  so  much  thereof  as  may  be  necessary,  at 
public  auction,  befori'  the  front  door  of  the  court  house  of 
tliis  county,  on  some  c(Mirt  day.  In  case  the  said  property 
be  rented,  the  conmiissioner  shall  take  from  the  lessee  bonds, 
with  good  security,  for  the  payment  of  the  rent  semi-annu- 
ally, in  equal  installments,  and  in  case  of  a  sale  of  said  ])ro- 
porty,  the  said  commissioner  shall  recpiire  one  fourth  of  the 
purchase-money  to  be  i>aid  in  cash,  and  the  n^sidue  in  three 
equal  installments,  on  a  credit  of  six,  twelve  and  eighteen 
months  from  the  day  of  sale,  taking  from  the  ])urchaser 
bonds,  with  good  security,  bearing  interest  from  date,  for  the 
deferred  installments,  and  retaining  a  lien  on  the  property 
as  furtlier  security.  Before  renting  or  making  sale  of  said 
real  estate,  said  commissioner  is  reipiired  to  advertise  the 
time,  terms  and  place  thereof  by  publishing  a  notice  in  some 
newspaper  printed  in  the  city  of  l^arkersburg  for  four  suc- 
cessive weeks  prior  thereto,  and  by  ])Osting  a  copy  of  such 
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notice  at  the  front  door  of  the  court  house  of  this  county  for 
a  like  time,  and  said  commissioner  will  report  his  proceed- 
ings under  this  decree  to  this  Court.  Betbre  receiving  any 
money  under  this  decree,  said  commissioner  is  required  to 
execute  a  bond,  with  good  security,  in  the  penalty  of  three 
thousand  dollars,  conditioned  according  to  law,  and  file  the 
same  in  the  papers  of  this  cause." 

From  this  decree  R.  M.  F.  Hull,  the  defendant,  on  the 
10th  day  of  December,  1881,  obtained  an  appeal  and  .superse- 
(kas  to  this  Court. 

W.  L.  Cole  and  W,  W.  Miller  for  appellant  cited  the  fol- 
lowing authorities:  1  Dan.  Chy.  Pr.  559  §  9  note  9;  24 
Wend.  586;  13  Gratt.  329;  Code  eh.  139  §12;  28  Gratt. 
428;  Freen).  Judgts.  §  340;  15  X.  Y.  508;  34  N.  Y.  182;  7 
Paige  195;  4  Wend.  587;  7  Johns.  Chy.  90;  3  Wait  Act.* 
Def.  p.  197  §  3;  3  Ohio  517;  33  Gratt.  620;  7  W.  Va.  74; 
16  W.  Va.  625 ;  Ang.  Lim.  §§  311-315  and  authorities  cited. 

Walter  S.  Sfinds  tor  appellees  cited  the  following  authori- 
ties :  28  Gratt.  423;  (^ode  Va'.  (1849)  p.  709  §  6;  30  Gratt. 
515;  8  W.  Va.  210;  6  Gratt.  119;  30  Gratt,  531;  2  Gratt. 
44;  9  Gratt.  131;  15  Gratt.  400. 

Snyder,  Judge,  announcd  the  opinion  of  the  Court: 

1.  The  first  error  assigned  is,  that  the  circuit  court  im- 
properly overruled  the  demurrer  to  the  plaintift's  bill,  for 
tJie  reason  "that  the  said  bill  seeks  to  have  the  defendant's 
real  estate  sold  to  pay  the  plaintifl:''s  judgments,  and  does  not 
allege  that  they  are  the  only  liens  upon  said  real  estate,  and 
because  it  appears  that  there  are  other  persons  whose  rights 
and  interests  are  involved  who  are  not  parties  to  the  bill." 
And  that  it  was  also  error  to  overrule  the  demurrer  to  the 
petition  of  W.  B.  Caswell  and  S.  M.  Peterson,  because  "said 
petition  shows  upon  its  face  that  the  decree  set  up  therein 
was  barred  by  the  statute  of  limitations." 

The  objection  of  lapse  of  time  was  formerly  considered  a 
proper  ground  for  a  plea  and  not  for  a  demurrer;  for,  it  was 
alleged,  the  plaintift'  should  have  the  advantage  of  showing 
by  replication  exceptions  which  might  take  the  case  out  of 
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the  operation  of  the  statutory  bar.  This  however,  since  the 
aholition  and  disuse  of  special  replications  in  equity  practice, 
cannot  be  considered  a  sufficient  reason  for  the  distinction 
between  a  plea  and  a  demurrer,  as  the  plaintiff,  if  he  has  any 
reason  or  exception  to  allege  to  take  his  case  out  of  the  bar 
arising  from  the  length  of  time,  should  show  it  by  his  bill ; 
and  it  is  now  clearly  the  rule  in  equity,  that  the  statute  of 
limitations,  or  objections  in  analog}'  to  it,  upon  the  ground 
of  laches,  may  be  taken  advantage  ot  by  demurrer  as  well  as 
by  plea.  1  Dan.  Chy.  Pr.  559  sec.  9;  Humhei^t  v.  Trinity 
Church,  24  Wend.  587;  Duponti  v.  Massy,  4  Wash.  C.  C. 
128 ;  Story's  Eq.  PI.  §  878;  Mitf.  PI.  321,  322. 

But  in  order  to  take  advantage  of  the  statute  of  limitations 
by  demurrer  to  a  bill  or  petition  in  equity,  the  rule  is  the 
same  as  it  is  in  respect  to  other  defects  and  insufficiencies, 
that  the  allegations  of  the  bill  or  petition  must  show  affirma- 
tively or  by  necessary  implication  without  reference  to  out- 
side facts,  that  the  claim  of  the  plaintiff  is  barred  or  that  he 
is  not  entitled  to  relief,  though  the  facts  alleged  are  admitted 
to  be  true. 

Applying  this  rule  of  law  to  the  bill  and  petition  before  us, 
the  demurrer  to  neither  can  be  sustained ;  because  the  facts 
alleged  in  either  are  sufficient  to  entitle  the  parties  to  the  re- 
lief prayed  for  and  these  facts  are  not  counteracted  by  other 
facts  alleged  therein  which  operate  to  defeat  such  relief.  1 
am,  therefore,  of  opinion  that  said  bill  and  petition  are  suf- 
ficient and  the  demurrer  was  properly  overruled. 

2.  As  the  second  and  third  assignments  of  error  relate  to 
the  decree  set  up  in  petition  filed  by  W.  B.  Caswell  and  S. 
M.  Peterson,  they  may  be  considered  together.  It  is  first 
insisted  that  the  right  to  enforce  the  payment  of  said  decree 
was  barred  by  the  statute  of  limitations  at  the  time  said  peti- 
tion was  filed  in  this  suit;  and  second  shat  said  decree  was 
procured  by  fraud  and  misrepresentation,  and  that,  conse- 
quently the  court  should  have  sustained  the  appellant's  first 
exception  to  the  report  of  commissioner  Powell. 

In  support  of  the  said  first  ground,  it  is  claimed  that,  as 
the  said  decree  in  favor  of  Caswell  and  Peterson  was  ren- 
dered, on  the  20th  day  of  April,  1867,  and  no  execution  or 
other  process  was  ever  sued  out  thereon,  and  no  suit  or  action 
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was  broiip^ht  thereon  until  the  28th  day  of  May,  1877,  when 
l>rocess  was  issued  on  tlieir  said  petition,  more  than  ten  years 
liavin^  intervened,  the  said  deeree  was  barred  h}'  the  statute 
of  limitations. 

This  (\)urt  in  the  ease  of  WardeMbaufjh  v.  IteH^  20  W.  Va. 
088,  deeided  tliat  ''the  lien  of  a  Judgment  on  which  no  execu- 
tion has  ever  issued,  will  not  be  enforced  in  a  court  of  equity 
in  a  suit  brought  fitter  the  lapse  often  years  from  the  date  of 
such  judgment."  If,  therefore,  the  facts  in  this  suit  are,  a^* 
supposed  by  the  appellant,  the  said  decree  of  Caswell  and  Pe- 
terson is  barred  by  time.  But  in  my  view  of  this  case  the 
action  taken  by  said  Caswell  and  Peterson  on  the  24th  day 
of  March,  1877,  arrested  the  running  of  the  statute  of  limita- 
tions at  that  time  which  was  less  than  ten  yeai^s  from  the 
date  of  their  said  decree. 

It  aj^poars  from  the  record  that  on  the  said  24th  day  of 
March,  1877,  the  said  Caswell  and  Peterson  presented  to  the 
circuit  court  their  petition  i)raying  to  V>e  admitted  asi>arties 
j)hiintiffs  in  this  suit,  and  thereupon  the  court  ordered  that 
they  be  admitted  as  parties  plaintiffs,  that  their  petition  be 
tiled:  and  that  said  petition  be  remanded  to  rules  and  pn>- 
cess  be  ivssued  thereon  against  the  defendant,  Hull,  to  answer 
the  sume.  It  fui-ther  appears  that  at  rules hehl  in  the  clerk's 
office  of  said  court  on  the  28th  day  of  May,  1877,  process  was 
issued  (Ml  said  petition,  returnable  to  the  next  June  rules, 
and,  as  shown  by  the  decree  of  September  27, 1877,  sai<l  i»ro- 
erss  was  duly  served  on  the  defendant. 

In  a  court  of  chancery,  it  was  formerly  necessary  for  the 
plaintiff' to  file  his  bill  before  the  issuing  and  service  of  pro- 
cess, lint  now  in  this  State,  except  in  injunction  suits,  it  is 
the  i)ractice  to  issue  and  have  the  process  to  answer  vserved 
before  the  filing  of  the  bill,  and  when  the  bill  is  iile<l  the  lis 
jwrnleiis  relates  back  to  the  servi(»e  of  the  process.  Ifffrmnft  v. 
/^//y///^  11  W.  Va.  511:  2  Bart.  Chy.  Pr.  1035. 

Where  a  bill  is  tiled  by  one  creditor  as  plaintiff*,  on  behalf 
of  himself  and  others,  the  statute  of  limitations  will  cease 
running  against  any  of  the  creditors,  who  come  in  under  the 
decree,  from  the  time  such  suit  was  commenced.  Ang.  011 
Lim.  §  :581.  But  if  the  suit  be  commen(»ed  by  one  lien-credi- 
tor, who  does  not  sue  on  behalf  of  himself  and  other  credi- 
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tors,  and  an  order  of  referenco  is  made  in  such  suit  eonven- 
ingby  publication  all  the  lien-ereditors  of  the  same  judgment 
debtor;  in  such  case  the  statute  will  cease  running  against 
creditors,  who  n)ay  come  into  sucli  suit,  only  from  the  date 
of  the  order  of  reference.     HJiri/u/  v.  Ferfftison,  33  Gratt.  548. 

It  is  the  constant  practice  in  this  State,  where  a  suit  is 
pending  to  enforce  judgment-liens  against  a  debtor's  lauds, 
to  permit  other  lien-creditors  of  such  debtor  to  tile  petitions 
in  such  suit  making  themselves  parties  tliereto.  MarUiuj  v. 
Robrerhi^  13  W.  Va.  440.  Such  petition  can  only  be  filed  by 
leave  of  the  court,  and  an  opportunity  must  be  given  to  any 
party  in  interest  to  answer  it.  But  where  lio  new  parties  are 
brought  into  the  suit  by  the  petition,  and  especially  where 
the  cause  is  subsecpiently  referred  to  a  commissioner,  so  tliat 
all  the  parties  interested  can  be  heard  and  make  their  objec- 
tions, it  is  not  the  practice  to  serve  process  to  answer  the 
petition.  Kendrick  v.  Whitnej/,  28  Gratt.  646 ;  3farlliff/  v. 
Robrecht,  13  W.  Va.  410. 

Where  creditors  at  large  file  a  bill  to  set  aside  a  deed  of 
their  debtor  conveying  land  as  fraudulent,  and  other  creditors 
of  such  debtor  come  into  said  suit  by  successive  petitions, 
upon  a  decree  setting  aside  such  deed,  the  said  petitionej's 
will  be  decreed  to  have  liens  on  such  land  from  the  respective 
dates  of  the  filing  of  their  petitions  in  the  suit.  Wallace  v. 
IVeakky  27  Gratt.  479.  And  it  seems,  that  the  same  rule 
applies  where  parties  by  petition  come  into  a  suit  brought  to 
subject  the  separate  estate  of  a  married  w'oman  to  the  pay- 
ment of  her  debts;  in  such  case  the  petitioners  will  also  have 
priority  for  the  satisfaction  of  their  debts  out  of  such  estate 
from  the  dates  of  their  respective  petitions.  Hughefi  v.  Ham- 
ilton,  19  W.  Va.  366. 

The  principle  in  all  proceedings  in  chancery,  seems  to  be, 
that  the  first  action  taken  by  a  party  for  the  .assertion  of  his 
claim  by  legal  process,  whether  that  be  by  the  issuing  of 
process  for  the  commencement  of  a  suit  or  the  filing  of  a 
petition  in  a  suit  already  commenced,  is  treated  as  the  insti- 
tution of  his  suit,  and  from  that  time  the  statute  of  limita- 
tions ceases  to  run  against  him.  Ev:in(/  v.  Fcn/i/son,  33  Gratt. 
548;  Kent  v.  Clot/d,  30  Id.  555.  It  necessarily  follows,  there- 
fore, that  the  right  of  the  petitioners,  Gaswell  and  Peterson, 
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to  enforce  the  lien  of  their  decree  was  not  barred  by  the  stat- 
ute of  limitations  at  the  time  of  filing  their  petition  in  this 
suit. 

In  reference  to  the  second  ground  alleged  against  the  said 
decree  of  Caswell  and  Peterson,  I  do  not  deem  it  proper  to 
do  more  than  to  decide,  that,  if  the  appellant  by  the  proof 
already  taken  or  such  further  evidence  as  he  may  hereafter 
adduce,  establishes  the  averments  of  his  answer  to  the  peti- 
tion of  said  Caswell  and  Peterson  filed  in  this  cause,  then  the 
circuit  court  should  set  aside  said  decree  as  fraudulent.  And 
as  to  the  sufficiency  or  insufficiency  of  the  proot  now  in  the 
record  to  sustain  said  allegations,  I  express  no  opinion,  as  the 
cause  must  be  remanded  to  the  circuit  court  for  errors  here- 
inafter stated,  where  the  matter  can  be  more  satisfactorily 
considered. 

3.  The  fourth  and  last  assignment  is,  that  the  "circuit 
court  erred  in  decreeing  the  sale  of  the  real  estate  in  said 
decree  mentioned,  or  the  leasing  thereof,  without  first  hav- 
ing all  the  parties  in  interest  before  the  court  so  that  their 
rights  in  the  premises  could  be  settled  and  determined  by  a 
decree  that  would  be  binding  upon  them." 

In  Neely  v.  Jojies,  16  W.  Va.  626,  this  Court  decided,  that  : 
*'A  creditor,  who  brings  suit  against  a  debtor  to  enforce 
against  his  lands  a  judgment-lien,  should  sue  on  behalf  of 
himself  and  all  other  judgment-creditors  excepting  those 
made  defendants,  and  he  should  make  formally  defendants 
in  the  suit  all  creditors  who  have  obtained  judgments  in  the 
courts  of  record  in  the  county  or  counties  in  which  the  debtor 
owns  lands  sought  to  be  subjected  to  the  payment  of  the 
judgments,  also  all  creditors  who  have  obtained  judgments 
in  courts  ol  record  or  before  justices  in  any  part  of  the  State, 
and  have  had  them  docketed  on  the  judgment-lien  docket  of 
said  county  or  counties.  If  in  such  bill  the  creditor  should 
fail  to  sue  on  behalf  of  himself  and  all  other  judgment-cred- 
itors, but  the  court  should  aftord  to  all  judgment-creditors 
an  opportunity  to  have  their  judgments  audited  before  a  com- 
missioner, by  directing  a  publication  to  be  made,  calling  on 
them  to  present  their  judgments  for  auditing,  the  Appellate 
Court  will  regard  this  as  a  creditor's  bill,  the  same  as  if  the 
plaintift'  in  his  bill  h^d  sued  on  behalf  of  himself  and  all 
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other  judgment-creditors  except  those  made  defendants.  It 
all  the  judgment-creditors  are  not  made  parties  to  such  a 
suit,  either  formally  or  intormally,  and  this  is  disclosed  in 
any  manner  by  the  record,  the  Appellate  Court  will  reverse 
any  decree  ordering  the  sale  of  the  lands  or  the  distribution 
of  the  proceeds  of  such  sale." 

In  Norris,  Caldwell  ^  O.  v.  Bean,  17  W.  Va.  655,  this 
Court  declared  that  the  necessary  parties  defendant  to  such 
bill  are : 

"I — The  judgment-debtor  himself  ; 

"II — The  trustees  in  all  deeds  ot  trust  on  the  judgment- 
debtor's  land  sought  to  be  subjected  to  the  payment  of  judg- 
ment-liens ; 

"III — It  the  deeds  of  trust  are  deeds  to  secure  the  pay- 
ment ot  a  limited  number  ot  debts,  then  the  cestui^  que  tniiif 
in  these  deeds,  including  not  only  the  parties  to  whom  the 
debts  secured  are  due,  but  also  all  the  obligors  in  these  debts, 
if  there  be  any  other  obligor  than  the  grantor  or  judgment- 
debtor,  and  if  the  trusts  are  of  difterent  character  then  all 
the  cesha's  que  trust  in  them,  unless  from  their  indefinite  de- 
scription or  some  other  good  reason  they  would  not  all  be 
made  defendants  in  any  suit  in  equity  brought  by  an  adverse 
claimant  against  the  trustee  respecting  the  trust-property ; 

"IV — All  the  several  plaintiffs  as  well  as  all  the  several 
defendants  in  all  judgments  in  the  courts  of  record  in  the 
counties  in  which  the  lands  sought  to  be  subjected  lie,  which 
have  been  rendered  against  the  judgment-debtor  alone  or  the 
judgment-debtor  and  other  defendants  jointly,  and  also  all 
the  plaintiffs  and  all  the  defendants  in  any  such  judgments, 
whether  rendered  by  courts  of  record  or  by  justices  in  any 
part  of  the  State,  w^hich  have  been  docketed  on  the  judg- 
ment-lien docket  of  said  county  or  counties ;  and 

"V — Any  other  party,  who  according  to  the  general  rules 
of  equity  in  the  particular  case  has  such  a  direct  interest  in 
the  subject-matter  or  object  of  the  suit,  as  would  render  it 
necessary  that  he  should  be  made  a  defendant  to  the  suit,  as 
for  instance  the  transferee  or  other  owner  of  any  debt  secured 
by  a  deed  of  trust  on  any  part  of  the  real  estate  sought  to  be 
subjected  to  the  payment  of  the  judgment-debts."  Sheiiav^ 
doah  r.  N,  Bank  v.  Bates,  20  W.  Va^210. 
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Our  statute  now  provides  who  shall  be  made  jjarties  to  a 
suit  by  a  lieu-ereditor  and  liow  notice  shall  be  <^iven  toother 
lien-holders — section  7,  chapter  126  of  Acts  1882.  And  sec- 
tion 8  of  said  act  provides  that:  '*AVhere  the  real  estate  lia- 
ble to  the  lien  of  a  judgment  is  more  than  sufficient  to  satisfy 
the  same,  and  it,  or  any  part  of  it,  Ints  been  aliened,  as  lie- 
tween  tlie  alienees  for  value,  that  which  wa*s  aliened  last 
shall,  in  e(piity,  be  first  liable,  and  so  on  with  other  succes- 
sive alienations  until  the  whole  judgment  is  satisfied*"  Sec- 
tion 9,  chapter  189  of  Code,  p.  66H;  Reniok  v.  Ludlngtorf,  20 
W.  Va.  511. 

Apj)lying  these  principles  ot  equity  to  the  decree  appealetl 
from  in  this  cause,  the  errors  are  apparent  and  need  but  little 
discussion.  The  only  original  ]>arties  to  the  suit  were 
the  [)laintitt,  II.  J.  Jackson's  administrator  and  the  defend- 
ant, K.  M.  F.  Hull,  and  no  one  was  subsecpiently  made  a 
party  except  W.  B.  Caswell  and  iS.  M.  Peterson,  who  were 
made  such  on  their  own  petition.  These  are  the  only  parties 
to  the  suit,  made  so  either  formally  or  informally;  for  this 
was  not  a  bill  filed  by  the  plaintiii*  on  behalf  of  herself  and  all 
other  judgment-creditors,  nor  was  it  made  a  creditors'  bill  by 
reference  to  a  comhiissioner  and  a  convention  of  the  creditor 
by  publication  in  a  newspaper.  The  judgment-debtor  at  the 
date  of  the  decree  owned  no  real  estate,  behaving  by  succes 
sive  alienations  prior  thereto  disposed  of  all  his  real  estate. 
None  of  his  alienees  are  parties  to  the  suit,  yet  the  decree 
orders  their  real  estate  to  be  sold  or  rented.  And  the  order 
of  renting  or  sale  is  not  to  subject  said  real  estate  to  the  pay- 
ment of  the  liens  thereon  in  the  inverse  order  of  the  aliena- 
tions as  reciuired  by  the  statute,  but  they  are  subjected  with- 
out distinction.  The  judgments  of  l^raiden,  Ruth  &  Co.,  A. 
B.  Clark  &  l^ro.,  M.  \\  Amiss,  .J.  H.  Hann  &  Co.  and  Jon- 
kins,  Jackson  k  Co.  and  the  trust-debt  of  H.  W.  Buckleyare 
considered  and  rejected  without  either  of  said  creditors 
having  bee^i  made  j»arties  or  having  an  opportunity  to  l»e 
heard;  and  a  debt  is  allowed  in  favor  of  the  Parkei'sbiirg 
Mill  Company,  without  its  having  been  in  any  manner  luade 
a  party. 

For  these  errors  and,  2)erhaps  of  others,  wliich,  if  they  exist, 
it  is  unneccessary  to  refer  to,  the  said  decree  of  the  cinuit 
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L'ourt  of  April  8,  1880,  must  be  reversed  with  costs  to  the 
appellant  against  the  ai)i»ellees.  And  this  cause  is  remanded 
to  the  said  circuit  court  of  Wood  county  with  leave  to  the 
plaintift'to  amend  his  bill  bv  making  parties  thei*eto  all  those 
whom  it  is  necessarv  to  make  such  a<*cording  to  the  rules  and 
principles  set  forth  in  this  oi>inion;  that  the  appellant,  Hull, 
and  the  petitioners,  W,  B.  Caswell  and  S.  M.  Peterson,  have 
leave  to  take  any  further  proof  they,  or  either  of  them,  may 
<lesire  in  support  of  the  allegations  in  the  i)etition  of  said 
Caswell  and  Peterson  tiled  in  this  suit  or  the  answer  of  vsaid 
Hull  to  said  petition ;  and  that  this  cause  be  further  proceed- 
ed in  in  said  circuit  court  according  to  the  principle  au- 
iiounced  in  this  opinion  and  further  according  to  the  rules 
and  practice  in  courts  of  ecpiity. 

The  Other  Judges  Concukred. 

Decree  Reversed.     (\\t:se  Remanded. 


WHEELING. 

Lane  ?%  Black. 

Submitted  Augunt  4,  1882— Decided  April  28,  1883. 

(*\VooD8,  Judge,  Al)Hent.; 

1.  Demurrer  to  a  declaration,  on  the  ground  that  it  does  not  directly 

charge,  that  the  plaintiff  suffered  danmge,  when  such  charge  is 
made  substantially  and  not  by  inference,  is  properly  overruled, 
(p.  621.) 

2.  AVhere  an  ugent  buys  a  claim  for  his  principal,  and  in  order  to  in- 

duce the  seller  to  part  with  it  makes  false  and  fraudulent  mis- 
representations in  reference  thereto,  and  the  principal  accei)tH 
the  purchase  and  takes  the  benefit  thereof,  he  cannot  while 
claiming  the  benefit  of  the  i)urchase  and  retaining  the  claim  • 
repudiate  said  representations  of  his  iigent,  on  the  ground  that 
they  were  not  authorize<l  by  him  and  were  not  within  the 
scope  of  his  authority,    (p.  626.) 

*Ca«e  subir  itted  before  Judge  \\.  took  his  seat  on  the  bench. 
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3.  Where  an  attorney  or  agent  undertakes  the  collection  of  a  claim 
for  his  client  or  principal  and,  while  such  relation  exists,  buys 
the  claim  from  his  principal,  whether  false  representations  were 
made  or  not  to  induce  the  principal  to  sell  his  claim,  or  even  if 
the  claim  was  sold  for  an  adequate  price,  the  sale  is  voidable  at 
the  option  of  the  principal,    (p.  623.; 

Writ  of  error  and  supersedeas  to  a  judgment  of  the  circuit 
court  of  the  county  of  Jefferson,  rendered  on  the  17th  day  of 
June,  1881,  in  an  action  at  law  in  said  court  then  pending, 
wherein  John  G.  Lane  was  plaintiff,  and  G.  W.  Z.  Black  was 
defendant,  allowed  upon  the  petition  of  said  Black, 

Hon.  C.  J.  Faulkner,  jr.,  judge  of  the  thirteenth  judicial 
circuit,  rendered  the  judgment  complained  of. 

The  facts  of  the  case  fully  appear  in  the  opinion  of  the 
Court. 

Daniel  B,  Lura^s  for  i)laintiff  in  error  cited  the  following 
authorities:     2  Rob.  Pr.  620,  621,  628;  18  E.  L.  &  Eq.  522; 

1  Chit.  Plead.  320;  Rev.  St.  U.  S.  §  3477;  6  E.  L.  &  Eq.  562; 
15  W.  Va.  867;  9  Gratt.  485;  11  Gratt.  697;  Sedg.  Dam. 
(2d.  Ed.)  705,  706. 

Whife  (f-  TrajwcU  for  defendant  in  error  cited  the  following 
authorities:  Story  Ag.  §§  134,  135,  137  n.  3,  140;  2  Add. 
Torts  §  1197;  Id.  §  1209;  7  Gratt.  368;  12  Wall.  470;  2  Pet 
364;  Story  Ag.  §§  244,  250 ;  2  Gratt.  237 ;  Pal.  Ag.  324, 325; 

2  Add.  Torts  §  1310;  Story  Ag.  §  200;  2  Kent's  Com.  653;  1 
Add.  Torts  §  570;  2  Add.  Torts  §  1184;  1  Sm.  Lead.  Qis. 
321  (Am.  Note);  18  Pick.  95;  32  Gratt.  293;  2  Add.  Torts 
1175,  1208;  2  Kent's  (^om.  653;  Sedg.  Bam.  s.  p.  556;  32 
Gratt.  293;  Sedg.  Dam.  s.  p.  557;  2^\dd.  Torts  §  1226;  5 
Mason  1;  2  Rob.  Pr.  618;  1  Chit.  Plead.  375,  376,  377;  Id 
384;  2  Rob.  Pr.  618,  619;  Sedg.  Dam.  h.  p.  574. 

Baylor  ^  Wilson  tor  defendant  in  error  cited  the  following 
authorities:  2  Gratt.  237;  7  Gratt.  368;  2  Greenl.Ev.  §  66; 
6  M.  &  G.  242;  6  Otto  640;  Story  Agen.  §§  139,  451;  13  N. 
H.  145;  11  W.  Va.  108;  17  Gratt  303;  14  Gratt.  338;  Chit 
Contr.  227  and  note;  8  Carr.  &  P.  316;  1  Hill  317;  5  Hill 
187;  14  Mich.  208, 
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Johnson,  President,  announced  the  opinion  of  the  Court: 

This  is  an  action  on  the  case  brought  by  John  G.  Lane, 
in  February,  1878,  in  the  circuit  court  of  Jefferson  county 
against  G.  W.  Z.  Black,  laying  his  damages  at  one  thousand 
dollars.  The  first  count  in  the  declaration,  after  stating  the 
fonnal  part,  is  as  follows:  "  For  that,  whereas,  before  and 
at  the  time  of  committing  the  grievances  by  the  defendant  as 
hereinafter  next  mentioned,  the  plaintifii'was  the  holder  and 
owner  of  a  claim  or  demand  against  the  United  States  for  a 
large  amount,  to-wit,  twenty-seven  thousand  one  hundred 
pounds  of  beef  theretofore  sold  and  delivered  by  the  plaintiff 
to  the  said  United  States ;  that  the  said  defendant  before  and 
at  the  time  of  the  committing  of  the  said  grievances  was 
doing  business  as  an  agent  and  attorney  for  the  collection  of. 
claims  against  the  said  government,  and  as  such  agent  or 
attorney  said  defendant  had  theretofore,  to-wit,  on  the —  day 

of 187-  undertaken  in  consideration  of  certain  fees, 

commissions  and  reward,  the  prosecution  and  collection  of 
plaintiff's  said  claim ;  and  the  said  defendant,  to-wit,  on  the 
—  (lay  of  December,  1874,  wrongfully  and  injuriously  con- 
triving and  intending  to  deceive,  defraud,  and  injure  the 
plaintiff  in  this  behalf,  and  to  induce  the  plaintiff  to  sell  the 
defendant  his  said  claim  or  demand  for  greatly  less  than  its 
value,  falsely  and  deceitfully,  pretended  to  said  plaintiff,  that 
said  claim  or  demand  was  of  much  less  value  than  it  really 
was,  to-wit,  that  the  sum  of  three  hundred  and  thirty  dollars 
was  a  verj'  good  price  therefor,  and  *as  much  or  nearly  so  as 
plaintiff  would  realize  if  the  claim  was  settled  and  paid.' 
And  then  and  there  by  means  of  false  pretenses  and  misrep- 
resentations as  aforesaid,  prevailed  u])on  the  plaintift'  to  sell 
and  assign  his  said  claim  or  demand  to  the  said  defendant  for 
the  sum  of  four  hundred  dollars  ;  when  in  truth  and  in  fact, 
before  and  at  the  time  of  the  making  ot  said  false  arid  fraud- 
ulent misrepresentations,  said  claim  or  demand  as  the  de- 
fendant well  knew  had  been  fully  proven,  passed  upon  and 
allowed  as  good  by  the  proj)er  authorities  of  the  said  United 
States  for  a  large  amount,  to-wit,  for  the  sum  of  one  thousand 
two  hundred  and  thirty-four  dollars  and  forty  cents." 

The  second  count  sets  out  more  fully  the  fiduciary  relation 
existing  with  reference  to  the  said  claim,  and  the  advantages 
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taken  thereof  by  false  and  fraudulent  rej)resentatic)ns  to  in- 
duce plaintift'  to  sell  and  assi^i  said  elaini  to  defendant. 
The  third  eount  omits  the  fidueiarv  relation,  but  charges  tlie 
false  and  fraudulent  misrepresentations  to  induce  the  plaiii- 
tiif  to  sell  and  assign  his  claim  to  defendant  at  much  Ici^s 
than  its  value. 

At  the  April  term  1871),  the  defendant  demurred  to  the 
declaration  and  each  count  thereof,  which  demurrer  was 
overruled,  and  the  defendant  i»leaded  not  guilty.  The  ciL<e 
wa«  tried  by  a  jury,  and  on  the  2d  of  June,  1881,  the  jury 
rendered  a  verdict  for  the  plaintiff,  and  assessed  his  daniagesi 
at  seven  hundred  and  nine  dollars  and  thirty-three  cents. 
The  defendant  moved  tor  a  new  trial,  which  moticm  the  court 
overruled  and  entered  judgment  upon  the  verdict.  The  de- 
fendant during  the  trial  took  four  several  bills  of  exceptions 
to  the  ruling  of  the  court  in  giving,  refusing  and  modifying 
instructions.  To  the  judgment  the  defendant  obtained  a 
writ  of  error. 

The  first  error  assigned  is,  tlie  overruling  of  the  demurrer 
to  the  declaration.  It  is  urged,  that  each  count  of  the  decla- 
tion  is  fatally  defective  because  it  is  claimed  that  the  declara- 
tion does  directly  allege,  that  the  [)rice  of  four  liundred  dol- 
lars, for  which  the  phiintiff  sold  his  claim  was  an  adequate 
price,  and  therefore  there  is  no  charge,  that  damage  was  sus- 
tained. As  to  the  first  two  counts  this  was  unnecessary  tis 
the  plaintiff  had  a  perfect  right,  in  view  of  the  fiduciary 
relation,  that  existed  between  plaintiff'  and  defendant,  to 
repudiate  the  sale  without  reference  to  the  question  of  the 
adequacy  of  the  price  received.  Nnrcotnh  v.  Brooks,  16  W. 
Va.  32.  But  it  seems  to  us,  that  it  is  clearly  charged  in  all 
the  counts,  that  he  suffered  dannige.  In  the  first  count,  and 
the  others  are  similar,  it  is  charged,  that  in  order  "to  induce 
the  plaintiff  to  sell  the  defendant  his  claim  or  demand  at 
greatly  less  than  its  value  defendant  falsely  represented  said 
claim  as  of  very  much  less  value  than  it  really  was.  *  * 
And  then  and  there  by  means  ol  such  false  pretenses  find 
misrepresentations  as  aforesaid,  jirevailed  uj>on  the  plaintiff 
to  sell  and  assign  his  claim  or  denuuid  to  the  said  defendant 
for  the  sum  of  four  hundred  dollars,  when  in  truth  and  in 
fact,  before  and  at  the  time  of  the  nuiking  of  said  false  pre- 
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tenses  and  fraudulent  iuisrei»rescntation8,  said  claim  or  de- 
mand as  the  plaintift'  well  knew  had  been  fully  proven, 
[massed  upon  and  nllowed  as  g'ood  by  the  projjer  authorities 
of  said  United  States  for  a  large  amount,  to-wit,  for  the  sum 
of  one  thousaiul  two  hundred  and  thirty-four  dollars  and 
forty  cents,''  and  alleges  that  his  damages  are  one  thousand 
dollars.  The  demurrer  to  the  declaration  was  properly  over- 
ruled. 

The  third  bill  of  excej)tions  first  sets  out  the  receipt  of  the 
plaintiff  for  the  beef  sold  to  the  United  States,  signed  by  an 
officer  thereof  and  dated  the  5th  day  of  August,  1862,  which 
voucher  closes  as  follows :  ''And  the  same  will  be  paid  for 
af^er  the  close  of  tlie  present  war  upon  ])root,  that  the  said 
•John  (t.  Lane  is  and  has  remained  a  loyal  citizen  of  the 
I'^nited  States  during  the  war.''  Then  follows  certificates 
from  the  treasury  department  of  the  l^'nited  States  as  to  said 
claim,  among  which  is  this  :  "Treasury  Department,  Third 
Auditor's  Office,  Decembt^r  1,  1874.  I  certify  there  is  due 
fi'om  the  United  States  to  ffohn  (i.  Lane  for  fourteen  thou- 
sand nine  hundred  and  five  pounds  net  of  beef  at  nine  and 
eleven-one-hundredths  cents  per  [xuind,  August  5,  1862, 
one  thousand  two  hundred  and  ninety-four  dollars  and  forty- 
two  cent*),"  which  first  receipt  the  bill  of  exceptions  certifies 
is  the  same  receipt  or  v()U(*her  called  the  plaintiff's  claim  in 
tlie  instruction,  to  which  the  exception  is  taken,  and  the 
evidence  tended  to  support  the  hy[)othesis  of  the  said  instruc- 
tion, whereupon  the  court  at  the  instance  of  the  plaintiff  in- 
structed the  jury,  that  "if  the  plaintiff  was  induced  to  sell  his 
claim  against  the  United  States  government  to  the  defendant 
by  positive  false  representations  of  a  material  fact  or  facts, 
by  the  defendant  orliis  agent,  or  the  concealment  of  material 
facts,  which  it  was  the  duty  of  the  defendant  or  his  agent  to 
communicate  to  him,  then  neither  the  question  of  the  ])lain- 
tiff 's  loyalty  to  the  United  States  government  nor  his  owner- 
ship of  the  cattle,  for  which  the  receipt  or  voucher  was  given 
can  l)e  considered  by  the  jury  in  determining  the  issue  in  this 
case.''  To  the  giving  of  which  instruction  the  defendant 
excepted.  The  instruction  is  clearly  right.  If  the  claim  ha<l 
been  actually  allowed  to  the  plaintiff,  John  G.  Lane,  by  the 
government  of  the  Tnited  States  then  under  the  issue  in  this 
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case  it  could  not  be  material,  whether  Lane  really  owned  the 
cattle  he  sold  to  the  government,  or  whether  he  was  or  was 
not  loyal  to  the  government  of  the  United  States  during  the 
war. 

From  the  fourth  bill  of  exceptions  it  appears,  that  there 
was  evidence  tending  to  show,  that  the  defendant  was  tlie 
attorney  for  the  plaintiff  as  set  out  in  the  declaration,  and 
that  on  the  3d  day  of  December,  1874,  he  purchased  the 
plaintiff's  claim  as  set  out  in  the  declaration  for  four  hundred 
dollars  without  recourse,  and  that  on  the  23d  day  of  March, 
1875,  the  defendant  received  on  said  claim  tlie  sura  of  one 
thousand  three   hundred  and  thirty-four  dollars  and  forty 
cents.     The  evidence  further  tended  to  show,  that  had  the 
plaintiff*  not  parted  with  his  claim  he  would  have  received  the 
said  sum  of  one  thousand  three  hundred  and  thirty-four  dol- 
lars and  forty  cents  less  twenty-five  per  cent,  for  collection, 
and  the  evidence  also  tended  to  show,  that  the  said  sum  ot 
tour  hundred  doUai's  was  at  the  time  of  said  purchase,  the 
fair  salable  or  marketable  value  of  said  claim;  but  that  plain- 
tiff* would  not  have  sold  it  to  defendant  but  for  the  false  in- 
ducements held  out  to  plaintiff  by  defendant  or  his  agent,  as 
hypothetically  stated  in  the  instruction  of  the  court,  to  which 
this  exception  is  taken.     Thereupon  the  defendant  asked  the 
court  to  instruct  the  jury  as  follows:     "The  court  instructs 
the  jury,  that  should  they  find  from  the  evidence  that  tlie 
defendant  or  his  agent  fraudulently  made  false  representa- 
tions to  the  plaintiff,  whereby  the  latter  on  the  3d  day  of 
December,  1874,  was  induced  to  part  with  his  claim  at  less 
than  its  value,  then  the  measure  of  the  plaintiff's  damages  is 
the  difference  between  the  actual  price  he  received  for  said 
claim  and  its  real  value  at  that  time,  less  the  per  centum  stip- 
ulated to  be  paid  the  defendant  for  collecting  with  interest 
from  said  date.     But  should  they  find,  that  the  price  actually 
received  by  the  plaintiff*  was  not  less  than  the  true  value  of 
the  claim  at  that  date,  as  shown  by  the  evidence,  then  they 
will  find  for  the  defendant."     The  court  declined  to  give  the 
instruction  as  asked,  and  in  lieu  thereof  instructed  the  jury: 
"If  they  find  from  the  evidence,  that  the  defendant  or  his 
agent  fraudulently  made  false  representations  to  the  plaintiff', 
whereby  the  latter  on  the  3d  day  of  December,  1874,  was 
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induced  to  part  with  his  claim  at  less  than  its  value,  then  the 
measure  of  the  plaintift''s  damages  is  the  difference  between 
the  actual  price  he  received  for  said  claim  and  its  real  value 
at  that  time,  less  the  per  ceutum  stipulated  to  be  paid  for  col- 
lecting with  interest  from  said  date;  and  that  if  the  jury 
believe  from  the  evidence,  that  the  price  actually  received  by 
the  plaintiff*  for  his  claim  sold  to  the  defendant  on  the  3d  day 
of  December,  1874,  was  not  less  than  the  salable  or  marketa- 
ble value  of  said  claim  at  that  date,  they  must  find  for  the 
defendant,  unless  the  jury  believe  from  the  evidence,  that  the 
plaintiff'  was  induced  to  sell  his  claim  to  the  defendant  by 
positive  false  representations  of  material  facts  made  by  the 
defendant  or  his  agent,  or  by  concealment  of  material  facts, 
which  it  was  the  dutv  of  the  defendant  or  his  aarent  to  com- 
municate  to  the  plaintiff',  and  further  find,  that  the  plaintiff' 
would  have  received  a  larger  sum  on  said  claim  when  col- 
lected had  he  not  been  induced  by  false  representations  and 
concealments  to  dispose  of  said  claim,  in  which  event  they 
must  find  for  the  plaintiff."  To  the  refusal  to  give  the  in- 
struction as  asked,  and  to  the  giving  of  those  given  in  lieu 
thereof  the  defendant  excepted. 

This  Court  held  in  Neiccomb  v.  Brooks,  16  W.  Va.  32,  that 
a  person  who  occupies  any  fiduciary  relation  to  another  is 
bound  not  to  exercise  for  his  own  benefit  and  to  the  preju- 
dice of  the  party  to  whom  he  stands  in  such  relation,  any  of 
the  powers  or  rights  or  any  knowledge  or  advantage  of  any 
description,  which  he  derives  from  such  confidential  relation. 
And  further,  that  a  purchase  by  a  fiduciary  while  actually 
holding  such  relation  in  reference  to  the  trust-property, 
either  of  himself  or  of  tlie  party  to  whom  he  holds  such  fidu- 
ciary relation,  is  voidable  at  the  option  of  the  party  to  whom 
he  stands  in  such  relation,  although  the  fiduciary  may  have 
given  an  adequate  price  for  the  property  and  gained  no  ad- 
vantage whatever. 

As  the  bill  of  exceptions  shows,  that  there  was  evidence 
tending  to  prove  the  facts  set  out  in  the  first  and  second 
counts  of  the  declaration,  that  the  defendant  w^as  the  agent 
and  attorney  of  the  plaintiff  for  the  collection  of  his  claim 
against  the  United  States,  and  that  while  standing  in  such 
relation  after  the   claim  had  been  allowed  bv  the  authori- 
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ties  of  the  United  Staten  for  over  one  thousand  throe 
hundred  dollars,  he  bought  the  chnni  of  his  principal 
or  client  for  the  sum  ot  four  hundred  dollars,  and  a  short 
time  thereafter  actually  received  on  the  claim  the  sum 
allowed  by  the  proper  authority,  amounting  to  one  thousand 
three  hundred  and  thirty-four  dollars  and  forty  cents.  The 
plaintitt'  chose  to  repudiate  the  sale,  which  he  had  a  perfect 
legal  right  to  do,  and  the  court  under  the  circumstances 
should  have  instructed  the  jury,  that  the  measure  of  the 
plaintift''s  damages  was  the  difterence  between  four  hundred 
dollars,  the  price  received  by  the  plaintiff  for  the  claim,  and 
one  thousand  three  hundred  and  thirty-four  dollars  and  forty 
cents  the  price  received  by  the  defendant  therefor,  with 
interest  from  the  date  he  received  it  less  the  price  stipulated 
to  be  paid  for  collecting  the  same.  The  instructions  referred 
to  and  made  part  of  the  bill  of  exceptions  are  all  improper, 
but  not  prejudicial  to  the  defendant;  they  were  much  more 
favorable  to  him,  than  they  should  have  been.  Under  the  facts 
disclosed  in  the  bill  of  exceptions,  it  was  entirely  immaterial 
what  represent-ations  were  made  by  the  detcndant  or  his 
agent  to  the  plaintiff  to  induce  him  to  part  with  his  claim. 
The  fiduciary  relation  of  attorney  to  client  or  agent  to  prin- 
cipal existed  at  the  time  the  sale  wds  made,  and  the  sale  was 
voidable  at  the  option  of  the  plaintiff. 

The  second  bill  of  exceptions  is  to  the  giving  of  the  follow- 
ing instruction:  "If  the  jury  believe  from  the  evidence,  that 
if  the  defendant  in  treating  for  the  purchase  of  the  claim,  or 
his  agent  at  the  time  of  the  purchase  thereof,  made  a  posi- 
tive false  representation  as  to  any  material  part  constituting 
an  inducement  to  the  sale,  or  by  the  concealment  of  any 
such  fact,  in  which  plaintiff  was  misled  and  suffered  damage, 
and  in  which  ])laintiff  is  i)resumed  to  have  trusted  to  them 
or  to  either  of  them,  and  not  to  have  relied  on  his  own  judof- 
mcnt,  then  the  purchase  of  said  claim  was  fraudulently 
obtained,  and  the  jury  must  find  for  the  plaintiff." 

Xone  of  the  facts  tending  to  prove  what  was  the  rela- 
tion of  the  parties  to  each  other  are  set  out  in  the  bill 
of  exceptions,  and  it  is  impossible  for  the  Court  to  «iy 
wheth(M'  the  instruction  wa,s  relevant  or  not,  but  as  a  proiwv 
sition    of  law   the   instruction  seems   to  us   to  be  correct. 
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CVump  V.  U.  S,  Mhimg  Co.,  7  Gratt.  368;  Grim  v.  Byrd,  '32 
Gratt.  293. 

Bill  of  exceptions  Xo.  1  sots  out  none  of  the  evidence  tend- 
ing to  prove  astute  of  facts  showing  the  relevancy  of  the  in- 
Btruction,  although  the  court  in  general  terms  certifies  as  in 
bill  of  exceptions  Xo.  2,  that  such  evidence  was  given,  and 
the  defendant  asked  the  court  to  give  the  two  following  in- 
structions: 4.  "The  court  instructs  the  jury,  that  if  they 
find  that  the  only  misrepresentations  made,  if  any  were  made 
by  Samuel  Black,  and  if  they  further  believe,  that  8uch  mis- 
representations were  innocently  made  without  any  fraudulent 
intent,  and  were  not  authorized  hy  the  defendant,  who  had 
no  knowledge  that  they  were  made,  or  charged  to  be  made 
before  the  institution  of  this  suit,  then  they  will  find  for  the 
detendant,  unless  they  further  find,  that  when  said  represen- 
tations were  made  by  Samuel  Black  he  was  the  agent  of  the 
defendant,  and  was  acting  within  the  scope  of  his  employ- 
ment or  authority.''  5.  "The  jury  must  find,  that  the  agent 
of  the  defendant  acted  within  the  range  of  his  employment 
before  the  principal  can  be  bound  by  any  false  representa- 
tions of  such  agent."  The  court  refused  the  instructions, 
and  in  lieu  thereof  gave  the  following:  "The  court  in- 
structs the  jury,  that  if  they  believe  from  the  evidence,  that 
Samuel  Black  was  the  agent  of  the  defendant  in  the  purchase 
of  the  claim  of  the  plaintiff,  without  he  made  positive  false 
representations  of  material  facts  or  concealed  facts,  which  it 
was  his  duty  to  communicate  to  the  jjlaintiff,  and  that  such 
representations  or  concealments  of  such  facts  were  nuide  or 
withheld  by  the  agent  at  the  time  of  the  jjurchase  of  said 
claim,  or  if  they  believe  from  the  evidence,  that  the  agent  in 
making  such  representations  or  concealments  acted  beyond 
the  scope  of  his  authority,  yet  if  they  further  believe  from  the 
evidence,  that  the  defendant  ratified  the  purchase  of  the 
plaintiff's  claim  made  by  the  said  agent  by  acce[>ting  and 
receiving  the  benefit  of  such  purchase,  then  in  either  case  all 
representations  and  acts  of  the  said  agent  occrurring  at  the 
time  of  the  purchase  and  with  reference  thereto  are  binding 
on  the  principal."  To  which  refusal  and  to  the  giving  of 
these  instructions  in  lieu  thereof,  the  defendant  excepted. 

There  is  nothing  in  this  bill  of  exceptions  to   show,  that 
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the  luoditication  ot  the  instruction  was  wrong.  We  cannot 
look  to  any  of  the  other  bills  of  exceptions  to  aid  us  in  tliis, 
neither  the  evidence  nor  the  facts  being  certified.  If  it  was 
a  fact,  and  we  must  assume  that  it  w^Jis,  that  the  evidence 
tended  to  show,  that  the  plaintiff'  accepted  the  fruits  of  the 
purchase  by  Samuel  Black,  his  agent,  then  the  rei)resenta- 
tions  which  such  agent  made  are  also  binding  upon  him. 

It  has  been  held,  that  a  debtor  cannot  have  the  benefit  of 
a  compromise  and  release  eil'ected  bj'  his  agent  with  his 
creditors,  without  adoptmg  all  the  representations  made-by 
the  agent  to  the  creditors  in  negotiating  the  same.  Craiis 
v.  Hunter,  28  X.  Y.  889 :  Souihrn  Express  Co,  v.  Palmer,  48 
Ga.  85;  Menkens  v.  Watson,  27  Mo.  163;  Krider  v.  Trustm 
Western  College,  81  la.  547.  And  further,  that  the  principal 
cannot  ratifv  the  act  of  the  agent  in  pait  and  repudiate  it  in 
part ;  he  must  repudiate  the  whole  or  he  will  ])e  bound  by 
the  acts  of  the. agent  in  his  behalf.  Fort  v.  Coker,  11  Heisk. 
579.  We  find  no  error  in  the  record  of  the  judgment  to  the 
prejudice  of  the  defendant,  and  it  nmst  be  affirmed  with  costi* 
and  damages  according  to  law. 

Judges  Green  and  Snyder  Concurred. 

Judgment  Affirmed. 


WHEELING. 
JO  206  Fisher  v.  Burdett. 

Submitted  January  11,  1883- Decided  April  28,  1883. 

Under  the  provisions  of  section  5  of  chapter  126  of  the  Code  of  this 
State,  in  any  action  on  a  contract,  whether  the  contract  be  by 
deed  or  by  parol,  the  defendant  may  file  a  plea  alleging  any 
such  failure  in  the  consideration  of  such  contract,  or  fraud  in 
its  procurement,  as  would  entitle  him  either  to  recover  damages 
at  law  from  the  plaintiflT,  or  to  relief  in  equity,  in  whole  or  in 
part;  and  if  such  plea  is  sufficient  in  form  he  is  entitle*!  to  prove 
factw  showing  such  failure  in  the  consideration  in  whole  or  in 
part.     (p.  629.) 
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Writ  of  error  to  a  judgment  of  the  circuit  court  ot  the 
county  ot  Roane,  rendered  on  the  17th  day  of  March,  1880, 
in  an  action  of  debt  in  said  court  then  pending,  wherein 
Henry  J.  Fisher  was  j)hiintiif,  and  James  E,  Burdett  was 
defendant,  allowed  upon  the  petition  of  said  Fisher. 

ITon.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  judgment  complained  of. 

The  facts  of  the  case  are  stated  in  the  opinion  ot  the  C'ourt. 
C  Ilogg  for  plaintiff  in  error. 

J,  6r.  Schll/ing  for  defendant  in  error  cited  Code  ch.  126 
§  5;  13  Gratt.  747  and  7  Graft.  310. 

SxYDER,  Judge,  announced  the  opinion  of  the  Court  : 

This  was  an  action  of  debt,  on  four  several  obligations 
under  seal,  brought  by  the  j)laintiff  against  the  defendant  in 
the  circuit  court  of  Roane  county.  The  consideration  of 
said  obligations,  as  shown  by  recitals  therein,  was  certain 
professional  services  which  the  plaintiff*  agreed  to  render  the 
defendant  lus  an  attorney  at  law.  A  part  of  the  plaintiff's 
demand  was  not  contested  and  the  court  on  Afarch  2,  1875, 
gave  the  j)laintifi\judgment  for  such  uncontested  i»art  and 
costs,  and  as  to  the  residue  the  defendant  pleaded  payment 
and  issue  was  thereon  joined.  At  a  subsecjuent  term  the  de- 
fendant filed  a  special  plea  in  writing  to  which  the  plaintift 
reydied  generally  an<l  issue  was  also  joined  thereon.  Three 
trials  were  had  by  jury  and  in  each  a  verdict  found  for  the 
defendant.  The  first  two  verdicts  were  set  aside  by  the 
court  and  judgment  entered  for  the  defendant  on  the  third. 
Before  the  last  trial  the  defendant  by  leave  of  the  court  with- 
drew his  replication  to  the  defendant's  special  plea  and 
moved  the  court  to  strike  said  plea  from  the  record,  which 
motion  the  (jourt  overruled,  and  then  plaintiff  again  filed  his 
replication  to  said  plea  and  issue  was  joined  thereon.  Dur- 
ing the  final  trial  the  plaintiff  took  a  bill  of  exceptions,  from 
which  it  appears  that  certain  facts  were  [)roved  by  the  de- 
fendant tending  to  show  a  failin-i?  in  the  consideration  of  the 
obligations  sued  on,  to  the  proving  of  which   facts  the  plain- 
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tiff  objected,  but  the  court  overruled  saixl  objection  and  the 
plaintiff  excepted.  The  said  special  plea  of  the  defendant  is 
based  upon  the  first  clause  of  section  5  of  chapter  126  of  our 
(\)de,  and  alleges  facts  which,  if  proved,  establish  a  total 
failure  in  the  consideration  of  the  obligations  in  the  plaintiffs 
declaration  mentioned,  but  it  does  not  aver  any  such  matter 
existing  before  the  execution  of  said  obligations,  or  any  such 
mistake  therein  or  in  the  execution  thereof,  a»s  would  have 
entitled  the  defendant  to  relief  in  equity  in  whole  or  in  part 
There  was  no  objection  to  the  form  of  the  j)lea  in  the  court 
below,  and,  as  I  see  none,  it  is  unnecessary  to  set  it  out  fiir- 
ther  here.  The  only  ground  relied  on  by  the  plaintiff  in 
error  for  reversing  the  judgment  of  the  circuit  court  is,  that 
the  obhgations  sued  on  by  the  plaintiff,  being  contracts 
under  seal,  the  law  conclusively  jjresumes  a  consideration 
therefor,  and,  therefore,  the  said  court  erred  in  permitting 
the  defendant  either  to  plead  or  prove  any  failure  in  the  con- 
sideration thereof  By  im{)lication  ho  admits  that  the  de- 
fondant  might  have  pleaded  and  proved,  under  the  latter 
clause  of  said  section  five  of  the  statute,  such  matter  existing 
before  the  execution  of  said  obligations,  or  any  such  mistuke 
therein  or  in  the  execution  thereof,  as  would  entitled  him  to 
relief  in  ecpiity,  but  he  denies  that  the  first  clause  of  said  sec- 
tion has  any  application  to  contracts  under  seal.  If  such  is 
the  pro[)er  construction  and  effect  of  said  statute  the  circuit 
court  erred ;  otherwise,  it  did  not,  and  this  is  the  sole  ques- 
tion to  be  determined  in  this  case. 

The  first  statute  of  Virginia  authorizing  equitable  defenses, 
or  sets-off'  of  this  character,  was  passed  April  16,  1831.  Acts 
1830-31 ,  ch.  1 1  sec.  62  p.  62.  This  act  in  terms  declared  that: 
"  In  all  actions  at  law,  founded  on  contract,  tvhefhn"  sw*h  con- 
tract  he  hjj  deed  or  parol,  *  *  *  the  defendant  may  file  a 
special  plea  in  bar,  in  the  nature  of  a  plea  of  set-off,  alleging 
any  such  matter  of  fraud  in  the  consideration,  or  in  the  pro- 
curement of  the  contract,  or  anu  such  fadare  in  the  considera- 
tion thereof,  *  *  *  as  would  entitle  such  defendant, 
either  to  recover  damages  at  law,  in  any  form  of  action,  from 
the  plaintiff,  *  *  *  or  to  relief  in  equity,  in  whole  or  in 
part,  against  the  obligation  of  the  contract  upon  him;  *  * 
And  in  all  actions  founded  on  any  contract  by  deed,  the  de- 
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fendant  may  file  a  special  plea  in  bar,  in  the  nature  of  a  plea 
of  set-oft',  alleging  any  sueh  matters  existing  before  the  exe- 
cution of  the  deed,  or  any  such  mistake  therein,  or  in  the 
execution  thereof,  as  would  entitle  him  to  relief  in  equity,  in 
whole  or  in  part,  against  the  obligation  of  the  contract  upon 
him." 

This  act  continued  in  force  until  the  Code  of  Virginia  of 
1849  went  into  eftect.  The  re  visors  of  that  Code  in  their 
report,  without  note  or  comment,  substituted  for  said  act, 
section  5  of  chapter  172  of  said  Code  of  1849,  which  was 
adopted  by  the  Legislature,  and  our  statute — section  5  of  chap- 
ter 126  Code  of  1868— is  a  literal  copy  from  the  Code  of  1849. 

The  said  section  5  of  our  Code  is  as  follows : 

"  5.  In  any  action  on  a  contract,  the  defendant  may  file  a 
plea  alleging  any  such  failure  in  the  consideration  of  the  con- 
tract, or  fraud  in  its  procurement,  or  any  such  breach  of  any 
warranty  to  him  of  the  title  to  real  property  or  of  the  title 
or  the  soundness  of  personal  property,  for  the  price  or  value 
whereof  he  entered  into  the  contract,  as  would  entitle  him, 
either  to  recover  damages  at  law  from  the  plaintiflT,  or  the 
person  under  whom  the  plaintift' claims,  or  to  relief  in  equity, 
in  whole  or  in  part,  against  the  obligation  of  the  contract ; 
or  if  the  contract  be  by  deed,  alleging  any  such  matter  ex- 
isting before  its  execution,  or  any  such  mistake  therein,  or  in 
the  excution  thereof,  as  would  entitle  him  to  such  relief  in 
equity ;  and  in  either  case  alleging  the  amount  to  which  he 
is  entitled  by  reason  of  the  matters  contained  in  the  plea. 
Every  such  plea  shall  be  verified  by  affidavit." 

Before  the  adoption  of  said  act  of  1831,  the  courts  of  Vir- 
ginia held,  that  the  defendant  could  not  vacate  a  bond  at  law 
because  he  was  imposed  upon  in  a  settlement  of  accounts 
which  preceded  its  execution,  or  because  the  bond  was 
founded  on  a  false  or  fraudulent  statement  of  facts — Taylor 
V.  King^  6  Munf  368;  or  because  the  bond  had  been  obtained 
by  fraudulent  misrei)resentations  made  by  the  plaintiff^ — 
Wf/che  V.  Macklln^  2  Rand.  426;  or  when  the  action  was  on  a 
contract  either  by  deed  or  by  parol  the  defendant  could  not 
at  law  show,  that  the  consideration  had  failed  hi  part — Tom- 
Unson  V.  Mason^  6  Rand.  1()9;  Webster  v.  Coach,  Id.  519:  1 
Rob.  Pr.  (old)  227-8;  Christian  v,  Milkr,  i  Leigh  78. 
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After  the  passage  ot  said  act,  it  was  held,  that  under  \t^ 
provisions,  a  tenant  may  sot-off  against  rents  the  damages 
accrued  by  the  failure  of  his  lessor  to  make  repairs — CizW- 
well  (f  (Jo,  V.  Penningion,  3  Gratt.  91;  or  in  an  action  upon  a 
bond  given  for  the  hire  of  two  slaves  one  of  whom  was  never 
delivered,  the  hirer  is  entitled  to  a  credit  for  tlie  amount  of 
the  hire  of  the  slave  not  delivered — hbdl.  v.  XorreU,  4  Id. 
176;  or  in  an  action  on  a  bond  given  for  a  slave  the  defendant 
may  i)lead  that  the  slave  was  unsound  at  the  time  of  the  sale 
which  fact  the  plaintift  knew  but  fraudulently  concealed — 
Fleming  v.  Tolei\  7  Id,  310;  or  in  debt  on  a  bond,  a  plea  that 
it  was  given  for  goods  which  were  unsound,  is  good — CfOi- 
vifu/hnm  v.  Sniifk,  10  Id,  255. 

In  Wafkinfi  v.  Hoph'n.'^,  13  Gratt.  743,  decided  in  1857,  in  a 
suit  brought  in  1854,  after  the  Code  of  184J*  went  into  effect, 
the  court  held,  that  in  an  "action  on  a  hoi'd  given  for  land,  a 
plea  that  the  jilaintift  had  failed  to  give  the  defendant  posses- 
sioji  of  two  acres  of  the  land:  or  a  plea  that  the  jdaintiff  had 
tailed  to  deliver  possession  of  the  land  for  two  months  after 
the  time  at  which  by  the  contract  he  was  to  deliver  posses- 
sion; or  that  he  had  not  delivered  the  tenement  in  the  [)light 
and  condition  in  which  it  was  at  the  time  of  the  sale,  and  in 
which  by  the  contract  he  was  to  deliver  it,  but  delivered  it  in 
a  damaged  condition  from  injuries  done  or  permitted  in  the 
meantime  to  the  tenement  and  freehold,  is  a  good  plea,  .?e//<«// 
up  a  partial  fa  dare  (tf  fhe  eonsidrrafionJ'  Tn  delivering  the 
opinion  of  the  court  in  that  case  Judge  Lee  says:  "The 
terms  of  the  act  are  general,  'in  any  action  on  a  contract,' 
and  if  iiu'hnks  rontrarfs  b}/  drcd  as  well  as  by  parol,  and  there 
can  be  no  reason  for  exchuling  all  (contracts  relating  to  the 
sale  and  purchase  of  real  ])roperty  from  its  operation."  18 
Gratt.  747. 

The  plain  pur])Ose  of  the  said  statute  was  to  give  the  same 
measure  of  relief,  by  a  plea  under  it,  that  <*ould  be  obtained 
by  the  defendant  in  an  independent  action  brought  at  law 
for  the  same  cause,  or  in  e(|uitv  for  relief  growing  out  of  the 
same  transaction,  and  thus  to  prevent  one  cause  of  action  from 
being  divided  into  two.  So  that  to  give  ettcct  to  this  plain 
purpose  it  is  as  essential  that  it  should  include  contracts  under 
seal  iis  well  as  contracts  by  parol.     The  original  act  of  1831 
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did  in  express  terms  ineliule  botli  classes  of  contracts,  and 
neither  the  language  of  the  statute  of  1849  nor  the  circum- 
stances attending  its  substitution  for  said  act,  indicate  any 
intention  or  purj>ose  to  restrict  the  latter  statute  to  contracts 
by  parol.  When  any  change  in  the  law  was  intended  the 
revisors  almost  invariably  added  a  note  to  their  report  giving 
the  character  of  the  change  and  their  reasons  for  it,  and 
when  no  change  was  intended  except  in  the  words  or  by  con- 
densing and  making  it  more  brief,  they  as  invariably  made 
no  comment.  In  reporting  this  statue,  they  did  so,  without 
note  or  comment,  thus  indicating  very  strongly  by  implica- 
tion that  no  alteration  in  the  eifect  of  the  statute  was  made 
or  intended  to  be  made.  But  if  there  could  have  been  any 
doubt  on  the  subject,  that  doubt  has  been  entirely  removed 
by  the  decision  of  the  court  in  Waddns  v.  Hopkins^  13  Qratt. 
748,  from  which  we  have  quoted  above.  The  court  there, 
after  quoting  a  part  of  the  first  clause  of  our  present  statute 
states,  expressly,  that,  "it  includes  contracts  6// ^Z^'e^Z  as  well  as 
by  parol." 

lam,  therefore,  of  opinion  upon  both  reason  and  author- 
ity that,  under  said  section  5  of  chapter  126  of  our  Code,  the 
defendant,  in  any  action  on  a  contract,  whether  such  con- 
tract be  under  seal  or  by  parol,  may  file  a  plea  alleging  any 
such  failure  in  the  consideration  of  the  contract  or  found  in 
its  procurement,  as  would  entitle  him  either  to  recover  dam- 
ages at  law  from  the  plaintiff,  or  to  relief  in  equity,  in  whole 
or  in  part;  and  that  consequently  the  circuit  court  did  not 
err  in  this  case  in  refusing  to  strike  out  the  defendant's 
special  plea,  nor  in  permitting  the  defendant  to  prove  facts  on 
the  trial  t^»nding  to  show  a  failure  in  the  consideration  of  the 
obligations  sued  on  by  the  plaintiff. 

For  the  foregoing  reason  the  judgment  of  the  circuit  court 
must  be  affirmed  with  costs  to  the  defendant  in  error  and 
thirty  dollars  damages. 

The  Other  Judges  Concurred. 

Judgment  Affirmed, 
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WHEELING. 

Anderson  r.  Snyder. 

Submitted  January  18,  1888— Decided  April  28,  1883. 

(*Snydek,  Judue,  Absent.) 

1.  A  court  of  equity  will  not  decrtH3  a  cancellation  of  a  contract  for 

the  Hale  of  land  between  vendor  and  vendee,  in  the  absence  of 
mistake,  accident  or  fraud,  where  the  contract  is  not  illegal  or 
contrary  to  public  policy,  meivly  on  the  ground  of  deficiency  in 
the  quantity  of  land  Hold,  where  compensation  for  such  defi- 
ciency, can  be  made  to  such  vendee,     (p.  042.) 

2.  Where  a  vendee  has  conveyed  to  the  vendor  certain  land.H,  in  ex- 

change for  other  lands  sold  to  such  vendee  and  the  vendor  has 
conveyed  the  lands  soconveyetl  to  him,  to  a  third  party,  and  he 
is  unable  to  reconvey  said  landn  to  such  vendei*,  it  is  error  in 
the  court  to  decree*  a  cancellation  of  said  dee<l,  in  a  suit  brought 
by  said  vendee  against  said  ven<lor  and  his  alienees  of  said 
land,  upon  the  coiiHcnt  of  naid  vendor,  even  where  his  said 
alienees  fail  to  appear,  in  the  circuit  court  or  in  this  Court  to 
resist  the  same.    (p.  640.) 

3.  If  it  appear  to  this  Court  that  such  decree  of  cancellation  so  enterwi 

by  the  consent  of  such  vendor,  will  be  detrimental  to  the  inter- 
ests of  any  of  the  defendants,  it  will,  in  accordance  with  its 
ninth  rule  of  practice  **consider  the  whole  record  as  before  it 
and  will  review  the  proct^cdings  in  whole  or  in  i>art,  in  the 
same  manner,  an  it  would  do,  were  such  appellee  to  bring  the 
same  before  it  by  ap]>eal,  unless  such  error  shall  be  waived  by 
such  appellee.^*     (p.  041.) 

4.  If  the  vendor  by  his  written  contnict  agrees  to  convey  for  a  speci- 

fied price,  a  tract  of  land  described  by  metes  and  bounds  or 
otherwise,  with  the  words  added,  containing  a  sjXHjified  num- 
ber of  acres,  or  that  nunil)er  of  acres  "more  or  less,"  this  on  the 
the  face  of  such  contract  is  a  contract  not  by  the  acre,  but  in 
gross  and  without  any  implied  warranty  of  the  quantity,  and 
not  being  ambiguous  cannot  be  explained,  modified  or  altered 
by  any  kind  of  parol  testimony.  And  in  such  a  case,  if  there 
was  no  fraud  in  either  party,  a  court  of  ec(uity  will  allow  no 
abatement  or  compensiition  on  account  of  a  deficiency  in  the 
quantity  of  said  land.     (p.  647.) 

5.  Although  the  sale  be  in  gross,  and  not  by  the  acre,  if  the  vendor, 

to  induce  the  vendee  to  purcha.se,  falsely  represents  to  him  that 
^Counsel  below. 
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the  land  contains  a  speinAecl  number  of  acres,  or  that  number 
"more  or  less,"  and  the  vendee  relying  on  the  truth  of  such 
representation,  is  thereby  induced  to  purchase  the  same  as  con- 
taining about  that  numbi»r  of  acres,  at  a  price  lie  would  not 
otherwise  have  given  for  it,  such  representation  even  if  inno- 
cently ma<le,  may  amount  to  an  implied  warranty  of  the  num- 
ber of  acres,  and  the  vendor  may  be  comix?lled  to  account  to  the 
vendee  for  a  deficiency  in  the  number  of  acres,     (p.  648.) 

6.  If  such  false  representations  of  such   vendor  be  unqualified,   as 

made  upon  iiis  i>ersoual  knowledge,  and  tlie  vendee  believe  and 
rely  on  them  as  true,  which  he  has  a  right  to  do,  it  ou^lit prima 
facie  to  be  regarde<i,  that  the  vendw  was  induced  to  pay,  or  to 
agree  to  pay  the  price  named  in  the  contract  because  of  the  state- 
ment contained  in  it  of  the  number  of  acres  in  the  tract  of  land 
sold,  and  the  vendor  must  in  theal>sence  of  all  proof,  be  regard- 
ed as  guilty  of  a  fraud  ujmn  the  vendee,  and  for  this  reason  a 
court  of  equity  will  require  the  vendor  to  make  to  the  vendee 
un  abatement  from  his  purcha.se-money  if  not  paid,  or  if  paid, 
com|x?nsation  for  such  <ieficiency.     (p.  654. ) 

7.  The  measure  of  such  compensation  or  abatement  is  the  contract 

price  by  the  acre,  of  the  land  sold,  if  the  same  can  i)e  ascertained, 
and  if  not  ascertainable,  then  the  average  value  by  the  acre  of 
the  land  sold,  must  betaken  as  the  measure  of  such  compensa- 
tion or  "abatement,    (p.  654.) 

8.  Sections  22  and  23  of  chapter  130  of  the  Code  of  West  Virginia 

made  no  material  change  in  the  common  law  rule  of  evidence 
as  to  husband  and  wife  giving  evidence,  for  or  against  each 
other,  in  a  cause  in  which  they  are  parties,  except  in  an  action 
or  suit  between  husband  and  wife.  J^ose  d-  Co.  v.  Brown^  10  W. 
Va.  122  and  Hill  et  ux.  v.  Proctor,  11  W.  Va.  5«.     (p.  644.) 

9.  In  the  fifth  exception  to  section  23  of  chapter  130  of  the   Code  of 

West  Virginia,  the  words  in  "a;i  action  or  auit  brtwccn  husband 
and  wife, ^^  are  to  be  construed  as  synonymous  with  the  words, 
"a  controversy  between  husband  and  wife,"  and  therefore 
neither  the  husband  or  wife  was  a  competent  witness  for  or 
against  each  other  in  a  controversy  l)otween  them,  and  a  third 
party  in  any  action,  suit  or  other  proceeding,  although  they 
may  severally  stand  therein,  as  plaintiff  and  defendant,  (p.645.) 

10.  .\  case  in  which  the  decrees  of  the  circuit  court  appealed  from, 

are  reversed,  and  the  appellant  decreed  to  pay  the  costs  of  the 
appeal  to  an  appellee,  as  the  party  substantially  prevailing  in 
the  appellate  court. 

Appeal  from  and  su per sv< leas  to  two  decrees  ot  the  circuit 
court  of"  the  county  of  Greenbrier,  rendered  respectively  on 
the  12th  day  of  June,  1880,  and  on  the  11th  day  ot  Xovem- 

80 
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her,  1880,  in  a  cause  in  said  courJ:  then  pending  wherein 
Jennie  Anderson  was  plaintiff,  and  William  R.  Snyder  was 
defendant,  allowed  upon  the  petition  of  said  Snyder, 

Hon.  Homer  A.  Holt,  judge  of  the  eighth  judicial  circuit, 
rendered  the  decrees  appealed  from. 

Woods,  Judge,  furnishes  the  following  statement  of  the 
case : 

In  1878  Jennie  Anderson,  the  wife  of  Charles  S.  Ander- 
son, filed  her  bill  in  the  circuit  court  of  Greenbrier  connty 
against  her  said  husband,  William  K.  Snyder,  Rebecca  A. 
Hunter  and  Fanny   Hunter,  alleging  that  on  the  29th  of 
Jun3,  1875,  her  hu^ban  1  o.Vii3d  aa  uu  livided  half  of  a  tract 
of  two  hundred  and  eighteen  acres  of  land,  and  that  she 
owned  one  hundred  and  sixty  acres  of  land  worth  at  least 
forty-five  dollars  per  acre,  as  her  separate  estate,  and  that  all 
of  said  lands  lie  in  Greenbrier  county  in  this  State;  that  said 
William  R.  Snyder  on  that  day  claimed  to  be  the  owner  of 
two  tracts  of  land  in  Roanoke  county,  Virginia,  one  of  which 
was  known  as  the  *' Margaret  Johnson  tract,"  which  he  rep- 
resented to  contain  ninety  acres,  and  to  be  worth  sixty  dol- 
lars per  acre,  and  the  other  known  lus  the  "woodland  tract,'' 
which  he  rei)resented  to  contain  six  hundred  acres  and  to  be 
woii:h  two  dollars  per  acre;  that  said  Snyder  desiring  to 
obtain  her  said  one  hundred  and  sixty  acres  of  land,  fraudu- 
lently and  collusively  combined  with   her  said  husband  to 
deceive  and  mislead  her  in  relation  to  the  (pumtity,  quality 
and  value  of  said  Roanoke  lands,  which  she  had  never  seen, 
and  of  which  she  had  no  personal  knowledge;  that  said  Sny- 
der deceitfully,  willfully  and  fraudulently  misrepresented  to 
her   that  the   said   "Mai-garet  Jt)hnson    tract,"    contained 
nifiet)/ ncvoH  and  was  worth  sixty  dollars  per  acre ;  that  the 
"woodlarur'  contained  six  hundred  acres  and  was  worth  two 
dollars  per  acre,  that  believing  these  representations  to  be 
true,  and  relying  exclusively  upon  these  representations  as  to 
the   character,  location,  quantity   and   value   of  said  lands 
made  to  her  by  said  Snyder  and  her  said  husband,  whom  he 
had  paid  to  aid  in  misleading  and  deceiving  her,  she  wafi 
induced  to  enter  into  an  agreement  with  the  said  Snyder  on 
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the  said  29th  of  June,  1875,  wherehv  he  bound  hiraself  to 
eonvey  to  her  ^'wlth  deed  of  r/erieral  war  rant//  free  from  erici/m- 
hranee^'  said  two  parcels  of  land  in  Roanoke  county,  one  con- 
taining nhietif  acres,  and  the  other  sir  hundred  acres  and  to 
l>ay  to  her  eight  hundred  dollars,  in  three  installments,  the 
last  of  which  became  due  on  the  Ist  of  October,  1877,  and 
all  to  bear  interest  from  the  Ist  of  October,  1875:  that  she 
and  her  said  luisband  by  deed  dated  the  29th  of  June,  1875, 
conveyed  with  covenants  of  general  warranty  to  the  said 
Snyder,  ber  said  one  hundred  and  sixty  acres,  and  her  hus- 
band's said  moiety  of  said  two  hundred  and  eighteen  acres, 
"in  consideration  of  certain  lands  and  money,  i)articularly 
set  forth  and  descril)ed  in  said  written  agreement"  witb  said 
Snyder;  that  in  said  deed  a  vendor's  lien  wjuh  retained  on' 
both  of  said  tracts  of  land  for  the  perfornuuice  of  said  writ- 
ten agreement.  Said  bill  further  alleges  tbat  the  said  Sny- 
der sold  to  her  both  of  his  said  tracts  of  land  by  tlie  acre ; 
that  she  agreed  to  take,  ai\d  <lid  take  the  said  "Margaret 
Johnson  tract''  at  sixty  dollars  and  the  "woodland''  at  two 
dollars  per  acre ;  that  since  her  purchase  she  has  had  the 
said  lands  surveyed,  and  has  ascertained  that  said  "Johnson 
tract'*  contains  only  eighty-two  acres,  and  the  "woodland" 
only  five  hundred  and  sixty-five  acres ;  thac  the  said  "John- 
son" land  was  not  worth  thirty  dollars  and  the  ^'woodland" 
not  more  than  one  dollar  per  acre;  that  no  part  of  said  eight 
hundred  dollars  has  bi-en  paid  to  her,  but  Snyder  claims  he 
has  paid  the  same  to  her  husband,  who  she  avei>?  had  no 
authority  to  receive  the  same:  that  her  said  one  hundred 
and  sixty  acres  on  the  29th  of  June,  1875,  was  worth  seven 
thousand  two  hundred  dollars,  while  said  Roanoke  lands  on 
that  day,  were  not  worth  more  than  three  thousand  five  hun- 
dred dollars,  and  that  instead  of  eight  hundred  dollars  she 
ought  to  have  received  three  thousand  seven  hundred  dol- 
lars as  the  difterence  in  the  value  ot  said  lands.  Said  bill 
further  alleges  that  said  Snyder  on  the  27th  of  July,  1875, 
by  deed  of  that  date  conveyed  the  sai<l  one  hundred  and 
sixty  acres,  and  said  moiety  of  said  two  hundred  and 
eighteen  acres  to  the  said  Rebecca  A.  Tlunter  and  Fanny 
Hunter,  and  thereupon  prays,  that  the  contract  and  deed  of 
the  29th  of  June,  1875,  between  herself  and  husband  and 
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said  Snyder,  may  be  canceled  and  annulled;  that  said  Sny- 
der be  compelled  to  pay  her  the  real  difterence  in  value 
between  her  one  hundred  and  sixty  acres,  and  the  Roanoke 
lands;  that  she  have  compensation  for  the  deficiency  in  the 
number  of  acres  m  said  two  tracts  at  the  contract  price ;  that 
she  may  have  a  decree  for  said  eight  hundred  dollars,  with  its 
interest,  that  said  lands  conveyed  to  Snyder  may  may  Iw 
sold  to  satisfy  her  demands,  and  in  case  that  said  deed  and 
contract  can  not  be  canceled,  that  said  Snyder  be  compelled 
to  convey  to  her  said  Roanoke  lands  by  deed  with  covenants 
of  general  warranty  free  from  encumbrances,  and  for  general 
relief. 

The  defendants,  Rebecca  A.  and  Fanny  Hunter  and  C.  S. 
Anderson,  never  ai)peared  in  said  cause,  and  the  bill  as  to 
them  was  taken  for  confessed.  The  defen<lant  Snyder  an- 
swered the  bill,  to  which  answer  the  [)laintift* replied  generally. 
The  answer  admits  the  exchange  of  said  lands,  and  the  exe- 
cution of  the  deed  and  contract  of  the  29th  June,  1875:  it 
alleges  that  Snyder  has  paid  all  the  said  eight  hundred  dol- 
lars; that  a  large  part  of  it  was  paid  to  discharge  liens  exist- 
ing on  said  one  hundred  and  sixty  acre  tract,  and  on  notes 
executed  by  said  plaintiff,  and  the  balance  upon  debts  due 
from  C,  S.  Anderson  at  his  rc(|uest,  which  were  afterwards 
ratified  by  her.  Said  answer  denies  the  said  fraud,  niisrejv 
resentation  and  deceit  a11ege<l  in  the  bill;  the  said  defendant 
denies  that  he  n^presented  said  Johnson  tract  to  contain 
ninety  acres,  or  the  "woodhind''  to  contain  six  hundred  acres. 
He  avers  that  lie  refused  to  warrant  the  quantity  of  land  in 
either  of  said  tracts ;  that  he  made  the  contract  with  said  C. 
S.  Anderson,  as  the  agent  of  the  plaintiff,  and  that  he  knew 
more  about  the  quantity  and  quality  of  the  lands  than  defend- 
ant did,  he  having  lived  near  them,  and  had  had  the  "John- 
son land"  rented  at  one  time ;  says  he  told  said  C.  S.  Ander- 
son that  his  title  i)ai)ers  called  for  eighty  acres,  though  ho 
believed  it  would  run  out  eighty  or  ninety-five  acres,  and  that 
£tt  his  request  defendant  inserted  in  the  said  written  contract 
^'nifffft/  arrrs  more  or  /('.sn,"  that  the  wonls  "more  or  less"  were 
inserted  in  said  contract  for  the  express  purj^ose  of  excluding 
any  warranty  of  quantity,  and  that  this  was  fully  amlersfood 
and  ar/rcid  to  by  said  C  *S.  Afvlenion  at  the  time;  that  he  told 
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him  he  did  not  know  the  number  of  aeros  in  the  ''wood- 
land;" that  he  had  bouirht  five  hundred  and  thirty-six  acres 
ot  it  from  Burwell,  and  that  there  was  an  unknown  quantity 
of  his  home  place,  of  twenty-five  to  fifty  acires,  and  it  wa«put 
ill  the  contract,  of  six  hundred  acres  "more  or  less,"  without 
any  other  representation  ot  the  quantity,  and  with  the  dis- 
tinct agreement  that  it  was  a  sale  in  gross  and  not  by  the 
acre;  he  denies  that  the  "Johnson  tract"  wa«  exchanged  at 
sixty  dollars,  and  the  "woodland"  at  two  dollars  per  acre,  but 
avers  that  both  tracts  were  estimated  and  exclianged  in  gross, 
whether  the  quantity  was  more  or  less;  he  denies  that  he 
fraudulently  colluded  with  plaintiftV  said  husband;  and  also 
that  the  terms  of  the  exchange  were  discussed  with  [)laintiflf 
or  in  her  hearing — further  than  to  announce  to  her  the  con- 
clusion, whidi  she  agreed  to,  upon  condition  that  defendant 
would  make  her  a  present  of  a  horse  worth  one  hundred  and 
fifty  dollars — which  defendant  agreed  to.  He  admits  that  he 
was  not  then  prepared  to  convey  said  land,  but  avers  he  would 
be  able  to  do  so  on  the  Ist  November,  1878,  when  he  would  do 
so,  and  says  that  a  vendor's  lien  wan  retained  by  the  plaintiff 
on  the  lands  conveyed  to  defendant  as  appears  by  her  deed 
of  29th  June,  1875.  Said  deed  and  written  agreement  are 
filed  with  said  bill  as  exhibits,  amd.are  made  part  of  it. 

On  the  14th  of  June,  1879,  the  cause  was  heard  upon  the 
bill  taken  for  confessed  as  before  stated,  and  upon  the  an- 
swer of  Snyder,  exhibts  and  depositions  and  referred  to  Com- 
missioner John  A.  Preston,  to  state  and  report: 

"1st.  What  deficiency,  if  any,  there  is  in  the  *  Margaret 
Johnson '  tract  of  land  and  its  value  per  acre  on  the  29th 
of  June,  1875. 

"2d.  What  deficiency,  if  any,  in  the  'woodland'  tract, 
and  its  value  per  acre  on  the  29th  day  of  June,  1875. 

"  3d.  What  was  the  value  per  acre  of  the  eTcnnie  Anderson 
tract  of  land  on  tlie  29t]i  day  of  June,  1875. 

"  4th.  What  was  the  value  per  acre  of  the  C.  S.  Anderson 
tract  of  mountain  land  on  the  29th  day  of  June,  1875. 

"5th.  What  w^as  the  true  difference  in  value  between  the 
fiirst  two  tracts  and  the  last  two,  on  the  said  29th  day  of  June, 
1875. 

"6th.  What  credits,  if  any,  defendant,  Wm.   R.  Snyder, 
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is  entitled  to,  against  his  obligation  to  the  plaintiff  tor  eight 
.  hundred  dollars,  as  per  contract  (hited  June  29,  1875. 

''  7th.  Anv  other  matter  deemed  i>ertinent  or  recjuired  by 
any  party." 

Tlie  plaintiff  took  the  <lepo8itions  of  thirtj'  witnesses  in- 
cluding those  of  herself  and  husband;  and  the  defendant, 
Snyder,  took  his  own  deposition  and  those  of  twelve  otlier 
witnesses.     The  greater  portion  of  this  testimony  was  taken 
to  show  the  values  of  said  several  tracts  of  land  at  the  date 
ot  said  exchange,  and  the  deficiency  in  the  number  of  acre.*? 
in  the  Roanoke  lands.     Said  commissioner  rei)orted  that  the 
Johnson  tract  contained  eighty-one  and  one  half  acres,  leav- 
ing a  deficiency  of  eight  and  one  half  acres,  and  that  said 
land  of  the  date  of  said  exchange  was  worth  forty  dollars 
per  acre;  that  the  "woodland''  contained  five  liundred  and 
seventy-four  and  one  half  acres,  leaving  a  deficiency  of  twen- 
ty-five and  one  luilf  acres,  and  that  said  land  at  said  exchange 
was  worth  fifty  cents  per  acre:  that  at  the  same  date  the  one 
hundred  and  sixty  acre  tract  was  worth  forty-five  dollars  ]»er 
acre,  and  the  moiety  of  the  two  hundred  and  eighteen  acres  was 
worth  two  dollars  and  seventy-five  cents  ]>er  acre ;  that  said 
deficiency   at  the  values  ascertained  by  him,  amounted  to 
three  hundred  and  fifty -two 'dollars  and  seventy-five  cents, 
and  at  the  prices  alleged  by  said  plaintift",  to  five  hundred 
and  sixty -one  dollars.     He  returned  in  his  rei)ort  three  state- 
ments of  the  account  between  said  plaintift  and  said  Snyder, 
numbered  respectively  1,  2  and  3.     The  plaintiff  excepted  to 
statements  2  and  3  and  also  to  so  much  of  said  report  as  fixed 
the  value  of  said  deficiency  at  torty  dollars  per  acre  for  said 
Johnson  tract,  and  fifty  cents  [)er  acre  for  the  "woodland," 
instead  of  sixty  dollars  per  acre  for  the  former,  and  two  dol- 
lars per  acre  for  the  latter.     Said  defendants  filed  no  except- 
ions to  said  report. 

On  the  10th  day  of  June,  1880,  the  defendant  Wni.  R. 
Snyder  executed  and  filed  in  said  cause  a  {)aper  writing  in 
these  words : 

"Consent  for  rescission  by  W.  R.  Snyder: 
Jennie  Anderson        1 
vs.  <> 

William  R.  Snvder  (f-  oh.  j 

"The  defendant,  William  R.  Snyder,  hereby  consents  that 
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inasmuch  as  the  phiintitf  charges  in  her  bill  that  in  the  ex- 
change of  lands  njade  and  mentioned  in  her  bill  she  was 
overreached  and  defrauded,  this  charge  he  [jronounces  un- 
true, and  to  show  his  confidence  in  the  fairness  and  justice  of 
said  exchange,  he  here  offers  and  consents  that  the  prayer  ot 
the  plaintiff's  bill  asking  for  a  rescission  of  said  sale  may  be 
granted  her  by  the  court,  and  that  the  parties  thereto  be  re- 
stored to  their  rights  as  they  were  before  said  contract  and 
sale  were  entered  into,  which  he  avers  can  be  done. 

*'\Vm.  R.  Snyder." 
''June  10,  1880. 

On  the  12th  of  June,  1880,  the  (?ourt  entered  in  said  cause 
the  following  decree : 

"This  cause  came  on  this  day  to  be  again  heard  upon  the 
papers  formerly  read,  the  answer  of  Wm.  R.  Snyder, general 
replication  to  said  answer,  the  report  of  Commissioner  John 
A.  Preston  made  pursuant  to  a  former  decree  in  this  cause, 
with  exceptions  endorsed  on  said  report,  the  exhibits  filed, 
depositions  of  witnesses,  the  written  consent  of  said  W.  R. 
Snyder  to  a  cancellation  and  rescission  of  the  (contract  made 
between  him  and  the  said  Jennie  Anderson  according  to  the 
prayer  of  her  bill,  and  was  argued  by  counsel,  Up(m  consid- 
eration whereof,  it  is  adjudged,  ordered  and  decreed  that  the 
said  contract  between  the  said  Jennie  Anderson  and  Wm. 
R.  Snyder,  and  the  said  deed  made  by  the  said  Jennie  Ander- 
son and  her  husband,  C.  S.  Anderson,  to  the  said  Wm.  R. 
Snyder,  both  dated  the  29th  day  of  June,  1875,  be  canceled 
and  rescinded,  and  that  the  said  Wm.  R.  Snyder  reconvey 
unto  the  said  Jennie  Anderson  the  one  hundred  and  sixt}'^ 
acres  in  said  deed  mentioned,  and  to  the  said  C.  S.  Anderson 
the  one  half  of  the  two  hundred  and  eighteen  acres  in  the 
proceedings  and  said  deed  of  the  29th  day  of  June,  1875, 
mentioned  and  described,  and  that  said  Snyder  shall  procure 
his  wife's  signature  and  acknowledgment  to  such  deeds  of 
reconveyance,  and  that  the  said  parties  remain  in  possession 
as  they  now  are  until  the  report  hereinafter  directed  is  taken 
and  confirmed  by  the  court;  and  it  is  further  adjudged, 
ordered  and  decreed  that  this  cause  be  referred  to  John  A. 
Preston,  a  commissioner  of  this  court,  who  shall  take  an  ac- 
count between  the  said  Jennie  Anderson  and  the  said  Wm. 


Digiti 


zed  by  Google 


640  Anderson  /;.  Snyder.  [Sup.  Ct. 

R.  Snyder,  showing  the  full  amount  of  the  debts  and  credits 
due  from  one  and  to  the  other,  also  an  account  to  show  what 
is  necessary  to  put  the  i)arties  in  statu  7//0,  and  whether  or 
not  the  same  can  now  be  done,  and  report  to  this  court  at  its 
next  term,  but  before  proceeding  to  take  such  account  said 
conmnssioner  shall  give  notice  of  the  time  and  place  to  the 
said  parties,  or  their  attorneys,  and  it  is  further  ordered  that 
Jennie  Anderson  recover  her  costs  in  this  suit  expended."' 

The  account  directed  by  said  decree,  with  a  large  mass  of 
testimony  was  taken  on  the  ])oints  submitted,  covering  eighty 
pages  of  tlie  printed  record  in  this  cause,  and  reported  to  the 
court  at  the  November  term,  1880.  This  report  in  substance 
adopted  statement  "1"  of  tormer  report,  as  showing  the  state 
of  the  account  between  Snyder  and  plain tiif,  which  on  that 
point  was  not  excepted  to  by  any  of  the  i)arties,  although 
both  plaintift  and  said  Snyder  excepted  to  it  on  other  grounds, 
which  from  the  view  we  take  of  the  case,  are  unnecessan'  to 
be  stated.  On  the  coming  in  of  this  report,  the  court  on  the 
11th  day  of  November,  1880,  entered  a  decree,  settling  the 
principles  in  the  cause,  trom  which  the  defendant,  Wra.  R. 
Snyder,  obtained  an  appeal  and  Sfipersedeas  to  tliis  (^ourt. 

A,  F,  Mathews  for  appellant. 

Davis  if  Racker  for  appellee  cited  78  111.  412;  71  111.  475; 
Code,  ch.  130;  1  AV.  Ya.  216;  2  Tuck,  Com.  (3d  Ed.)  44; 
and  Bas.  Abr.  "  Attorney  "  H. 

Woods.  Judge,  announced  the  opinion  of  the  Court: 

The  first  reflection  that  occurs  in  the  consideration  of  the 
questions  arising  out  of  this  case  is,  that  the  circuit  court 
committed  no  error  to  the  prejudice  of  the  ap]>el1ant  by  its 
decree  founded  upon  his  consent  to  the  cancellation  of  said 
deed  from  plaintiff  and  her  husband  to  the  defendant,  Sny- 
der, for  the  said  Greenbrier  lands,  and  of  said  agreement  to 
convey  to  said  plaintiff  said  Roanoke  lands;  the  second  re- 
flection is,  that  such  a  cancellation  by  consent  of  said  Snyder 
and  the  plaintiff,  and  w^ithout  any  ]>roofs  to  authorize  the 
same,  77)f(/ht,  and  for  aught  that  appears,  probably  would  do 
irrei)arable  injury  to  the  defendants,  Eebecca  A.  and  Fanny 
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Hunter,  to  whom  the  said  Snyder  had  conveyed  said  Green- 
brier lands  on  the  27th  July,  1875.  It  is  true  they  have  never 
appeared  in  the  court  helow  nor  made  defense  to  the  plain- 
tifPs  bill;  nor  have  they  appeared,  or  in  any  manner  com- 
plained in  this  Court,  of  the  proceedings  of  the  said  circuit 
court.  It  may  be  that  they  are  under  the  impression  that 
their  said  vendor,  Snyder,  is  defending  their  interests  in  the 
controversy:  it  may  be,  that  as  the  said  bill  wholly  fails  to 
allege  against  them  any  facts,  which  if  proved,  would  author- 
ize the  court  to  deprive  them  of  their  title  to  said  lands,  they 
are  resting  in  false  security,  under  the  assurances  ot  said 
Snyder,  that  they  will  be  fully  indemnified  against  any  loss 
arising  from  the  cancellation  of  said  agreement  and  deed  of 
29th  June,  1875.  Having  no  means  of  determining  whether 
the  interests  of  these  persons,  who,  according  to  the  pleadings 
ill  this  case,  must  be  held  to  be  innocent  purchasers,  are  se- 
cured or  not ;  and  perceiving  that  they  may  be  greatly  injured, 
this  Court  will,  in  the  case  provided  for  in  its  ninth  rule  of 
practice,  "  consider  the  whole  record  as  before  it,  and  will 
reverse  the  proceedings  in  whole  or  in  part  in  the  same  man- 
ner as  it  would  do,  were  the  appellee  or  defendant,  to  bring 
the  same  before  it,  either  by  appeal,  writ  of  error  or  superse- 
deas, unless  such  error  be  waived,"  &c.  Acting  under  the 
spirit  of  this  rule,  we  will  consider  this  case  as  if  each  of  the 
defendants,  Rebecca  A.  and  Fanny  Hunter,  and  Charles  S. 
Anderson,  had  appealed  from  the  said  decree  rendered  in 
said  cause  on  the  11th  ifovember,  1880. 

From  an  examination  of  the  plaintiff's  bill  itself,  it  will  be 
manifest  that  she  places  but  little  reliance  on  the  grounds 
alleged  for  a  rescission  and  cancellation  of  her  said  deed  and 
contract,  to,  and  with  the  defendant  Snyder.  It  is  not  pre- 
tended in  the  bill  that  there  was  any  mistake  in  reducing 
said  contract  to  writing,  whereby  the  real  intention  of  the 
parties  was  defeated,  nor  that  the  whole,  or  a  material  part  of 
the  consideration  thereof  had  failed,  or  that  the  contract  was 
procured  to  be  executed  by  the  fraud  of  the  defendant  Sny- 
der, or  that  any  specific  wrongful  act  was  done  by  him  to  in- 
duce her  to  enter  into  said  agreement,  except  that  the  parcels 
were  sold  by  the  acre,  and  that  the  "Johnson  tract"  was  rep- 
resented to   contain   ninety  acres,  and  the  *Svoodland"  six 
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hundred  acres,  and  that  the  former  ib  deficient  eight,  and 
the  latter  thirty-five  acres.  It  is  not  i)retended  that  the  eon- 
tract  waft  illegal  or  against  public  morals  or  public  policy.  It 
is  true  she  alleges  in  general  terms  that  said  Snyder  and  her 
husband  "fraudulently  and  collusively  combined  in  procur- 
ing lier  agreement  to  trade  said  lands,"  and  that  '*she  has 
been  informed  and  believes  that  said  Snyder  paid  her  hus- 
band to  aid  him  in  misleading  and  deceiving  her  as  to  the 
value  of  said  lands,"  but  no  specific  acts  done,  or  statements 
made  on  tliis  subject  are  set  forth.  It  would  seem  that  the 
representations  made  by  Snyder  as  to  the  value  of  said  lands 
are  nothing  more  than  such  expressions  of  opinion,  in  re- 
gard to  the  value  of  said  lands,  as  are  usually  made  by  ven- 
dors, and  for  that  reason  very  little  relied  upon  by  the  pu!^ 
chasers.  No  other  fraud,  a<;tual  or  constructive  is  alleged. 
The  contract  was  neither  illegal  nor  contrary  to  good  morals, 
or  public  policy ;  nor  has  any  material  part  of  the  considera- 
tion failed,  nor  was  there  any  mistake  in  the  execution  of  the 
contract.  These  are  the  grounds  on  which  courts  of  equity 
grant  relief  by  rescinding  and  canceling  agreements,  and 
deeds  which  would  otherwise  be  held  valid.  Story  Eq. 
Juris,  sections  161,  439,  695. 

The  testimony  taken  in  this  case  which  was  before  the 
court  when  it  rendered  the  decree  on  the  12th  of  June,  1880, 
canceling  said  agreement  and  deed  dated  the  29th  of  June, 
1876,  between  the  plaintiff  and  the  said  Snyder  was  wholly 
insufficient  to  warrant  or  sustain  such  a  decree,  and  we  are 
satisfied,  that  but  for  said  written  consent  of  the  said  Snyder, 
and  the  apparent  indifference  of  the  other  defendants,  no 
such  decree  would  have  been  rendered.  While  the  said  de- 
cree of  the  12th  of  June,  1880,  contains  no  error  of  which 
the  appellant  has  a  right  to  complain,  and  if  he  alone  was 
interested  therein,  it  would  not  be  reversed,  yet  because  the 
same  is  erroneous,  as  to  the  said  Rebecca  A.  Hunter  and 
Fanny  Hunter,  and  is,  or  may  be,  greatly  to  their  prejudice, 
we  are  of  opinion  that  the  same  must  be  wholly  reversed, 
which  leaves  the  ca^c  before  us,  precisely  in  tlie  same  con- 
dition in  which  it  stood  on  the  12th  of  June,  1880,  when  the 
cause  came  on  to  be  heard  by  the  said  circuit  court. 

The  plaintiff'  in  support  of  her  pretensions,  examined  as  a 
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witness  in  her  behalf,  her  said  husband  Charles  S.  Anderson, 
whose  testimony  was  excepted  to  by  said  Snyder,  on  the 
ground  that  he  was  incompetent  to  testify  on  behalf  of  the 
plaintiff,  who  was  his  wife. 

The  general  rule  of  the  common  law  is,  that  a  party  to 
the  record  cannot  be  a  witness  either  for  himself,  or  for 
a  co-suitor  in  the  cause.  This  rule  is  founded  not  solely 
in  the  consideration  of  interest,  but  also  in  the  expediency  of 
avoiding  temptations  to  commit  perjury.  1  Greenl.  Ev.  § 
329.  This  rule  applies  to  husband  and  wife,  neither  of  them 
being  admissible  as  a  witness  in  a  cause  civil,  or  criminal,  in 
which  the  other  is  a  party,  nor  in  any  cause  in  which  the 
interest  of  the  other  is  involved.  But  this  exclusion  islounded 
partly  on  the  identity  of  their  legal  rights  and  interests  at 
common  law,  and  partly  on  principles  of  public  policy,  which 
lie  at  the  basis  of  civil  society ;  and  tiiis  principle  of  public 
policy  continues  the  exclusion  of  their  testimony  for  or 
against  each  other,  even  after  all  identity  of  their  legal  rights 
and  interests  have  ceased  to  exist,     lb.  §§  834,  335,  337. 

By  section  22  of  chapter  130  of  the  Code  no  witness  in  any 
civil  action,  suit  or  proceeding  can  be  excluded  by  reason  of 
his  interest  in  the  event,  thereof. 

If  the  testimony  of  a  husband  or  wife,  who  was  not  a  party 
to  a  suit,  offered  in  behalf  of  the  other,  who  was  such  party, 
had  been  excluded  only  because  of  the  interest  of  such  wit- 
ness in  the  event  of  the  suit,  this  section  would  have  rendered 
such  husband  or  wife  a  competent  witness  for  or  against  each 
other ;  but  as  they  were  also  excluded  on  principles  of  pub- 
lic policy,  and  as  such  exclusion  remained  unaffected  by  said 
section  they  continue  to  be  incompetent  as  witnesses  for  or 
against  each  other,  excepting  only  in  the  case  provided  for 
in  the  fifth  exception  to  the  twenty-third  section  of  said 
chapter.  By  the  said  twenty-third  section  the  common  law 
rule  which  excluded  all  parties  to  the  record  as  witnesses  for 
or  against  each  other,  was  so  modified  as  to  render  all  parties 
to  any  civil  action,  suit  or  proceedings  competent  witnesses 
for  or  against  each  other  in  the  same  manner  and  subject  to 
the  same  rules  of  examination  as  other  witnesses,  with  certain 
specified  exceptions,  the  only  one  of  which  necessary  to  be 
considered  here,  is  the  fifth,  which  is  in  these  words:  "A  hus- 
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band  shall  not  be  examined,  for  or  against  his  wife,  nor  a 
wife  for  or  against  her  husband  except  in  an  action  or  suit 
between  husband  and  wife." 

The  construction  of  said  sections  22  and  23  of  chapter  130 
of  the  Code  of  West  Virginia  was  considered  by  this  Court 
in  the  the  cases  of  Hill  et  iix.  v.  Proctor  and  of  Proctor  v.  Hill 
et  MX.,  reported  in  10  W.  Va.  59.  It  will  be  observed 
that  Hill  and  wife,  in  both  cases  were  parties  on  the  saim 
side,  and  that  the  suits  were  in  fact,  in  relation  to  a  contro- 
versy between  Proctor  and  them,  and  was  not  in  any  sense  a 
controversy  between  said  Hill  and  his  wife.  The  deposition 
of  Hill  was  taken  in  the  progress  of  the  cause  in  regard  to 
the  boundary  of  a  tract  of  land  in  which  he  and  his  wife  were 
equally  interested;  this  deposition  was  excepted  to,  on  the 
grounds  that  he  was  incompetent  to  testify  to  any  matter 
affecting  his  wife's  interest  in  the  subject-matter  of  said  suit. 
Upon  an  appeal  to  this  Court  he  was  held  to  be  an  incom- 
petent witness,  and  this  Court  held  that  said  sections  22  and 
23  of  chapter  130  "  made  no  material  change  in  the  common 
law  as  to  husband  and  wife  giving  evidence  for  or  against 
each  other  in  a  cause  in  which  they  are  parties,  except  in  an 
action  or  suit  beticeen  husband  and  wife.  In  such  case  the  fifth 
exception  to  section  23,  so  modifies  the  common  law  as  to 
allow  husband  and  wife  to  be  witnesses  for  and  against  eacK 
other  in  suits  between  themselves." 

This  question  was  again  before  this  Court  in  the  case  of 
Rose  cf  Col  V.  Brown  et  ux,  reported  in  11  W.  Va.  122. 
In  this  case  Brown  and  wife,  were  both  parties  defendant; 
the  controversy  was  not  between  said  Brown  and  his  wife, 
but  between  them  and  the  plaintiffs,  who  were  seeking  to 
set  aside  a  deed  made  to  the  said  wife.  Brown's  deposition 
having  been  taken  on  behalf  of  his  wife,  and  not  excepted  to, 
was  read  on  the  final  hearing  of  the  cause  in  the  court  below. 
But  this  Court  upon  an  appeal  held,  that  said  ^rown  was 
incompetent  to  testify  on  behalf  of  his  wife,  and  permitted 
the  objection  to  be  made  for  the  first  time  to  the  reading 
thereof  in  this  Court,  and  rc-affirmecl  the  doctrine  laid  do\ni, 
upon  that  subject,  in  Proctor  v.  Hill  et  ux.,  supra. 

In  the  case  at  bar,  the  wife  is  plaintift,  and  her  husband, 
C.  S.  Anderson,  Wm.  R.  Snyder  and  others  are  defendants. 
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While  the  bill  contains  some  ^ague  charges  of  fraud  against 
her  husband,  in  connection  with  the  defendant,  Snyder,  to 
which  he  makes  no  defense,  which  are  wholly  unsupported 
by  the  evidence  it  is  manifest,  that  there  is  not  only  no  con- 
troversy between  the  plaintiff*  and  her  husband,  in  regard  to 
the  subject  matter  of  this  suit — but  that  they  are  perfectly  in 
accord  with  each  other;  and  that  the  only  controversy  in  this 
suit,  is  between  the  plaintiff  and  her  husband  on  one  side, 
and  the  defendant,  Wm.  R.  Snyder,  on  the  other.  While 
we  hold,  that  sections  22  and  28  of  chapter  180  of  the  Code 
do  not  materially  change  the  common  law  as  to  husband 
I  and  wife  giving  testimony  for  or  against  each  other  in  a 
cause  in  which  tbey  are  parties,  except  in  an  action  or  suit 
I  between  themselves;  and  that  said  fifth  exception  to  section 

23  only  modifies  the  common  law  rule  of  evidence,  so  far  as 
I  to  allow  the  husband  and  wife  to  be  witnesses  for  and  against 

I         each  other  in  suits  between  themselves,  yet  we  hold,  that  the 
!  words  "  action,  suit  or  other  proceeding,"  as  used  in  the  first 

clause,  and  the  words  "  action  or  suit"  as  used  in  said  fifth 
exception,  are  to  be  taken  and  held  as  synonymous  with 
^^conirocersy,"  and  not  merely  as  designating  the  particular 
mode  in  which  the  controversy  may  be  presented  to  the 
court,  by  "action"  (at  law),  "suit"  (in  equity),  or  "other 
proceeding; "  and  tliat  this  "controversy"  in  whatever  form 
presented,  must  be  between  the  husband  and  wife,  before 
either  can  be  a  witness  for  or  against  the  other;  and  that 
they  cannot  evade  the  force  of  this  common  law  rule  of  evi- 
dence, where  the  controversy  is  between  one,  or  both'  of 
them,  and  a  stranger  by  one  of  them  becoming  plaintiff  and 
suing  the  other  as  a  defendant,  with  such  stranger.  This 
Court  will  ascertain  where  the  controversy  in  fact  is,  and 
between  whom  it  arises.  If  the  controversy  arises  between  a 
stranger  and  the  husband  and  wife,  or  between  him  and 
either  the  husband  or  wife,  then  in  such  a  controversy  both 
husband  and  wife  are  incompetent  as  witnesses  for,  or  against 
each  other.  We  are  therefore  of  opinion  that  the  said  fifth 
exception  to  said  section  23  is  to  be  construed  as  if  the  same 
were  in  these  words:  "A  husband  shall  not  be  examined 
for  or  against  his  wife,  nor  a  wife  for  or  against  her  husband, 
except  in  a  ^controversy^  between  husband  and  wife." 
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The  controversy  in  the  case  at  bar  being  between  the  plain- 
tiff and  her  said  husband  C.  S.  Anderson  on  the  one  side, 
and  the  defendants  Wm.  R.  Snyder,  Rebecca  A.  Hunter  and 
Fanny  Hunter  on  the  other,  the  said  C.  S.  Anderson  wa**  in- 
competent to  testify  on  behalf  of  the  plaintiff  who  is  his  wife, 
and  the  exceptions  to  the  reading  of  his  deposition,  ought  to 
have  been  sustained. 

It  remains  to  consider  whether  the  said  agreement  dated 
the  29th  of  June,  1875,  made  between  the  said  Wm.  R.  Sny- 
der, and  the  plaintiff,  was  a  sale  of  said  Roanoke  lands  to  her 
in  gross,  or  a  sale  by  the  acre,  and  whether  she  is  entitled  to 
compensation  for  any  deficiency  in  the  number  of  acres, 
alleged  to  be  contained  therein,  and  if  so  what  is  the  amount 
of  compensation  to  which  she  is  entitled  for  such  deficiency. 

By  the  terms  of  said  agreement  dated  the  29th  of  June, 
1875,  between  said  Wm.  R.  Snyder  of  the  first  part  and  said 
plaintiff  of  the  second  part,  in  consideratian  of  the  convey- 
ance to  him  of  said  lands  in  Greenbrier  county,  the  said  Sny- 
der sold,  and  bound  himself  to  convey  by  deed  of  general 
warranty  free  from  encumbrance  to  the  said  plaintiff  "all  that 
portion  of  the  home  place  of  Mra.  Margaret  Johnson  pur- 
chased by  said  William  R.  Snyder  in  March,  1875,  lying  ad- 
joining the  town  of  Salem  on  the  west  side,  the  lands  of  F. 
J.  Chapman  and  Dr.  Thos.  Dillard,  excepting  thirty  acres  of 
said  home  place,  on  which  the  residence  and  buildings  of 
said  Mrs.  Margaret  Johnson   are  situated — the  said  thirty 
acres  lie  fronting  on  the  McAdamized  road  ninety-six  poles, 
running  north  fifty  poles,  east  ninety-six  poles  and  south  fifty 
poles — leaving  a  balance  of  ninety  acres  of  said  home  place, 
more  or  less,  which  is  to  be  conveyed  by  said  William  K. 
Snyder  to  said  Jennie  Anderson;  also   six  hundred  acres, 
more  or  less,  of  woodland  lying  about  two  miles  north  of  the 
town  of  Salem,  consisting  of  that  portion  of  the  home  place 
of  0.  L.  Snyder,  deceased,  conveyed  to  said  William  R.  Sny- 
der by  F.  Johnson,  administrator  de  bonu<<  non  of  said  C.  L. 
Snyder,  deceased,  five   hundred   and   thirty-six  acres  pur- 
chased by  said  William  R.  Snyder  of  C.  W.  Burwell,  admin- 
istrator of  Nathaniel  Burwell,  deceased,  at  a* sale  ot  said  lands 
of  said  Nathaniel  Burwell   adjoining  the  lands  of  George 
Stevens,  F.  J.  Chapman  and  others ;  the  said  two  parcels 


Digiti 


zed  by  Google 


April,  1888.]         Anderson  v.  Snyder.  647 

adjoining  each  other,  and  making  six  hundred  acres,  more  or 
less,  of  woodland  as  aforesaid,"  all  of  which  lands  were  situar 
ted  in  Roanoke  county  Virginia. 

In  the  case  of  Crisllp,  Guardian^  ^.,  v.  Cain^  reported  in 
19  W.  Va.  438,  this  Court  decided,  that  "  if  a  vendor  by 
his  written  contract  agrees  to  convey  for  a  specified  price,  a 
tract  of  land  described  by  metes  and  bounds  or  otherwise, 
with  the  words  added,  containing  a  specified  number  of 
acres,  this,  on  the  face  of  such  contract  is  a  contract  not  by 
the  acre,  but  in  gross,  and  without  any  implied  warranty  of 
the  quantity ;  and  that  the  law  as  above  stated  would  not  be 
varied  by  the  statement  of  the  vendor  in  said  contract  that 
the  land  contained  a  specified  number  of  acres  "more  or 
less,"  as  this  statement  would  be  no  less  positive  than  the 
other;  for  the  words  more  or  less  are  not  construed  to 
.  mean,  Uis  estimated.,'  ^as  supposed/  but  are  construed  to  mean 
I  about  the  specified  number  of  acres,  and  are  designed  to 
cover  only  such  small  errors  as  usually  occur  in  surveys."  In 
the  same  case  it  is  further  held,  that  such  a  contract  not  be- 
ing ambiguous  on  the  face  of  it  no  parol  evidence  is  admissi- 
ble to  explain,  alter  or  modify  it,  by  showing  it  was  a  sale  by 
the  acre  and  not  a  sale  in  gross — and  that  in  such  a  case,  in 
the  absence  of  any  fraud  on  the  part  of  the  vendor,  no  abate- 
ment on  account  of  a  deficiency  in  the  number  of  acres  is 
allowed  as  it  was  the  result  of  a  mutual  innocent  mistake  of 
the  parties.     lb.  syllabus  14  p.  441. 

Applying  these  principles  to  the  said  contract  of  the  29th 
of  June,  1875,  we  find  that  the  terms  thereof  bring  it  pre- 
cisely within  the  rule  laid  down  in  (JrisUp,  Guardiav,  ^v.  v. 
Cain;  that  it  is  a  sale  in  gross,  and  not  a  sale  by  the  acre, 
that  no  warranty  of  the  number  of  acres  are  thereby  implied ; 
that  no  ambiguity  exists  upon  the  face  thereof,  and  therefore 
none  of  the  parol  testimony  taken  in  the  case  can  be  used  to 
explain,  alter  or  modify  the  same,  and  that  the  said  plaintifl[' 
is  not  entitled  to  any  compensation  for  that  cause  on  account 
of  any  deficiency  in  the  quantity  of  said  lands. 

But  although  the  sale  be  in  gross  and  not  by  the  acre,  yet 
if  the  vendor  induce  the  vendee  to  purchase,  falsely  repre- 
sents to  him  that  the  land  contains  a  specified  number  of 
acres,  or  that  number,  "more  or  less,"  and  the  vendee  relies 
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on  the  truth  of  such  representations,  and  is  thereby  induced 
to  purchase  the  land  as  containing  about  that  number  of 
acres,  at  a  price  he  would  not  otherwise  have  given  for  it, 
such  representations  even  where  there  is  no  fraud,  may 
amount  to  an  implied  warranty  of  the  number  of  acres,  and 
the  vendor  may  be  compelled  to  account  to  said  vendee  for 
any  deficiency  in  the  quantity  of  the  land.  And  if  such 
statements  be  not  qualified  by  the  vendor,  the  vendee  has  a 
right  to  believe  and  to  rely  upon  them,  as  having  been  made 
on  the  personal  knowledge  of  the  vendor,  and  a  vendee  may, 
and  he  naturally  does,  rely  upon  such  representations  of  his 
vendor  as  to  the  quantity  of  said  land.  And  as  the  quantity 
of  the  land  is  generally  a  material  matter  in  the  purchase  of 
a  tract  of  land,  it  ought  prima  facit  to  be  regarded,  that  the 
vendee  was  induced  to  pay,  or  to  agree  to  pay  the  price 
named  in  the  said  contract,  because  of  the  statement  con- 
tained in  it  of  the  number  of  acres  in  the  tract  of  land  sold: 
and  in  the  absence  of  all  proof,  the  vendor  must  be  regarded 
as  guilty  of  a  fraud  on  the  vendee,  and  for  this  reason  alw)  a 
court  of  equity  will  require  him  to  make  to  the  vendee  a  pro- 
portionate abatement  of  the  purchase-money  if  the  same  be 
not  paid;  and  by  the  same  process  of  reasoning,  if  the 
vendee  has  paid  all  his  purchase-money  the  vendee  may  com- 
pel the  vendor  to  make  compensation  (if  such  statements  be 
untrue)  if  any  material  deficiency  in  the  number  of  acres  it* 
found  to  exist.  These  principles  are  fully  discussed  in  the 
*  exhaustive  argument  of  Judge  Green  in  delivering  the  opin- 
ion of  tlie  Court  in  the  case  of  OrisUp^  Guardian^  ^\  v.  Cam, 
reported  in  19  W.  Va.  438. 

The  plaintiff  in  the  case  at  bar,  by  the  allegations  of  her 
bill  brings  herself  within  the  rule  laid  down  in  the  last  two 
propositions.  The  testimony  fully  establishes  the  fact  that 
in  the  "Johnson  tract"  there  is  a  deficiency  of  eight  and  one 
half  acres,  and  in  the  "woodland"  tract  of  twenty-five  and 
one  halt  acres.  There  is  some  conflict  between  the  testi- 
mony given  by  the  plaintiff,  and  that  given  by  the  defendant 
Wm.  K.  Snyder.  She  testifies  that  the  one  hundred  and 
sixty  acres  of  land  in  Greenbrier  county  was  her  separate 
property  (and  this  is  not  denied)  that  her  husband  was  never 
authorized  to  sell,  or  contract  to  sell  her  said  land  to  said 
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Snyder,  and  that  the  negotiations  for  the  sale  thereof  were 
conducted  between  herself  and  Snyder;  that  she  alone  agreed 
on  the  terms  of  the  exchange ;  that  he  represented  to  her 
that  the  "Johnson  land"  contained  ninety  acres,  and  the 
"woodland"  six  hundred  acres;  that  she  took  his  word  for 
it;  that  she  had  no  knowledge  at  all  of  said  lands;  that  she 
never  saw  said  lands  before  said  trade,  nor  until  five  months 
afterwards;  that  she  went  by  what  her  husband  and  Snyder 
said  about  the  lands;  that  Snyder  always  valued  both  of  said 
tracts  in  Roanoke  at  so  much  an  acre,  and  he  finally  put 
the  ^'Johnson  land"  at  sixty  dollars  and  the  "woodland"  at 
two  dollars  per  acre ;  that  Snyder  said  there  was  ninty  acres 
in  the  one  tract,  and  six  hundred  acres  in  the  other;  that  he 
never  valued  said  land  at  any  time  by  the  tract  or  boundary, 
but  alwads  at  so  much  an  acre;  that  she  took  one  tract  at 
sixty  dollars  and  the  other  at  two  dollars  per  acre;  that 
Snyder  said  the  "Johnson  tract"  was  an  old  survey,  and  might 
run  out  one  himdred  acres,  and  that  he  would  insure  her 
ninety  acres,  and  that  in  the  summer  of  1877,  and  since  she 
had  ascertained  the  deficiencies  to  exist  she  went  to  settle 
with  him,  and  she  told  him  the  land  did  not  hold  out  and 
that  he  replied  to  her  "it  did  hold  out,  and  tliat  Uncle  John 
Snyder  w-ho  surveyed  it  for  you  was  not  in  his  right  mind ;" 
that  he  refiised  to  settle  at  all,  and  said  he  had  his  lawyer 
picked  out;  that  the  reason  he  gave  for  refusing  to  settle  was, 
that  there  were  ninety  acres  of  the  "Johnson  land,"  and  six 
hundred  acres  of  the  "woodland."  She  further  testified 
that  the  negotiations  with  said  Snyder  took  place  at  her 
home  and  not  elsewhere,  and  that  no  one  was  present  but 
herself  and  husband  and  said  Snyder,  and  that  the  writings 
were  prepared  by  Mr.  A.  C.  Snyder  at  his  office  and  were 
executed  at  the  house  of  Mrs.  White  in  her  presence  and  in 
the  presence  of  her  mother  and  J.  Preston ;  that  Snyder  has 
never  paid  to  her  any  part  of  said  eight  hundred  dollars. 
Another  witness,  John  Snyder,  was  examined  on  behalf  of 
plaintiff*  who  testified  that  he  had  been  the  surveyor  of 
Roanoke  county  for  twenty-five  years ;  that  he  told  said  Wm. 
R.  Snyder  that  the  "Johnson  tract"  contained  eighty-two  or 
eighty-three  acres ;  that  both  before  and  after  the  trade  with 
the  plaintiff^  said  Snyder  represented  one  of  said  tracts  to 
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contain  ninety  acres,  and  that  the  same  was  very  fine  land, 
and  would  soon  be  worth  one  hundred  dollars  per  acre.  No 
other  witness  except  her  husband  was  examined  on  her  be- 
half on  this  branch  of  the  subject,  and  his  testimony  upon 
the  exception  of  said  Snyder  thereto  has  been  excluded  as 
incompetent. 

The  defendant  Snyder  was  the  only  witness  examined  in 
his  behalf  upon  these  same  questions.  The  defendant  Sny- 
der in  his  answer  to  the  plaintiff's  bill  and  in  his  deposition 
states  that  all  of  the  negotiations  about  the  exchange  of  said 
lands  were  made  by  him  with  said  Charles  S.  Anderson,  the 
husband  of  said  plaintiff;  that  he  and  said  husband  agreed 
upon  the  terms  of  the  exchange  of  said  lands,  and  that  she 
only  ratified  them.  In  his  said  answer  to  said  bill  he  admits 
that  he  told  the  plaintiff's  husband  during  their  negotiations 
that  his  title  pa[>ers  called  for  but  eighty  acres  in  the  "John- 
son land,"  though  he  believed  it  would  run  out  eighty-five 
or  ninety  acres,  and  that  at  the  request  of  her  said  husband 
it  was  put  in  the  written  contract  at  ""^ninety  acres  more  or 
less^^'  that  the  words  ^Mnore  or  less"  were  put  in  the  contract 
for  the  express  purpose  of  excluding  any  warranty  of  the 
quantity  of  land,  and  this-  was  fully  umtn-sfotxl  and  agreed  to 
by  her  said  husband,  and  that  the  same  was  true  also  in 
regard  to  the  ^'woodland"  tract;  he  denies  in  his  deposition 
that  these  terms  were  distrussed  in  the  hearing  ot  the  plain- 
tiff', further  than  to  aimounce  to  her  the  conclusions,  which 
she  agreed  to  upon  condition  that  witness  would  make  her  a 
present  of  said  horse. 

The  testimony  of  the  said  husband  being  out  of  the  case, 
there  is  no  evidence  to  sustain  the  allegation  of  the  answer 
that  the  negotiations  were  made  with  the  said  hunband,  and 
not  with  the  plaintiff  herself,  except  the  deposition  of  the 
defendant  Snyder  himself,  who  further  testified  that  in  May, 
1875,  the  plaintiff  and  her  said  husband  visited  Roanoke 
county,  and  on  their  return  (het/  came  to  his  house  and  urged 
and  requested  him  to  trade  them  rffjlity  acres  of  his  ''John- 
son land"  for  their  home  farm  and  mountain  land  in  Green- 
brier county,  all  of  which  statements  are  emphatically  de- 
nied by  the  plaintiff  in  her  deposition ;  he  further  testifies 
th^t  on  the  29th  of  June,  1875,  he  went  to  the  plaintiff's 
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home  to  make  the  trade;  that  he  discussed  the  terms  of  it 
with  her  husband  on  the  porch,  not  in  her  hearing;  that 
plaintift's  husband  offered  to  take  the  eighty  acres  ot  the 
"Johnson  land"  at  four  thousand  eight  hundred  dollars,  the 
BIX  hundred  acres  at  one  thousand  two  hundred  dollars  and 
wiinted  one  thousand  six  hundred  dollars  difference;  that  de- 
fendant Snyder  thought  that  this  price  for  the  Greenbrier 
lands  was  too  high ;  that  he  then  told  said  husband  that  he 
could  sell  the  Johnson  land  at  sixty  dollars  per  acre ;  that 
he  believed  the  eighty  acres  would  amount  to  eighty-five  or 
ninety  acres ;  that  there  was  orignally  four  hundred  acres  in 
the  tract;  that  a  good  deal  had  been  sold  off  in  lots,  and  that 
as  well  as  he  could  remember  (not  having  the  plats  with 
him)  there  was  eighty-five  acres  left,  and  that  he  was  satis- 
fied it  would  not  be  less,- and  that  taking  all  things  into  con- 
sideration, he  did  not  think  he  ought  to  give  more  than  six 
thousand  eight  hundred  dollars  for  said  Greenbrier  lands, 
that  is  forty  dollars  per  acre  for  the  one  hundred  and  sixty 
acres  and  four  hundred  dollars  for  the  mountain  land,  and 
that  he  (the  plaintift*'s  hunband)  could  have  the  eighty  acres, 
"more  or  less"  of  the  "Johnson  land"  at  four  thousand 
eight  hundred  dollars,  the  six  hundred  acres  "more  or  less" 
for  one  thousand  two  hundred  dollars,  and  eight  hundred 
dollars  difference ;  that  said  husband  said  he  would  go  and 
see  the  plaintiff;  that  in  a  short  time  he  returned  and  said 
the  plaintiff*  would  be  satisfied  if  defendant  would  give  her 
in  addition,  a  horse  worth  one  hundred  and  fifty  dollars,  and 
would  let  the  husband  have  a  bull,  and  would  square  ac- 
counts with  him;  that  he  agreed  to  do  so,  and  the  plaintiff 
came  out  on  the  porch  and  approved  the  trade;  that  on  the 
next  day  they  went  to  the  office  of  A.  C.  Snyder,  that  said  C: 
S.  Anderson  called  witness  out  and  expressed  some  fears  that 
his  mother-in-law  who  had  dower  in  said  one  hundred  and 
sixty  acres,  might  be  unwilling  to  relinquish  it,  and  wanted 
witness  to  put  the  "Johnson  land"  in  the  contract  at  nijuti/ 
acr&^^^more  or  less^^'  and  if  it  was  necessary,  he  would  make 
his  mother-in-law  believe  it  was  more.  Mr.  A.  C.  Snyder 
then  drew  up  the  papers  in  accordance  with  Mr.  Anderson's 
wishes  in  this  respect. 

The  defendant  Snyder  further  testified  that  said  Anderson 
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knew  a  great  deal  more  about  the  land  than  he  did,  having 
had  it  rented  tor  one  or  more  yeara  before  the  war,  and 
that  he  more  than  once  declared  during  the  negotiations  for 
the  trado,  that  from  his  personal  knowledge  of  the  land,  and 
its  bounds  he  was  satisfied  there  were  ninety  acres  or  more; 
that  he  made  the  trade  with  the  plaintiffs  husband  alone,  no 
one  else  being  present ;  that  the  plaintitt'  approved  of  it  after 
the  trade  was  made ;  that  he  did  not  represent  the  "Johnson 
land"  to  said  C.  S.  Anderson  as  containing  ninety  acres,  nor 
the  "woodland"  as  containing  six  hundred  acres,  but  told 
him  that  from  what  the  surveyor  had  told  witness,  he  believed 
it  would  be  eighty-five  or  ninety  acres,  and  that  he  sold  it  to 
said  C.  S.  Anderson  for  ekfhty  acres  "more  or  loss,"  and  the 
"woodland"  for  six  hundred  acres  "more or  less;"  andthathe 
regarded  the  "Johnson"  land  as  well  worth  sixty  dollars  per 
acre ;  that  he  was  not  well  acquainted  with  said  "wood- 
land," but  that  he  had  sold  land  ot  the  same  quality  adjoin- 
ing it  at  five  and  seven  dollars  per  acre.  On  cross-examina- 
tion he  further  testified  that  he  did  not  tell  the  plaintiff,  that 
there  were  only  eight}/  (fores'  in  the  "Johnson  land,"  having 
every  reason  to  believe  there  was  more ;  and  that  he  paid 
out  none  of  said  eight  hundred  dollars  to  said  plaintiff  or 
upon  her  order,  except  fifty  dollars  on  the  horse  which  cast 
two  hundred  dollars  instead  ot  one  hundred  and  fifty  dollars. 
It  will  be  observed  that  every  statement  made  by  the  defend- 
ant Snyder,  in  regard  to  the  negotiation  of  the  trade  having 
been  made  with  the  said  C.  S.  Anderson  is  expressly  denied 
by  the  plaintiff;  he  alleging  that  every  proposition  and  rep- 
resentation in  regard  to  said  exchange  ot  lands  was  made  to, 
and  with  said  husband  alone ;  and  she,  that  all  the  negotia- 
tions were  made  between  herself  and  said  Snyder,  and  not 
between  him  and  her  said  husband :  and  that  Snyder  did 
represent  and  insure  tlio  said  lands  to  contain  ninety  and  six 
hundred  acres,  both  before  and  at  the  time  of  the  trade, 
which  she  believed  to  be  true,  and  took  the  lands  on  his 
word ;  he  alleging  that  he  believed  the  "Johnson  land"  did 
contain  eighty-five  or  ninety  acres,  or  perhaps  one  hundred 
acres,  and  that  he  consented  to  put  the  "Johnson  land"  in 
the  contract  at  ninety  acres  for  the  doubtful  purpose  of 
enabling  said  Anderson  to  deceive  his  mother-in-law,  as  to 
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the  correct  number  of  acres.  The  plaintift'  and  said  Snyder 
both  agree  that  no  person  was  present  during  said  negotia- 
tions except  themselves  and  said  husband  of  the  plaintiif. 
Assuming  that  all  of  them  are  equally  worthy  of  credit  as 
witnesses,  it  seems  unfortunate  for  the  defendant  Snyder,  if 
his  testimony  is  true,  that  by  his  exceptions  to  the  testimony 
of  said  husband,  he  should  have  placed  himself  in  a  position 
where  it  is  impossible  to  corroborate  his  testimony  by  that  of 
said  Andei'son.  The  said  Snydei  knew  that  the  said  tract 
of  one  hundred  and  sixty  acres  of  land,  which  was  the  prin- 
cipal subject  in  said  negotiations,  was  the  separate  property 
of  said  plaintifK  It  is  proved  and  not  contradicted  that  the 
plaintiff  had  never  seen,  and  that  she  knew  nothing 
at  all,  about  the  quantity  or  value  of  said  Roanoke 
lands,  and  that  she  took  them  on  the  word  of  said 
Snyder.  So  far  as  this  record  shows,  the  defendant,  Snyder, 
took  no  pains  to  inform  the  plaintiff  of  any  of  the  statements 
or  representations  made  by  him  to  her  husband  during  said 
negotiations,  and  he  does  not  even  deny  her  statement  made 
in  her  deposition,  that  she  called  on  him  for  a  settlement  and 
informed  him  of  the  deficiencies  in  said  lands,  and  that  he 
then  insisted  that  the  *' Johnson  land"  did  contain  ninety 
acres,  and  the  '*  woodland "  six  hundred  acres,  and  that 
"Uncle  John  Snyder  who  surveyed  the  land  for  her  was  not 
in  his  right  mind."  But  after  the  negotiations  were  all  at  an 
end,  and  the  contract  wius  to  be  i)ut  in  binding  form ;  and  the 
plaintiff  and  her  husband  had  executed  to  said  Snyder  a  deed 
with  covenants  of  general  warranty  for  said  one  hundred  and 
sixty  acres,  and  the  moiety  of  said  two  hundred  and  eighteen 
acres  of  land  in  Greenbrier  county,  he  executecl  said  agree- 
'  ment  with  the  plaintiff'  dated  the  20th  June,  1875,  reciting 
'  that  in  consideration  of  the  conveyance  to  him  of  said  lands, 
he  sold  and  agreed  to  convey  to  her^  all  that  portion  of  the 
I  home  i)lace  of  Margaret  Johnson,  <fec.,  "leaving  a  balance  ot 
I  mnety  an'es,  ^  more  or  less,'  and  also  six  laimired  acres ^  '  more 
I  or  less,'  of  *  woodland,'  &c.,  consisting  of  two  parcels  de- 
I  scribed  in  said  contract,  the  said  'two  parcels  adjoining  each 
other,  and  making  six  hundird  acres^  '  more  or  less/  of '  wood- 
land' as  aforesaid.'"  There  is  nothing  in  the  terms  of  this 
contract  to  inform  the  plaintiff  that  she  had  not  a  right  to 
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rely  thereon ;  or  tliat  any  less  quantity  was  contained  in  said 
tracts,  than  what  is  specified  therein.  It  is  apparent  from  all 
of  the  statements  of  the  defendant,  Snyder,  that  he  intended 
to  derive  every  possible  advantage  to  himself  by  representing 
the  "Johnson  land"  to  contain  ninety,  and  the  '* woodland" 
six  hundred  acres,  supposing  all  the  time  that  he  was  effect- 
ually guarding  himselt  against  liability  in  case  of  a  deficiency 
in  the  number  ol  acres,  by  adding  the  words,  '^niore  or  less'' 
to  the  specified  quantity  in  each  tract.  It  may  be  that  said 
Snyder  had  good  reason  to  believe,  and  that  he  did  believe 
that  said  tracts  did  "actually  contain  said  specified  number  of 
acres,  yet  if  he  made  such  representations  to  the  plaintii! 
without  qualification,  and  in  such  a  manner  as  to  lead  her 
to  believe  they  were  made  upon  his  personal  knowledge,  and 
she  having  no  knowledge  ot  the  said  lands  relied  upon  such 
representations,  and  was  thereby  mislead  to  her  prejudice, 
and  induced  to  purchase  the  same,  at  the  price  agreed  upon, 
and  such  representations  as  to  the  quantity  ot  said  lands  are 
untrue,  he  will  be  held  liable  to  make  compensation  for  such 
deficiency  if  the  said  purchase-money  has  been  paid. 

The  measure  of  compensation  is  the  contract  price  oi  the 
land  by  the  acre  if  the  same  can  be  ascertained ;  but  if  the 
same  be  unascertainable,  then  the  average  value  by  the  acre 
of  the  tract  of  land  in  which  the  deficiency  exists  must  fur- 
nish such  measure  of  compensation.  The  testimony  in  this 
cause  does  not  disclose  the  contract  price  of  either  of  said 
parcels  of  land,  but  it  tuUy  warrants  the  report  of  Commis- 
sioner Preston,  that  on  the  29th  June,  1875 — the  said 
"Johnson  land"  was  worth  forty  dollars — and  said  "wood- 
land" fifty  cents  per  acre,  and  that  the  Milue  of  said  defi- 
ciencies on  that  day  was  three  hundred  and  fifty-two  dollars 
and  seventy-five  cents.  By  the  said  first  report  of  Commis- 
sioner Preston  it  appears  to  the  satisfaction  of  this  Court  by 
sub-statement  Ifo.  2,  that  there  remains  due  from  said  Sny- 
der to  the  plaintiff  upon  said  eight  hundred  dollars  of  pur- 
chase-money, agreed  to  be  paid  for  the  difference  in  the  value 
of  said  lands,  the  sum  of  four  hundred  and  twenty-three  dol- 
lars and  eighty-one  cents  with  interest  thereon  from  the  25th 
day  of  May,  1878.  We  are  therefore  of  opinion  that  the 
plaintift''s  exceptions  thereto,  and  to  the  first  general  state- 
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ment  of  said  report  fixin,a:  the  value  of  said  deficiencies  at 
three  hundred  and  fifty-two  dollars  and  seventy-five  cents  be 
overruled,  and  th*at  said  report  as  to  said  portions  so  excepted 
to,  be  confirmed,  and  that  plaintiff's  exceptions  to  sub-state- 
ment No.  3,  and  to  general  statement  Xo.  6  of  said  report  be 
sustained. 

Upon  consideration  of  the  pleadings  and  proofs  in  this 
cause  we  are  of  opinion  that  the  plain tifi  is  not  entitled  to 
have  the  said  deed  and  contract  of  the  29th  June,  1875,  can- 
celed and  annulled ;  nor  is  she  entitled  to  claim  from  the 
defendant  Snyder  any  other  or  greater  sum  as  the  diiference 
in  the  value  of  said  lands  than  the  said  sum  of  eight  hundred 
dollars  with  interest  thereon  trom  the  1st  day  of  October,  1875, 
aft;er  deducting  therefrom  such  credits  as  he  was  entitled  to ; 
but  she  is  entitled  to  a  conveyance  by  deed  with  cove- 
nants of  general  warranty  free  from  encumbrances,  of  the 
said  lands  in  Roanoke  county,  Virginia,  and  also  -to  the 
said  sum  of  three  hundred  and  fifty-two  dollars  and 
seventy-five  cents  as  oi  the  date  ot  the  •29th  of  June, 
1875,  being  the  amount  of  compensation  ascertained  to  be 
due  to  her  from  said  Snyder  as  of  that  date  which  ought  to 
have  been  applied  to  extinguish  that  much  of  the  credits 
allowed  by  Commissioner  Preston  in  sub-statement  No.  2  of 
his  report,  as  credits  upon  said  sum  of  eight  hundred  dollars 
thereby  reducing  the  balance  due  thereon  to  the  sum  of  four 
hundred  and  twenty-three  dollars  and  eighty-one  cents, 
with  interest  from  the  25th  of  May,  1878,  still  due  to  her  from 
Snyder;  and  not  having  been  so  applied  this  Court  will  treat 
the  same  as  if  it  had  been  so  done,  and  as  both  of  said  sums 
three  hundred  and  fifty-two  dollars  and  seventy-five  cents 
and  four  hundred  and  twenty-three  dollars  and  eighty-one 
cents,  do  not  exceed  the  said  sum  of  eight  hundred  dollars  to 
secure  the  payment  of  which  a  vendor's  lien  was  retained 
upon  said  lands  in  Greenbrier  county,  this  Court  holds  the 
said  vendor's  lien  as  still  existing  not  only  to  secure  to  the 
said  plaintiff  the  payment  of  said  sum  of  four  hundred  and 
twenty-three  dollars  and  eighty-one  cents  with  interest  from 
tlie  25th  of  May,  1878,  but  also  ot  the  said  sum  of  three  hun- 
.  dred  and  fifty-two  dollars  and  seventy-five  cents  with  interest 
from  the  29th  of  June,  1875. 
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For  the  reasons  hereinbefore  stated  the  decrees  of  the  cir- 
cnit  court  of  Greenbrier  county  entered  in  this  cause  on  the 
12th  of  June,  1880,  and  on  the  11th  day  of  November,  1880, 
are  wholly  set  aside,  reversed  and  annulled,  and  this  cause  is 
remanded  to  the  circuit  court  ot  (itreenbrier  county  for 
further  proceedings  therein  to  be  had  according  to  the  prin- 
ciples settled  in  this  opinion.  And  inasmuch  as  the  decree 
wrongfully  entered  in  this  cause  on  the  12th  or  June,  1880, 
for  which  error  the  said  decrees  of  the  said  circuit  court  are 
now  reversed,  appears  to  have  been  so  entered  by  the  consent 
of  the  defendant  WilHam  R.  Snyder,  to  the  cancellation  of 
said  contract  and  deed  of  the  29th  of  tTune,  1875  ;  and  as  the 
appellee  Jennie  Anderson  is  the  party  substantially  prevail- 
ing in  this  Court,  it  is  adjudged,  ordered  and  decreed,  that 
the  appellant  do  pay  to  the  appellee,  Jennie  Andei-son,  her 
costs  by  her  about  her  defense  in  this  Court  expended. 

Judges  Johnson  and  Green  Concurred. 

Decree  Reversed.     Cause  Remanded. 


WHEELING. 
Tavenner  v.  Barrett  ei  al 

Barrett  dux,  r.  Tracewell,  Trustee,  et  aL 

Submitted  June  20,  1882— Decided  April  28, 1883. 

(*WooDS,  Judge,  Absent.) 

1.  An  agent  for  the  purchase  or  sale  of  an  estate,  though  he  transact 
the  business  in  his  own  name,  is  generally  not  a  pro|>er  jjarty  to 
a  suit  brought  for  the  specific  execution  of  the  contract  of  sale  or 
purchase.  But  if  he  be  an  agent  to  sell,  and  rnake^  the  sale,  and 
takes  of  the  purchaser  bonds  for  the  purchase-money  payable  to 
himself,  and  these  bonds  ai*e  secured  by  a  deeil  of  trust  executed 
by  the  purchaser  conveying  other  lands  of  his  to  scKrure  such 
bonds,  then  in  a  suit  brought  by  the  vendor  to  enforce  specifi- 
cally such  contract,  and  to  enforce  the  collection  of  such  pur- 
chase-money bond,  such  agent  must  be  made  a  party  either 

*Cau8e  submitted  before  Judge  W.  took  his  seat  on  the  bench. 
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plaintiff  or  defendant,  for  in  such  case  lie  ig  not  simply  an 
agent,  but  he  is  a  trustee  holding  the  legal  title  to  such  bonds 
for  the  use  of  the  real  vendor  of  said  land.    (p.  673.) 

!        2.  In  such  case  such  agent  or  trustee  may  be  made  a  co-plaintiflT 
I  with  the  vendor,  or  he  may  be  made  a  defendant  with  the  ven- 

I  dee,  the  vendor  being  made  the  sole  plaintiff,    (p.  675.) 

I        3.  If  however  the  fact  was,  that  such  agent  was  not  a  trustee,  but  a 
I  mere  agent,  and  could  not  properly  be  made  a  party  to  a  suit 

I  for  specific  performance,  but  was  improperly  made  a  co-plain- 

tiff with  the  vendor,  the  objection  to  such  impropriety  of  pro- 
I  ceeding  would  be  properly  made  by  a  demurrer  to  the  whole 

bill.     (p.  673.) 

4.  To  Justify  the  court  in  sustaining  a  demurrer  to  a  bill  for  a  specific 
performance  filed  by  a  vendor,  the  ground  of  the  demurrer  must 
he  a  short  point,  upon  which  it  is  clear,  that  the  bill  would  be 
dismissed  with  costs  at  the  hearing ;  if  the  evidence  to  be  taken 
might  sustain  the  relief  asked  with  some  modification,  the  de- 
murrer ought  to  be  overruled,  and  the  case  stand  to  the  hearing 
to  be  disposed  of  on  its  merits,    (p.  680.) 

I       o.  It  is  not  necessary,  that  the  bill  for  alapecific  performance  filed  by 
I  a  vendor  should  show,  that  he  had  a  valid  legal  title  to  the  land 

i  sold  ;  on  the  contrary  the  bill  could  not  be  demurred  to  though 

it  appeared  on  the  face  of  the  bill,  that  he  not  only  did  not  have 
a  good  legal  title  to  the  land,  but  that  he  had  not  any  title  legal  or 
I  equitable  to  a  portion  of  the  land,  and  that  he  never  could  ac- 

!  quire  a  good  title  thereto,  provided  this  portion  was  an  insignifi- 

cant part  of  the  land  sold,  as  the  court  would  in  such  case  decree 
I  specific  performance  with  compensation,    (p.  680.) 

6.  In  such  cases  generally  time  is  not  regarded  as  of  the  essence  of 
I  the  contract,  and  the  vendor's  title  may  have  been  imperfect 

when  he  sold  the  land  or  when  he  brought  the  suit,  it  is  sufS- 

'  cient  if  he  can  make  it  perfect  before  the  report  is  made  upon  it 

during  the  progreas  of  the  suit,  and  time  is  frequently  given 

him  for  that  purpose;  hence  he  cannot  be  required  to  tender 

I  and  file  a  good  deed  with  his  bill.    (p.  680.) 

7.  On  a  contract  for  the  sale  of  land  the  vendor  is  entitled  to  a  gen- 

eral warranty  deed,  where  the  vendor  is  seized  of  the  land  in 
i  his  own  right,  unless  the  contrary  is  agreed  upon  ;  but  if  the 

i  vendor  be  an  executor,  trustee  or  commissioner  of  the  court, 

the  vendee  is  entitled  to  a  deed  with  special  warranty  only.  (p. 

681.) 

8.  Where  a  party  purchases  land  of  a  special  commissioner  of  the 
I  court,  and  his  purchase  is  confirmed,  but  before  a  deed  is  made 

to  him,  he  executes  a  power  of  attorney  to  the  special  commis- 
i  sioner  authorizing  him  to  sell  this  land  for  him,  and  the  special 

j  commissioner  does  so  and  signs  a  written  contract  agreeing  to 
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convey  this  land  to  the  purchaser  on  the  payment  of  the  whole 
of  the  purchase-money,  signing  the  contract  as  special  commis- 
sioner and  attorney  in  fact  of  the  first  purchaser.    Hel.d  : 

The  true  meaning  of  such  contract  is,  that  the  sub-purchaser 
takes  a  deed  from  the  special  commissioner  with  the  assent 
of  the  first  purchaser,  and  therefore  he  is  in  such  case  only 
entitled  to  a  deed  with  special  warranty  of  title,    (p.  682.) 

9.  If  a  report  be  made  showing  the  liens  on  a  debtor's  land  and  their 

priorities,  which  the  bills  asks  may  be  sold,  and  afterwards  ade- 
murrer  to  the  bill  is  sustained,  and  an  amended  bill  filed  making 
a  large  number  of  lienors  parties,  who  were  not  parties  to  the 
•  suit  originally',  such  commissioner's  report  ought  not  to  be  con- 
finned,  but  a  new  order  of  reference  should  be  made  by  the 
court  to  ascertain  the  liens,    (p.  684.) 

10.  A  decree  can  not  be  made  between  c?o-defendants,  unless  it  be 

based  on  pleadings  and  proofs  between  the  plaintifib  and  de- 
fendants. But  in  a  bill  asking,  that  the  liens  on  a  debtor's 
land  be  audited,  and  their  amounts  and  priorities  settled,  and 
the  debtor's  land  sold  to  pay  the  same,  though  the  bill  admits, 
that  a  particular  debt  is  a  lien  and  is  unsatisfied,  the  debtor  or 
any  other  lienor  may  dispute  the  validity  of  such  lien,  and  such 
R  controversy  maj*^  l>e  decided  by  the  court  without  violating  the 
above  rule.     (p.  685.) 

11 .  A  deed  of  trust  is  executed  by  a  man  and  his  wife  to  two  trustees 

to  secure  a  dei)t,  the  grantors  in  the  deed  acknowledge  it  before 
one  of  the  grantees,  a  trustee,  as  a  notary  public,  and  on  this 
acknowledgment  it  is  admitte<l  to  record.    Held  : 

Such  acknowledgment  and  recordation  are  invalid,  and  the  deeti 
is  an  absolute  nullity  as  to  the  married  woman,  and  is  to 
be  regarded  as  an  unrecorded  deed  as  to  the  male  grantor, 
(p.  687.) 

12.  A  certificate  of  a  privy  examination,  which  fails  to  show,  that  the 

married  woman  had  the  deed  fully  explained  to  her  is  fatally 
defective,  and  the  deed  void  as  to  her.    (p.  670.) 

13.  Common  law  judgments  or  judgments  of  justices  of  the  peace 

against  a  married  woman  oh  her  contracts  made  during  cover- 
ture, and  judgments  rendered  by  courts  having  no  jurisdiction 
in  such  cases,  are  nullitit^  creating  no  lien  on  her  separate 
real  estate,    (p.  692.) 

Appeal  from  and  .supersedeas  to  a  decree  of  the  circuit 
court  of  the  county  of  Wood,  rendered  on  the  18th  day  of 
October,  1879,  in  two  causes  in  said  court  then  pending, 
which  were  heard  together,  in  one  of  which  Ann  R.  Taven- 
ner  was  philntift,  and  C.  Q.  Barrett  and  others  were  defeud- 
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ants,  and  in  the  other  of  which  C.  G.  Barrett  and  wife  were 
plaintifis,  and  R.  C.  Tracewell,  trustee,  and  John  Buford 
were  defendants,  allowed  upon  the  petition  of  The  Life 
Insurance  Company  of  Virginia  and  of  C.  G.  Barrett  and 
Sarah  V.  Barrett,  his  wife. 

Hon.  J.  M.  Jackson,  judge  of  the  fifth  judicial  circuit,  ren- 
dered the  decree  appealed  from. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

These  are  two  separate  appeals,  the  one  by  The  Life  Insur- 
ance Company  of  Virginia,  and  the  other  by  C.  G.  Barrett 
and  Sarah  V.  Barrett,  his  wife,  from  a  decree  entered  by  the 
circuit  court  of  Wood  county  on  October  18,  1879,  in  two 
causes  pending  in  said  court,  in  one  of  which.  Ann  R.  Taven- 
ner  was  plaintiff,  and  C.  G.  Barrett  and  others  were  defend- 
ants, and  in  the  other  C.  G.  Barrett  and  Sarah  V.  Barrett, 
his  wife,  were  plaintiffs,  and  John  Buford  and  R.  C.  Trace- 
well,  trustees,  were  defendants,  which  causes  had  by  consent 
ot  parties  been  consolidated  and  were  heard  together.  The 
facts  which  appear  in  these  two  records  are  as  follows: 
Daniel  Stone  by  his  will  proven  in  May,  1865,  devised  jointly 
to  Caleb  G.  Barrett  and  his  wife,  Sarah  V.  Barrett,  the  tes- 
tator's daughter,  his  home-farm  together  with  one  hundred 
and  fifty-six  acres  of  land  on  the  west  side  of  NeaVs  run  in 
the  said  county  of  Wood.  On  the  16th  day  of  April,  1877, 
Caleb  G.  Barrett  borrowed  of  John  Buford  six  hundred  dol- 
lars at  twelve  per  cent,  per  annum,  and  gave  his  note  for  the 
principal  and  one  year's  interest,  in  all  six  hundred  and 
seventy-two  dollars,  payable  on  April  16,  1878.  A  deed  of 
trust  was  given  on  the  said  home  farm,  devised  to  Barrett 
and  wife  by  her  father,  to  secure  the  note,  in  which  R.  C. 
Tracewell  was  trustee.  The  deed  was  acknowledged  by 
Barrett  and  wife  on  the  day  on  which  it  bears  date,  April  16, 
1877,  but  80  far  as  the  wife  Sarah  V.  Barrett  was  concerned, 
the  acknowledgment  was  fatally  defective,  in  that  it  did  not 
show,  that  the  deed  was  fully  or  indeed  in  any  manner  ex- 
plained to  her. 

This  home-place  was  advertised  tor  sale  by  the  trustee,  R, 
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C.  Tracewell,  ou  July  15,  1878.     The  sale  was  adjourned  to 
August  12,  1878.     Caleb  G.  Barrett  and  Sarah  V.,  his  wife, 
filed  their  bill  and  obtained  from  the  judge  of  the  circuit 
court  of  Wood  county  on  August  9,  1878,  an  injunction  for- 
bidding the  making  of  said  sale.     John  Buford  filed  his 
answer  admitting  the  above  facts,  but  claiming  that  the  loan 
wjis  made  in  Belpre,  Ohio,  where  the  legal  rate  of  interest 
was  eight  per  cent,  per  annum.     This  answer  was  replied  to 
generally  and  also  specially,  in  which  they  deny,  that  this 
loan  wa«  made  in  Ohio.     The  court  on  March  17, 1879,  pro- 
nounced the  deed  of  trust  void  in  so  far  as  it  conveyed  the 
interest  of  Sarah  V.  Barrett  in  said  home-farm,  and  perpetu- 
ated the  injunction  in  so  far  as  it  forbid  the  sale  of  her  inter- 
est in  said  home-farm  to  pay  said  debt.     It  also  purged  the 
debt  of  the  usurious  interest,  but  permitted  it  to  stand  for  the 
money  loaned  and  six  per  cent,  interest  thereon,  and  dissolved 
the  injunction  in  so  far  as  it  forbid  the  sale  of  the  interest  of 
C.  G.  Barrett  in  said  home-farm,  and  decreed  the  costa  of  the 
suit  against  Buford.     The   trustee,  R.  C.   Tracewell,   then 
again  advertised  the  interest  of  C.  G.  Barrett  in  said  home- 
farm  of  seventy  acres,  known  as  the  Daniel  Stone  farm,  and 
John  Buford  became  the  purchaser  thereof  at  eight  hundred 
dollars.     R.  C.  Tracewell,  the  trustee,  made   him    a   deed 
therefor  dated  July  7,  1879,  which  was  admitted  to  record 
Julv  12,  1879.     In  the  meantime  on   the  first   Mondav  in 
August,  1878,  Ann  R.  Tavenner  and  J.  T.  Taveuner,  her 
attorney  in  fact,  filed  a  bill  in  the  circuit  court  of  Wood 
county,  against  C.  G.  Barrett  and  Sarali  V^.  Barrett,  his  wife 
and  others,  which  bill  was  afterwards  amended,  and  the  facts 
appearing  in  this  cause  are  as  follows:     Prior  to  the  giving 
of  this  deed  of  trust  to  secure  this  debt  to  Buford,  to-wit,  ou 
September  25,  1875,  C.  G.  Barrett  and  Sarah  V.  Barrett,  his 
wife,  executed  to  W.  W.  Van  Winkle  and  B.  Mason  Ambler, 
trustees,  a  deed  of  trust  on  this  home-farm,  the  Daniel  Stone 
farm  of  seventy  acres,  to  secure  a  bond  of  two  hundred  and 
ninety  dollars  wnth  interest  from  September  25,  1875,  exe- 
cuted by  Caleb  G.  Barrett  and  Sandi  Y.  Barrett  to  tlie  Life 
Insurance  Company  of  Virginia.     This  deed  was  on    the 
day  on  which  it  bears  date  acknowledged  for  recordation  by 
C.  G.  Barrett  and  Sarah  V.  Barrett,  his  wife,  before  W.  W. 
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Van  Winkle,  one  of  the  trustees  acting  as  a  notary  public. 
At  any  rate  the  name  of  the  notary  public  before  whom  it 
was  acknowledged,  and  the  name  of  one  of  the  trustees  in 
the  deed  are  identical.  Afterwards  on  January  5,  1876,  in 
a  chancery  suit  in  said  circuit  court,  in  Avhich  Lydia  Butcher 
was  plaintift",  and  Ann  R.  Tavenner  the  widow  of  Thomas 
J.  Tavenner  and  his  children  and  heirs-at-law  were  defend- 
ants. J.  T.  Tavenner  was  appointed  a  commissioner  to  sell 
a  certain  tract  of  land  belonging  to  Thomas  J.  Tavenner, 
deceased,  in  said  county  ot  Wood,  containing  thirty-seven 
and  one  half  acres.  This  land  was  sold  on  July  15,  1876, 
and  Ann  R.  Tavenner  became  the  purchaser.  This  sale  was 
confirmed  by  the  court  by  a  decree  made  August  17,  1876, 
and  the  commissioner,  J.  T.  Tavenner,  was  ordered  to  make 
a  deed  to  the  purchaser,  Ann  R.  Tavenner,  w^hen  she  paid 
all  the  purchase-money.  Ann  R.  Tavenner  then  executed 
to  J.  T.  Tavenner  a  power  of  attorney,  which  was  duly 
recorded  to  sell  the  whole  or  any  part  of  this  thirty-seven  and 
one  half  acres  of  land  for  her.  And  he  thereupon  on  August 
27,  1877,  sold  fifteen  acres  of  this  land  to  Caleb  G.  Barrett 
and  Sarah  V.  Barrett,  his  wife,  for  six  hundred  dollars  with 
interest  from  date.  Three  bonds  of  two  hundred  dollars 
each  were  taken  for  tliis  purchase-money,  each  bearing  date 
August  27,  1877,  and  payable  to  J.  T.  Tavenner  with  inter- 
est from  date  in  six,  twelve  and  eighteen  months.  J.  T. 
Tavenner  in  taking  these  bonds  was  known  to  be  acting  as 
the  agent  and  attorney  in  fact  of  Ann  R.  Tavenner.  These 
three  bonds  were  secured  by  a  deed  of  trust,  executed  by 
Caleb  G.  Barrett  and  Sarah  V.  Barrett  to  C.  B.  Tavenner, 
conveying  this  home-place  or  Daniel  Stone  farm  ot  seventy 
acres.  Nine  different  judgments  were  also  rendered  against 
C.  G.  Barrett  between  May  24,  1875,  and  December,  1877> 
which  were  docketed.  The  principal  of  these  judgments 
aggregated  about  four  hundred  and  fifty  dollars.  On  these 
judgments  some  payments  had  been  made,  but  the  payments 
were  insufficient  to  pay  off  the  costs  and  interest.  Some  of 
these  judgments  were  against  C.  G.  Barrett  and  wife,  some 
against  C.  G.  Barrett  alone,  and  some  against  C.  G.  Barrett 
and  a  third  party. 

This  being  the  state  of  the  case  Ann  R.  Tavenner  and  J. 
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T.  Tavenner,  her  attorney  in  fact,  filed  their  bill  in  the  cir- 
cuit court  of  Wood  county  at  August  rules,  1878,  setting  out 
these  facts  partially,  and  claiming  a  lien  not  only  on  this  fif- 
teen acres  sold  to  C.  G.  Barrett  and  wife,  but  also  claiming  a 
lien  on  this  Daniel  Stone  farm,  of  about  seventy  acres,  for 
the  payment  of  said  six  hundred  dollars  with  interest  from 
August  27, 1877,  which  was  the  purchase-money  agreed  to 
be  paid  for  this  fitt^jen  acres  of  land,  and  which  was  secured 
to  be  paid  by  this  deed  of  trust  on  the  Daniel  Stone  farm  of 
seventy  acres.     It  set  out  the  previous  deeds  of  trust  on  this 
seventy  acres  in  favor  of  The  Life  Insurance  Company  of 
Virginia  and  John  Buford';  said  nothing  about  any  difficulty 
as  to  either  of  these  deeds  of  trust  having  been  improperly 
acknowledged,  but  admitted  their  validity  and  stated,  that 
the  decree  in  favor  of  The  Life  Insurance  Company  of  Vir- 
ginia w^as  a  valid  and  subsisting  lien  on  said  home-farm  of 
seventy  acres;  it  named  six  of  the  nine  judgments  against  C. 
G.  Barrett,  and  filed  abstracts  of  them  with  the  bill ;  it  made 
parties  defendants  to  the  suit  not  only  C.  G.  Barrett  and 
Sarah  V.  Barrett,  his  wife,  but  also  the  trustees  and  cestuui 
que  trust  in  said  deeds  of  trust,  and  said  judgment-creditorB 
named  in  the  bill ;  and  it  prayed,  that  the  cause  might  be  re- 
ferred to  a  commissioner  to  report  all  the  liens  on  said  tract 
of  fifteen  acres,  and  on  said  tract  of  seventy  acres,  the  Daniel 
Stone  farm,   and   the  order  of  their  priority,  and   that  a 
decree  of  the  sale  of  said  land  might  be  made  to  pay  said 
liens,  and  for  general  relief.     An  order  was  made  in  vacation 
on   August  14,  1878,  afler  notice  to  parties,  referring  the 
cause  to  a  commissioner  to  report  the  number,  amount  and 
priorities  of  the  liens  existing  against  the  real  estate  of  Caleb 
G.   Barrett  and  Sarah  V.  Barrett,  his  wife,  and  the  char- 
acter of  the  same,  whether  by  judgment  or  otherwise,  and 
what  real  estate  these  parties  were  entitled  to,  and  where 
situated,  and  any  other  matter  deemed  pertinent. 

The  commissioner  made  his  report  on  the  29th  of  August, 
1878.  He  reported  m  liens  on  the  home-farm,  or  the  Daniel 
Stone  farm  of  seventy  acres,  the  three  deeds  of  trust,  herein- 
before named,  executed  by  C.  G.  Barrett  and  eight  of  the 
nine  judgments  against  C.  G.  Barrett  or  C.  G.  Barrett  and 
wife,  or  C,  G«  Barrett  and  another,  stj^ting  the  dates  of  the 
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judgments,  the  amount  still  due  on  them,  against  whom  they 
were  rendered,  and  when  they  were  docketed,  but  omitted 
judgments  named  in  the  bill  of  J.  N.  Murdoch  v.  C.  G.  Barrett 
I  ami  Sarah  V.  Banrtt  for  thirty-yeven  dollars  and  sixty-seven 
\  cents  with  interest  from  April  1,  1876,  and  the  further  sum 
of  two  dollars  and  ten  cents,  costs  recovered  before  John 
Cook,  a  justice  of  the  peace  ol  Wood  county  on  April  8, 
1876,  and  duly  docketed  April  5,  1876.  No  reason  is  given 
for  omitting  it.  I  presume  it  was  omitted,  because  it  had 
been  satisfied.  He  included  in  his  report  three  other  judg- 
ments not  named  in  the  bill.  He  also  reported,  that  C.  G. 
Barrett  and  wife  owned  only  the  lands  named  in  the  bill. 

On  October  17,  1878,  C.  G.  Barrett  demurred  to  the  bill 
and  the  court  sustained  his  demurrer,  but  granted  leave  to 
the  plaintiff,  Ann  R.  Tavenner,  to  amend  her  bill  and  make 
new  parties;  and  the  cause  was  remanded  to  rules,  and  the 
suit  was  ordered  to  abate  as  to  J.  T.  Tavenner,  attorney  in 
fact,  and  to  proceed  in  the  name  ot  Ann  R.  Tavenner,  plain- 
tiff'. She  filed  an  amended  bill,  in  which  she  made  defend- 
ants C.  G.  Barrett  and  Sarah  V.  Barrett,  his  wife,  the  trustees 
and  ceMuis  que  trust  in  said  three  deeds  ot  trust,  all  the  judg- 
ment-creditors named  in  the  former  bill  or  in  the  commis- 
sioner's report,  as  well  as  the  defendants  with  C.  G.  Barrett 
in  such  judgments,  and  also  J.  T.  Tavenner  individually, 
and  as  commissioner  of  the  court.  It  set  out  in  detail  all  the 
facts  which  we  have  stated,  and  all  the  proceedings  up  to 
that  time  in  said  cause,  except  that  it  failed  to  call  an}^  atten- 
tion to  the  defective  execution  of  the  deed  of  trust  to  R.  C. 
Tracewell,  trustee,  for  John  Buford,  or  to  the  fact  that  the 
deed  of  trust  executed  to  Van  Winkle  and  Ambler  as  trus- 
tees, for  The  Life  Insurance  Company  of  Virginia  was 
acknowledged  before  said  Van  Winkle  as  a  notary  public, 
and  admitted  to  record  only  on  this  acknowledgment.  But 
on  the  contrary,  it  spoke  of  the  debt  secured  by  this  deed  of 
trust  as  a  lien  then  existing,  and  unsatisfied.  It  claimed,  that 
the  debt  of  the  plaintift,  Ann  R.  Tavenner,  of  six  hundred 
dollars  with  interest  from  August  27,  1877,  was  a  lien  on 
both  the  fifteen  acre  tract,  for  which  this  six  hundred  dollars 
was  the  purchase-money,  and  also  on  the  home-farm,  or 
Daniel  Stone  farm  of  seventy  acres.     The  bill  prayed,  that 
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all  these  defendants  should  be  required  to  answer  this 
amended  bill  on  oath,  and  that  said  report  ot  the  commig- 
sioner  if  proper  and  regular  might  be  confirmed,  or  il  neces- 
sary, that  the  same  might  be  recommitted  to  a  commissioner 
to  ascertain  and  report  all  liens  of  any  and  every  kind  what- 
ever existing  against  said  lands,  and  the  order  of  their  pri- 
ority, and  that  the  court  would  decree  a  sale  of  said  land  to 
pay  oft'  all  said  Hens,  and  for  general  relief.  There  are  filed 
with  this  bill  as  escrows,  to  be  delivered  when  the  purchase- 
money  is  paid,  a  deed  from  the  special  commissioner,  J.  T. 
Tavenner,  to  Ann  R.  Tavenner  for  the  thirty-seven  and 
one  half  acres  of  land,  and  a  deed  from  J.  T.  Tavenner,  com- 
missioner, and  Ann  R.  Tavenner  to  C.  G.  Barrett  and  his 
wife,  S.  V.  Barrett,  for  the  fifteen  acres  being  a  part  of  said 
thirty-seven  and  one  half  acres  sold  to  them.  C.  G.  Barrett 
and  wife  filed  a  demurrer  to  the  amended  bill,  in  which  no 
less  than  twenty-three  causes  of  demurrer  were  assigned. 
This  denmrrer  was  overruled  by  the  court.  It  will  be  noticed 
so  far  as  is  necessary  in  the  opinion  to  be  pronounced  in  this 
case. 

The  commissioner  in  his  report  before  referred  to  states, 
that  he  reports  that  the  plaintifts  claim  and  ask  to  be 
reported :  First,  that  the  deed  of  trust  given  by  C.  G.  Bar- 
rett and  S.  V.  Barrett  to  W.  W.  Van  Winkle  and  B.  M. 
Ambler,  trustees,  referred  to  as  the  first  lien  in  this  report  is 
invalid  for  the  reason,  that  the  acknowledgment  thereto  was 
taken  by  one  of  the  trustees,  W.  W.  Van  Winkle,  a  party  to 
said  deed,  and  a  party  in  interest.  Second,  the  deed  of  trust 
given  by  C.  G.  Barrett  and  S.  V.  Barrett,  his  wife,  to  R.  C. 
Tracewell,  trustee,  to  secure  John  Buford  is  invalid  so  far  as 
it  affects  the  interest  of  said  8.  Y.  Barrett  for  the  reason,  that 
there  is  no  proper  certificate  of  acknowledgment  thereto  as 
to  her.  Third,  the  judgment  of  E.  Clark  v.  C.  G,  Barrett 
and  S,  V.  Barrett  is  illegal  bcause  it  is  improper  in  law  to 
render  judgment  against  a  married  woman,  a  court  of  law 
having  no  jurisdiction,  and  a  judgment  so  rendered  does  not 
bind  her,  and  is  not  a  lien  on  her  real  estate.  The  commis- 
sioner then  reports  what  will  be  the  order  of  these  liens  if 
these  objections  are  well  taken,  which  are  submitted  to  the 
court.     Though  thus  specifically  noticed  in  this  report  no 
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notice  of  these  objections  to  these  liens   is  taken    in   the 
amended  bill  filed  afterwards. 

J.  T.  Tavenner  filed  an  answer  to  this  amended  bill  admit- 
ting the  fiicts  stated  in  the  amended  bill.  The  Life  Insur- 
ance Company  of  Virginia,  W.  W.  Van  Winkle  and  B.  M. 
Ambler  filed  joint  and  several  answers.  They  assert,  that 
the  plaintiflf,  Ann  R.  Tavenner,  through  her  agent  J.  T.  Tav- 
enner had  full  knowledge  and  notice  of  the  existence  of  this 
deed  of  trust  before  any  deed  of  trust  was  executed  in  favor 
of  said  J.  T.  Tavenner  or  Ann  R.  Tavenner  by  said  Barrett 
and  wife.  C.  G.  Barrett  and  S.  V.  Barrett,  his  wife,  filed 
joint  and  several  answers.  They  deny  on  information  and 
belief,  that  any  part  of  these  thirty-seven  and  one  half  acres 
sold  in  this  suit  against  the  heirs  of  Thos.  J.  Tavenner  ever 
belonged  to  him,  and  therefore  the  plaintift,  Ann  R.  Taven- 
ner. obtained  no  title  to  these  thirty-seven  and  one  half  acres  . 
by  her  purchase  and  its  confirmation  by  the  court,  and  that 
she  can  not  make  a  good  title  to  them  for  the  fifteen  acres  of 
land,  a  part  of  which  she  sold,  and  if  the  purcluise-money 
was  paid  by  the  respondents  it  would  be  totally  lost  to  them. 
And  they  also  allege,  that  she  has  paid  no  part  of  the  pur- 
chase-money of  said  thirty-seven  and  one  half  acres  of  land. 

She  says,  that  she  signed  the  purchase-money  bonds  for 
these  fifteen  acres  of  land  merely  as  the  security  of  her  hus- 
band, and  that  her  separate  estate  is  not  bound  for  it.  She 
claims  a  moiety  of  the  home-place,  the  Daniel  Stone  farm  of 
seventy  acres,  as  her  separate  estate  under  her  father's  will. 
She  also  claims,  that  in  executing  the  deed  of  trust  in  said 
home-farm  to  secure  this  six  hundred  dollars,  the  purchase- 
money  of  these  fifteen  acres  of  land,  she  did  not  convey  her 
separate  estate,  but  only  surrendered  her  dower  in  her  hus- 
band's moiety  of  said  home-farm.  She  further  claims,  that 
both  the  other  deeds  ot  trust,  the  one  to  secure  the  Life  In- 
surance Company  of  Virginia,  and  the  other  to  secure  John 
Buford,  are  invalid  on  account  of  the  defect  in  the  acknowl- 
edgment of  them,  which  have  been  before  pointed  out,  and 
especially,  that  the  acknowldgement  before  W.  \V.  Van 
Winkle,  the  trustee  in  the  first  deed  of  trust,  was  an  illegal 
and  void  acknowldgement.  She  assert^*,  that  the  debt  due 
Buford  has  been  fully  discharged. 
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C.  G.  Barrett  admits  the  execution  of  and  produce*  the 
paper,  which  was  signed  by  J.  T.  Tavenner  as  commissioner 
and  as  agent  of  Ann  li.  Tavenner,  which  states,  that  these 
fifteen  acres  of  land  were  sold  to  C.  G.  Barrett  and  his  wife 
jointly,  and  in  which  ne  agreed  to  convey  it  to  them,  when 
the  purchase-money  should  be  paid.  But  Barrett  asserts, 
that  his  wife  never  knew  of  the  existence  of  this  paper,  till 
after  this  suit  was  brought.  He  claims,  that  he  is  entitled  to 
have  a  good  title  to  these  fifteen  acres  of  land,  before  he  can 
be  required  to  pay  the  purchase-money;  that  when  he  bought 
it,  he  believed  he  could  get  a  good  title  for  it;  but  this,  he 
says,  he  is  now  advised,  that  he  cannot  do.  He  also  claims, 
that  his  wife's  separate  estate  cannot  be  bound  for  this  pur- 
chase-money. He  asks,  that  Ann  R.  Tavenner  be  required 
to  answer  and  show  the  character  of  her  title,  that  it  may  be 
enquired  into  by  a  commissioner,  and  if  no  good  title  can  be 
made,  that  his  contract  for  the  purchase  of  these  fifteen  acres 
of  land  be  annulled  and  his  bonds  surrendered.  Sarah  V. 
Barrett  asks,  that  the  home-place  of  seventy  acres  be  parti- 
tioned between  herself  and  her  husband,  and  that  only  his 
portion  of  it  be  sold  to  pay  the  liens  upon  his  interest  in  said 
lands;  and  if  it  should  be  shown,  that  Ann  R.  Tavenner 
can  make  a  good  title  to  these  fifteen  acres  of  land,  that  she 
be  required  to  convey  it  with  general  warranty  of  title. 
These  answers  except  that  of  the  Life  Insurance  Company 
of  Virginia,  and  of  the  trustees  Ambler  and  Van  Winkle, 
were  all  sworn  to,  and  all  of  them  were  replied  to  generally. 

After  the  sale  on  the  7th  day  of  July,  1879,  by  the  trustee, 
R.  C.  Tracewell  to  John  Buford  of  the  interest  of  C.  G.  Bar- 
rett in  this  Daniel  Stone  farm  of  seventy  acres,  it  being  one 
moiety  thereof,  for  eight  hundred  dollars  and  it*?  conveyance, 
Caleb  G.  Barrett  and  Sarah  V.  his  wife,  tiled  a  bill  in  the  cir- 
cuit court  of  Wood  county  asking,  that  said  sale  might  be  set 
aside  for  various  reasons  alleged  in  the  bill,  but  unsustained 
by  any  proof  The  trustee,  R.  C.  Tracewell,  answered  this 
bill  stating,  that  he  had  sold  this  interest  of  C.  6.  Barrett  in 
said  farm  at  public  auction  to  the  highest  bidder,  and  that 
John  Buford  was  the  purchaser  at  eight  hundred  dollars. 
As  the  land  was  sold  under  a  deed  of  trust  in  favor  of  said 
Buford  the  trustee  says,  he  only  required  the  purchaser  to 
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pay  the  coets  of  suit,  the  expenses  of  the  sale,  and  the  amount 
of  the  liens  on  said  interest  of  C.  G.  Barrett  prior  to  the  deed 
of  trust  in  favor  of  Buford.  This  amounted  in  all  to  five 
hundred  and  eleven  dollars  and  sixty-two  cents,  and  after 
paying  the  costs  of  the  suit  and  sale  there  remained  in  his 
hands,  this  trustee,  Traeevvell,  says,  four  hundred  and  seventy- 
nine  dollars  and  sixtj^-two  cents  to  he  paid  out  as  the  court 
might  direct.     This  answer  was  sw'orn  to. 

These  two  suits  having  been  by  consent  consolidated  and 
heard  together,  the  court  on  October  18,  1879,  overruled  the 
exceptions  to  the  report  of  the  commissioner  in  the  case  of 
Attn  B.  Tavenner  v.  C.  G.  B^trreft  et  ah,^  which  exceptions 
have  been  lost  out  ot  the  papers,  and  confirmed  said  report 
in  all  respects  so  far  as  the  same  applies  to  the  liens  upon  the 
real  estate  of  C.  G.  Barrett,  their  amounts  and  priorities, 
and  did  adjudge,  order  and  decree,  that  Ann  R.  Tavenner 
do  recover  trom  C  G.  Barrett  and  S.  V.  Barrett  the  sum  of 
six  hundred  dollars  with  interest  thereon,  from  the  27th  of 
August,  1877,  until  paid;  and  the  court  was  of  opinion,  that 
the  said  unpaid  purchase-money  constituted  a  first  lien  on  the 
said  tract  of  fifteen  acres,  and  did  order  that  unless  the  same 
was  paid  to  Ann  R.  Tavenner  together  with  the  costs  of  her 
said  suit  within  thirty  days  from  the  rising  of  the  court,  then 
a  special  commissioner  named,  after  a  specified  advertise- 
ment should  sell  such  tract  ot  fifteen  acres  on  certain  specified 
terms.  But  before  executing  this  order  said  commissioner 
was  required  to  give  a  bond  in  the  penalty  of  one  thousand 
two  hundred  dollars  conditiojied  according  to  Iaw\ 

Upon  the  questions  and  objections  in  said  report  submit- 
ted to  the  court  for  its  decision,  the  court  did  adjudge,  order 
and  decree,  that  the  deed  of  trust  given  by  0.  G.  Barrett  and 
S.  V.  Barrett  to  W.  W.  Van  Winkle  and  B.  M.  Ambler, 
trustees,  to  secure  the  Life  Insurance  Company  ot  Virginia, 
described  in  the  papers  in  these  causes,  bearing  date  and 
duly  admitted  to  record  on  the  25th  day  of  September,  1875, 
is  invalid,  null  and  void,  and  of  no  eftect  whatever.  It  also 
decided,  that  the  deed  of  trust  given  by  C.  G.  Barrett  and 
S.  V.  Barrett  t6  R.  C.  Tracewell,  trustee,  to  secure  John 
Buford  described  in  the  papers  of  these  causes,  bearing  date 
and  duly  admitted  to  record  on  the  16th  day  of  April,  1877, 
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is  invalid,  null  and  void  as  to  the  interest  of  S.  V.  Barrett 
thereby  intended  to  be  encumbered.  And  it  appearing  to 
the  court,  that  the  trustee,  R.  C.  Tracewell,  has  sold  the 
undivided  interest  of  C.  G.  Barrett  in  the  said  tract  of 
seventy  acres,  and  that  the  proceeds  arising  from  said  sale 
after  paying  the  costs  attending  the  same,  and  the  costs  of 
the  second  named  of  said  suits  amount  to  seven  hundred  and 
sixty-eight  dollars,  the  said  trustee  was  ordered  to  pay  the 
same  in  satisfaction  of  a  judgment  and  deed  of  trust-lien  in 
favor  of  the  plaintiff  C.  G.  Barrett  in  the  order  of  their 
priority,  as  settled  in  said  report  of  said  commissioner.  The 
court  reserving  for  the  present  its  decision  as  to  the  liens  on 
the  interest  of  S.  V.  Barrett  in  the  seventy  acre  tract 
described  in  her  i)apers  in  this  cause.  From  this  decree  The 
Life  Insurance  Company  of  Virginia,  Caleb  G.  Barrett  and 
Sarah  V.  Barrett  have  each  obtained  an  appeal  and  super- 
sedeas. 

Van  Winkle.  ^  ArnbJer  for  the  Life  Insurance  Company 
cited  the  following  authorities:  12  W.  Va.  313;  2  Kelly 'n 
Stat.  ch.  153  §§  35,  36;  Code  ch.  125  §§  35,  36;  7  W.  Va, 
476;  Sn^^/der  v.  Martin,  16  AV.  Va.;  1  Dan.  Chy.  Pr.  191-581: 
1  II.  &  M.  470;  4  Russ.  224;  11  Rep.  153;  1  Dan.  Chy.  Pr. 
404;  Story Eq.  PI.  §§  509,  510,  541 ;  Metf.  Tyl.  Eq.  418,  note; 
Adams  Eq.  299  e(  w/.;  Dan.  Chy.  Pr.  (1879)  425,  426,  note 
6;  17  How.  130;  32  Gratt.  170;  Id.  185;  26  Gratt.  207;  13 
Graft.  383;  11  W.  Va.  342;  WorthuajUm  v.  Stamton,  16  W. 
Va.;  14  W.  Va.  738;  23  Gratt.  383:^  Story  Eq.  PI.  257  and 
notes;  1  Dan.  Chy.  Pr.  335-385;  14  W.  Va.  273;  10  W.  Va. 
321;  11  W.  Va.  217;  Burlew  v.  Qmrrier,  16  W.  Va.;  9  W. 
Va.  552;  Code  j).  448  and  notes;  Grreenburo  v.  Evans,  15 
Gratt.;  2 Leigh  425;  Id.  84;  2  Min.  Inst.  847;  11  Leigh 294; 
5  Gl-att.  233;  Gil.  235;  4  Gratt.  73;  14  Bkpt.  Reg.  513;  18 
Gratt.  387;  19  Gratt.  592;  Id.  720;  21  Wall.  185;  4  Greenl. 
Ev.  §  333;  26  Gratt.  124;  Code  p.  629  §  5;  1  Dan.  Chy.  Pr. 
197,  198;  Code  ch.  76  §§  1,  2;  2  Min.  Inst.  222;  Id.  286  and 
cases  cited;  1  Lorn.  Dig.  424,  425;  8  Gratt.  260;  9  W.  Va. 
469;  14  Gratt  102:  6  Leigh  269;  2  Min.  List.  779  and  eases 
cited. 

L.  N.  Tavenner  and  Walter  »V.  iSand^  for  appellees  cited  the 
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following  authorities :  ProfF.  Xot.  p.  38  §  35  and  cases  cit^d ; 
38  Tex.  645 ;  46  Mo.  404 :  20  la.  231 ;  13  Mich.  329;  20  Me. 
413;  13  W.  Va.  650;  Code  ch.  125  §  36;  Kelly's  Stat.  ch. 
153p.  885;7  W.  Va.  390. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

The  appeal  before  us  is  from  a  decree  in  two  causes,  which 
by  consent  of  parties  were  consolidated  and  heard  together. 
We  will  first  consider  so  much  of  the  decree  of  October  10, 
1879,  which  was  appealed  from  and  which  was  based  in  part 
on  the  proceedings  in  the  second  of  these  cases  heard  together 
and  consolidated  by  consent.  This  w-as  the  cause  of  C.  G. 
Barrett  and  wife  against  John  Buford  and  R.  C.  Tracewell, 
trustee.  It  is  obvious,  that  the  circuit  court  did  not  err  in 
awarding  the  injunction  to  the  sale  of  the  Daniel  Stone  farm 
of  seventy  acres,  which  had  been  advertised  by  the  trustee, 
R.  C.  Tracewell,  under  the  deed  of  trust  dated  April  16, 
1877,  for  the  benefit  of  John  Buford.  Nor  did  it  err  in  the 
decree  in  that  cause  made  on  Mar<?h  17,  1879,  when  it  de- 
clared, that  this  deed  of  trust  from  C.  G.  Barrett  and  wife  to 
R.  C.  Tracewell,  trustee,  was  not  the  act  and  deed  of  Sarah 
V.  Barrett,  the  wife,  but  was  the  deed  of  C.  G.  Barrett,  the 
husband.  This  was  obviously  a  correct  conclusion.  The 
certificate  on  which  this  deed  of  trust  was  admitted  to  record 
was  as  follows : 
"State  op  West  Virginia,  Wood  County,  ss.  : 

"Before  me,  the  undersigned,  a  justice  ot  the  peace  in  and 
for  said  county  and  State,  personally  came  C.  G.  Barrett  and 
Sarah  V.  Barrett,  his  wnfe,  and  acknowledged  the  execution 
of  the  foregoing  and  annexed  deed,  bearing  date  April  16, 
1877.  And  I  fiirther  certify  that  I  examined,  separate  and 
apart  from  her  said  husband,  Sarah  V.  Barrett,  and  she  ac- 
knowledged that  she  had  voluntarily  signed  the  foregoing 
deed,  and  that  she  did  not  wnsh  to  retract  the  same. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal. 
"J.  P.  Tracewell,  J.  W.  C     [seal.]" 

The  certificate  was  sufficient  so  far  as  C.  G.  Barrett,  the 
husband,  was  concerned.  But  it  was  obviously  fatally  de- 
fective so  far  as  it  purported  to  be  a  privy  examination  and 
certificate,  of  acknowledgment  of  this  deed  of  trust  on  the  part 
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of  Sarah  V.  Barrett,  the  wife.  It  does  not  appear  from  this 
certificate,  that  the  wife  had  this  deed  of  trust  fully  explained 
to  her,  or  indeed  that  it  was  explained  to  her  at  all.  This  is 
a  fatal  defect,  and  renders  the  deed  void  as  to  her.  See 
Watson  V.  Michael  and  Ice,  supra,  p.  568. 

The  circuit  court  therefore  properly  decided,  that  the  in- 
junction theretofore  awarded  in  this  cause  be  perpetuated  as 
to  the  rights,  interest  and  estate  of  said  Sarah  V.  Barrett  in 
said  Daniel  Stone  farm  of  seventy  acres,  and  that  this  deed 
was  properly  declared  void  by  the  court  in  said  decree,  so  far 
as  it  purported  to  convey  her  said  interest  in  said  farm.  The 
court  also  in  said  decree  properly  purged  the  debt  secured  by 
said  deed  of  trust  of  the  usurious  interest  contained  in  it,  the 
real  debt  being  only  six  hundred  dollars  with  interest  at  the 
rate  of  six  per  cent  per  annum  from  April  16,  1877 :  there 
being  no  proof  in  this  cause  that  said  loan  was  a  contract 
made  in  Ohio.  And  the  said  deed  of  trust  was  a  valid 
security  so  far  as  it  conveyed  the  moiety  of  said  Daniel  Stone 
farm  of  seventy  acres,  which  belonged  to  Caleb  Q.  Barrett 
her  husband.  The  court  in  said  decree  properly  adjudged, 
that  said  injunction  to  the  sale  thereof,  which  had  been 
granted  so  far  as  the  rights  and  interest  of  Caleb  G.  Barrett 
in  said  trust  were  concerned,  being  one  half  thereof,  be  dis- 
solved except  as  to  said  usurious  interest,  of  which  the  debt 
had  been  purged,  and  it  properly  decreed,  that  the  defend- 
ant, John  Buford,  do  pay  unto  said  Sarah  V.  Barrett  her 
costs  about  her  suit  in  this  behalf  expended.  This  was  ob- 
viously a  final  decree  in  this  cause,  and  completely  ended 
every  controversy  in  this  cause. 

After  this  cause  was  thus  ended,  the  trustee,  R,  C.  Trace- 
well,  sold  under  the  provisions  of  this  deed  of  trust,  the  in- 
terest of  Caleb  G.  Barrett,  it  being  a  half  interest  in  and  to 
this  Daniel  Stone  farm  of  about  seventy  acres,  for  the  sum  of 
eight  hundred  dollars  cash  to  John  Buford,  and  made  him  a 
deed  therefor  dated  July  7,  1879,  which  was  duly  recorded 
July  12,  1879.  Thereupon  Caleb  G.  Barrett  and  Surah  V. 
Barrett  brought  another  suit  against  R.  C.  Trace  well,  trustee, 
and  John  Buford,  the  purchaser,  in  the  circuit  court  of 
Wood  county  asking,  that  this  sale  might  be  set  aside  and 
this  deed  canceled,  and  that  John  Buford  might  be  enjoined 
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from  selling  or  conveying  this  land  or  any  part  thereof,  and 
that  the  said  trustee,  R.  0.  Tracewell,  might  be  enjoined 
from  paying  out  any  of  tlie  purchase-money  of  said  land ; 
and  asking  further,  that  this  cause  be  consolidated  with  tliat 
of  Ann  R.  Tavenner  and  C.  G.  Barrett  and  others  pending 
in  said  court.     The  injunction  was  awarded  as  prayed  for. 

The  answer  of  R.  C.  Tracewell,  the  trustee,  to  this  bill 
under  oath  denies  the  allegations  of  the  bill  and  says,  that 
this  interest  of  Caleb  G.  Barrett  was  sold  pursuant  to  the 
provisions  of  the  deed  of  trust.  There  being  no  proof  offered 
of  the  allegations  in  the  bill,  this  bill  in  the  decree  of  Octo- 
ber 18,  1879,  should  have  been  dismissed,  the  injunction  in 
this  cause  being  first  dissolved,  and  tlie  plaintiffs,  C.  G.  Bar- 
rett and  Sarah  V.  Barrett,  should  have  been  decreed  to  pay 
to  the  defendants  their  costs  expended  in  suid  second  suit 
against  them.  But  instead  of  doing  this,  the  court  bj^  this 
decree  of  October  18,  1879,  directed  the  proceeds  arising 
from  said  sale,  after  the  payment  of  the  costs  of  the  proceed- 
ing in  the  cause  of  C  G.  Barrett  and  wife  v.  R.  C,  TVacewell 
and  John  Buford,  and  the  costs  of  the  sale,  to' be  paid  out  in 
satisfaction  of  the  judgments  and  other  liens  on  the  interest 
of  said  Caleb  G.  Barrett  in  the  said  Daniel  Stone  farm  of 
seventy  acres,  in  the  order  settled  by  the  report  of  the  com- 
missioner in  said  cause  of  Ann  R,  Tavenner  v.  C.  G.  Barrett 
et  ah.y  which  was  confirmed.  This  seems  to  me  to  be  an  ob- 
vious error  in  the  circuit  court. 

The  first  suit  of  C.  G.  Barrett  and  irife  v.  R.  C,  Dncewell, 
trustee,  and  John  Buford  had  been  finally  ended  by  this  decree 
of  March  17,  1879,  and  John  Buford  by  this  decree  had  been 
properly  required  to  pay  the  costs  of  this  suit.  Yet  in  this 
decree  of  October  18, 1879,  the  court  authorizes  in  effect,  tliat 
the  trustee,  K.  C.  Tracewell,  shall  pay  the  costs  of  this  suit 
out  of  the  funds  arising  from  the  sale  of  Caleb  G.  Barrett's 
interest  in  said  Daniel  Stone  farm.  Thus  really  making 
Caleb  G.  Barrett  pay  all  the  costs  of  this  first  suit,  in  which 
he  had  succeeded,  and  whose  costs  had  been  decreed  to  be 
paid  by  said  Buford.  Again  it  was  an  obvious  error  for  the 
court  in  this  decree  of  October  18,  1879,  which  was  appealed 
from  to  order,  that  any  portion  of  the  purchase-money  aris- 
ing from  the  sale  of  said  Caleb  G.  Barrett's  interest  in  said 
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Daniel  Stone  farm,  which  was  in  the  hands  of  the  trustee 
R.  C.  Traeewell,  should  be  applied  to  any  of  the  judgments 
or  prior  liens  against  the  land,  or  interest  of  said  C.  G.  Bar- 
rett in  said  Daniel  Stone  farm.     The  whole  of  this  fiind  in 
the  hands  of  the  said  trustee,  R.  C.  Traeewell,  after  the  pay- 
ment of  the  expenses  of  the  sale,  should  have  been  applied  to 
the  payment  of  the  debt  due  John  Buford,  secured  by  the 
deed  of  trust,  after  having  first  purged  such  debt  as  the  court 
had  done  of  the  usurious  interest.     John  Buford  at  this  sale 
of  the  interest  of  Caleb  G.  Barrett  in  this  Daniel  Stone  farm 
of  seventy  acres,  had  bought  this  interest  at  eight  hundred 
dollars.     What  was  the  interest  he  so   jnirchased  ?     Ob\'i- 
ously  it  was  the  interest  of  Caleb  G.  Barrett  conveyed  by  his 
deed  of  trust  of  April  16,  1877,  which  was  one  undivided 
moiety  of  the  said  Daniel  Stone  farm  of  seventy  acres,  sub- 
ject to  all  judgments,  which  had  been  rendered  against  him 
to  April  16,  1877,  and  which  had  been  docketed,  as  well  as 
all  other  liens  shown  by  the  record  to  be  on  the  said  interest 
of  said  Caleb  G.  Barrett  in  said  Daniel  Stone  fann  by  deed 
of  trust  or  otherwise.     The  interest  of  Caleb  G.  Barrett  in 
the  said  Daniel  Stone  farm  of  seventy  acres,  in  the  liands  of 
John  Buford  the  purchaser,  ought  to  be  subjected  by  sale  to 
the  payment  of  all  the  docketed  judgments  and  other  liens, 
which  were  upon  it  on  April  16,  1877,  and  which  remain 
unsatisfied ;  and  this  should  yet  be  done  in  the  further  pro- 
gress of  the  case  of  At}}t  R.    Tairntur  v.  C\  G.  Barrett  and 
others^  when  the  same  is  remanded  to  the  circuit  court  of 
Wood  county,  as  it  must  be  for  further  proceedings.     There 
was  really  no  propriety  in  consolidating  this  cause  with  the 
cause  of  C   G.  Barrett  and  others  v.    Ti*acewcU^  trmtec,  and 
John  Buford,     This  last  named  cause  was  ready  for  a  final 
decree,  simply  dissolving  the   injunction,   which    had  been 
awarded,  and  dismissing  the  bill  at  the  cost  of  the  plaintiff. 
Ordere  to  consolidate  causes  in  equity  should  rarely  if  ever 
be  made.     See  opinion  of  Judge  Carr  in  Claiborne  \,  Grosa 
et  at.  and    Wi?nbish  v.  sam4.\  7  Leigh  p.  339.      Where  it  is 
proper  chancery  causes  should  be  heard  together,  but  ought 
not  except  perhaps  in  a  few  special  cases  to  be  consolidated. 

We  will  now  examine  the  decree  of  October  18,  1879, 
which  was  appealed  from  to  ascertain,  whether  any  portions 
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of  it  based  upon  the  proceedingB  in  the  case  of  An7i  if. 
Tavenner  v.  C.  G.  Barrett  and  others  are  erroneous.  But  be- 
fore doing  so  we  will  consider  the  proceedings  in  this  cause 
prior  to  said  decree,  and  determine,  whether  any  of  them  are 
erroneous.  The  bill  was  originally  filed  by  Ann  R.  Taven- 
ner and  J.  T.  Tavenner,  her  attorney  in  fact,  against  Sarah 
V.  Barrett  and  others.  We  will  for  the  present  assume,  that 
the  facts  set  out  in  this  bill  showed  a  caee,  in  which  a  court 
ot  equity  ought  to  have  granted  relief,  if  the  suit  had  been 
brought  by  Ann  R.  Tavenner  alone,  and  if  J.  T.  Tavenner, 
her  attorney  in  fact,  had  not  been  joined  with  her  as  a  co- 
plaintift.  The  circuit  court  was  of  opinion,  that  this  joining 
of  J.  T.  Tavenner,  her  attorney  in  fact,  as  a  co-plaintifl  with 
her  of  itself  rendered  the  bill  liable  to  demurrer;  and  accord- 
ingly by  its  decree  of  October  17,  1878,  sustained  a  demur- 
rer to  this  bill,  but  gave  leave  for  the  plaintiff,  Ann  R. 
Tavenner,  to  file  an  amended  bill,  and  ordered  the  suit  to 
abate  as  to  the  plaintifl  J.  T.  Tavenner,  attorney  in  fact,  and 
to  proceed  in  the  name  of  Ann  R.  Tavenner. 

It  is  unquestionably  true,  that  a  person  who  is  a  mere 
agent  in  a  transaction  ought  not  to  be  made  a  party  to  a  bill, 
as  for  instance  an  auctioneer,  who  has  sold  an  estate  the  sale 
being  the  matter  of  controversy.  See  Long  v.  Colman,  10 
Beav.  370 ;  White  v.  Whiter  5  Gill.  859.  So  an  agent  for  the 
purchase  of  land  is  not  a  proper  party  to  a  bill  against  the 
principal  for  a  specific  performance,  although  the  agent 
signed  the  memorandum  for  the  purchase  in  his  own  name. 
See  Jones  v.  Host,  1  II.  &  M.  470;  Ktngle^j  v.  Young,  Coop. 
Eq.  PI.  42.  And  it  is  a  good  ground  of  demurrer  to  the 
whole  bill,  that  a  person,  who  has  no  interest  in  a  suit  and 
has  no  equity  agsvinstthe  defendant,  is  improperly  joined  as  a 
plaintiff.  See  Clarkeson  v.  De  Speyster,  3  Paige  336 ;  Little 
V.  Buk,  5  Jones  Eq.  (N.  C.)  10;  King  v.  Galloicag,  5  Jones 
Eq.  (N.  C.)  128;  Wright  v.  Santa  Clara  Mining  Association  of 
Baltimore,  12Md.  443:  Westfallv.  Scott,  20  Q a.  233.  But 
on  the  other  hand  there  is  a  class  of  persons  called  generally 
agents,  who  are  nevertheless  properly  parties  to  a  suit  in 
equity  brought  by  the  principal.  The  agents  to  which  I  re- 
fer are  trustees.  The  general  rule  in  such  cases  is,  that 
trustees  as  well  as  the  cestxds  que  trust  are  necessary  parties  in 
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8uit8  ill  equity.  And  as  a  general  rule  the  trustee,  who  has 
the  legal  title  must  be  made  a  party.  The  reason  for  this  rule 
is,  that  he  holds  the  legal  title  and  nhould  therefore  be  made 
a  party,  though  he  has  no  beneficial  interest  in  the  subject 
of  controversy;  and  this  rule  applies,  whenever  the  legal 
right  to  sue  for  the  thing  demanded  is  in  a  different  party  from 
the  one  claiming  the  beneficial  interest.  The  one  thus  hold- 
ing the  legal  right  to  sue  is  so  far  bjr  this  rule  goes  in  such 
case  regarded  as  a  trustee,  who  should  be  made  a  party.  Thus 
when  a  bill  is  filed  for  the  specific  performance  of  a  coven- 
ant under  the  hand  and  seal  of  one  for  the  benefit  of  another, 
the  covenantee  though  he  has  no  beneficial  interest,  must  be 
a  party  to  a  bill  brought  by  the  person  for  whose  benefit  the 
covenant  was  made  aganst  the  covenantor.  See  Cooke  v. 
Cooke,  2  Vern.  36;  Cope  v.  Parry,  2  Jac.  &  W.  538.  So  iu 
Miller  v.  Wkittaker,  23  111.  453,  Miller  acting  as  an  agent  for 
Flinchburgh  sold  a  certain  patent  to  Whittaker,  and  as  the 
consideration  thereof  he  gave  him  certain  notes  payable  to 
Miller  personally,  and  made  to  him  deeds  for  certain  lauds 
conveying  the  lands  to  Miller  personally.  In  a  suit  in  equity 
brought  by  Miller  to  set  aside  these  deeds  and  contract  as 
fraudulently  procured  by  Miller,  it  was  held,  that  Flincli- 
burgh  the  principal  was  a  necessary  i)artv.  There  was  not 
even  a  suggestion,  that  the  agent.  Miller,  who  was  necessarily 
regarded  as  a  trustee  for  Flinchburgh  wa*?  not  a  proper  party 
to  such  a  suit.  The  distinction  seems  to  be,  that  when  there 
is  a  personal  covenant  under  hand  and  seal,  or  a  personal 
conveyance  by  deed  to  the  agent,  which  is  really  intended 
for  the  benefit  of  the  principal,  though  he  be  not  named  in 
the  covenant  or  deed,  yet  as  in  such  case  the  agent  is  a  real 
trustee  for  the  principal,  in  a  suit  invohnng  the  enforce- 
ment of  such  covenantor  deed,  or  for  the  annulling  of  cither, 
the  agent  or  trustee  as  well  jus  the  principal  or  cestui  que  Must 
must  in  effect  both  be  made  parties. 

But  the  same  rule  does  not  apply  to  agreements  not  under 
seal,  where  the  one  party  is  merely  the  agent  of  another,  and 
makes  the  agreement  as  such,  though  in  his  own  name.  In 
such  case  it  is  not  necessary  in  suing  to  enforce  such  agree- 
ments not  under  seal  or  to  set  them  aside  in  equity  to  bring 
tlie  agent  before  the  court,  for  either  in  law  or  in  equity  the 
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principle  may  in  such  case  interpose  and  supersede  the  right 
of  the  agent,  and  claim  to  have  the  contract  performed  to 
himself,  although  made  in  tlie  name  of  the  agent.  See 
Crocker  v.  Higgins^  7  Conn.  342 ;  Duke  of  Norfolk  v.  Worthy , 
1  Camp.  N.  P.  337 ;  Bethum  v.  Fairbrother,  cited  in  5  M.  & 
S.  385. 

Applying  these  principles  to  the  case  before  us  it  would 
seem,  that  J.  T.  Tavenner  was  not  only  a  proper  but  a  neces- 
sary party  to  the  bill  in  this  cause.  One  of  its  main  objects 
was  to  enforce  a  deed  of  trust,  dated  August  27,  1877,  execu- 
ted by  the  defendants  Caleb  G.  Barrett  and  Sarah  V.  Bar- 
rett, his  wife,  to  C.  B.  Tavenner,  trustee,  to  secure  three 
bonds  of  two  hundred  dollars  each  with  interest  from  date, 
which  were  made  payable  to  J.  T.  Tavenner  individually, 
but  which  it  was  alleged  were  given  for  land  of  the  plaintiff, 
Ann  R.  Tavenner,  sold  by  J.  T.  Tavenner  her  attorney  in 
fact  to  Caleb  G.  Barrett  and  Sarah  V.  Barrett,  his  wife.  The 
legal  title  to  these  three  bonds  was  in  J.  T.  Tavenner,  but  he 
was  a  mere  trustee  holding  the  legal  title  to  these  three  bonds 
for  the  use  of  Ann  R.  Tavenner,  and  in  a  suit  in  equity  to 
enforce  them  it  was  necessary  on  the  principles,  which  we 
have  laid  down,  that  both  she,  the  cestui  que  trusty  and  he,  the 
trustee,  should  be  parties  to  such  suit.  J.  T.  Tavenner,  the 
trustee,  holding  the  legal  title  of  these  bonds,  and  being  a 
necessary  party  tt)  a  suit  in  equity  to  enforce  their  collection 
brought  by  the  beneficial  owner  of  these  bonds,  Ann  R. 
Tavenner,  and  there  being  no  controversy  between  them, 
but  he  admitting  that  he  had  these  bonds  executed  to  him 
really  for  the  use  of  Ann  R.  Tavenner,  it  would  follow  as  of 
course,  that  she  could  make  him  a  defendant  in  said  suit ;  or 
he  as  such  trustee  might  properly  unite  with  her  as  co-plain- 
tiff, just  as  the  assignor  of  a  bond  in  a  suit  in  equity  brought 
to  enforce  it  by  the  assignee,  may  be  made  a  defendant ;  or 
the  assignee  and  assignor  of  the  bond,  if  there  be  no  contro- 
versy between  them,  may  properly  unite  as  co-plaintiffs  in  a 
suit  in  equity  to  enforce  the  collection  of  such  bond.  In 
Nelihorpe  v.  Holgate,  1  Collyer  R.  218  the  ^ice  chancellor 
says,  in  a  suit  in  which  Sir  John  Melthorpe  and  Mr.  Holmes 
were  co-plaintiffs,  and  Mr.  Holgate  and  others  were  defend- 
ants :     '*There  is  not  nor  ever  has  been  any  dispute  or  ques- 
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tion  between  Sir  John  Melthori^e  and  Mr.  Holmes.  If  then 
one  of  the  plahitiffs  in  the  original  suit  was  a  proper  and  a 
necessary  plaintiff,  and  there  was  no  conflict  of  interest  be- 
tween them,  and  each  was  concerned  and  interested  in  the 
subject  of  the  suit,  how  could  it  be  improper  that  they  should 
be  co-plaintifts  ?  The  ordinary  rule  against  making  an  agent  a 
party  has  nothing  in  common  wnth  a  case  such  as  tliis." 

My  conclusion  therefore  is,  that  the  circuit  court  of  Wood 
county  erred  in  its  decree  of  October  17,  1878,  in  sustaining 
the  demurrer  to  the  original  bill,  because  J.  T.  Tavenner 
was  not  made  a  party  plaintiff  in  the  cause  with  Ann  R. 
Tavenner.  Tt  is  true,  that  he  is  called  in  the  bill  her  attor- 
ney in  tact,  but  the  bill  on  its  face  shows,  that  hs  was  the 
trustee  and  holder  of  the  legal  title  ol  the  three  bonds  of 
two  hundred  dollars  each,  payable  to  him  as  obligee,  and 
that  he  held  them  "ks  such  trustee  for  the  co-plaintff,  Ann  R, 
Tavenner.  But  this  error  was  ot  course  not  prejudicial  to 
the  defendants,  the  appellants  in  this  Court,  and  it  was  really 
corrected  by  granting  leave  to  Ann  R.  Tavenner  to  amend 
her  bill  and  make  J.  T.  Tavenner  a  defendant.  This  was 
perhaps  his  appropriate  position,  at  least  it  was  clearly  a 
ligitimate  position  for  him  to  hold,  he  being  as  we  have  seen, 
a  necessary  party  to  the  suit. 

The  amended  bill,  which  was  filed  was  an  improvement  on 
the  original  bill.  It  set  out  the  case  of  the  plaintiff"  more 
clearly  and  more  fully,  and  made  certain  other  parties  defend- 
ants, which  the  commissioner's  report  showed  were  proper 
parties  defendants  to  the  cause.  But  it  was  obviously  a  suit 
for  substantially  the  same  purposes  and  based  on  substantially 
the  same  facts,  and  asking  substantially  for  the  same  relief  as 
the  original  bill,  and  was  clearly  a  proper  amended  bill  and 
not  any  new  suit  as  has  been  claimed  by  the  appellant's  coun- 
sel. This  amended  bill  was  demurred  to  by  Barrett  and 
wife,  who  assigned  no  less  than  twenty-three  grounds  of  de- 
murrer. But  it  seems  to  me  clear,  that  this  amended  bill 
alleged  tacts,  which  if  true,  clearly  showed,  tliat  the  plaintiff 
had  a  right  to  the  equitable  relief  against  Barrett  and  wife 
which  it  sought.  So  tar  as  they  were  concerned  the  sub- 
stance of  the  bill  was,  that  in  a  certain  chancery  cause  pend- 
ing in  that  court,  the  court  had  decreed  the  sale  of  thirtj- 
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seven  and  one  half  acres  of  land,  which  the  plaintiiF  bought 
and  the  sale  had  been  confirmed  by  the  court,  thus  vesting 
in  the  plaintiff  the  equitable  title  to  this  thirty-seven  and  one 
half  acres  of  land;  that  she,  by  her  attorney  in  fact,  then 
sold  fifteen  acres  of  this  land  to  Barrett  and  wife  for  six  hun- 
dred dollars,  for  which  they  gave  their  bonds  payable  to  the 
person,  who  as  her  attorney  in  fact  had  sold  this  land  to 
them ;  that  thereupon  they  secured  the  payment  of  the  pur- 
chase-money by  executing  a  deed  ol  trust  on  a  tract  of  sev- 
enty acres  of  land  owned  by  them,  which  deed  of  trust  was 
duly  acknowledged  by  both  Barrett  and  his  wife  and  recorded. 
The  person  to  whom  these  bonds  were  payable,  and  whom 
Barrett  and  wife  knew  was  acting  as  the  agent  of  the  plain- 
tiff, was  also  the  commissioner  of  the  court,  who  had  sold 
this  land  to  the  plaintiff*,  and  he  was  by  the  order  of  the  court 
to  make  a  deed  for  it,  when  the  purchase-money  w^as  all  paid; 
and  his  contract  with  Barrett  and  wife  was,  that  he  would 
make  them  a  deed  for  these  fifteen  acres  of  land  when  the 
purchase-money  was  all  paid.  Barrett  and  wife  had  paid  no 
part  of  this  six  hundred  dollars,  which  by  their  bonds  they 
had  agreed  to  pay,  and  which  they  had  secured  by  a  deed  of 
trust  on  the  seventy  acres  of  land,  which  they  owned  jointly. 
No  deed  had  been  made  to  them  for  the  fifteen  acres  of  land, 
which  they  had  bought,  and  none  was  to  be  made  to  tliem 
till  all  the  i)urcha8e-money  was  paid.  T  cannot  see  why  the 
plaintiff  had  not  a  right  in  a  court  of  equity  to  enforce  the 
payment  of  this  purchase-money  for  these  fifteen  acres  of 
land  by  asking  its  sale,  as  no  deed  had  been  made  to  Barrett 
and  wife  for  it. 

This  equity  is  constantly  enforced  in  a  court  of  equity,  and 
land  sold  to  pay  the  purchase-money  by  order  of  the  court, 
where  no  deed  had  been  made  to  the  purchaser.  Nor  do  I 
see  any  difficulty  in  the  court's  directing  the  sale  of  the 
seventy  acres  of  land  to  pay  the  six  hundred  dollars,  which 
were  by  the  deed  of  Barrett  and  wife  secured  upon  it,  though 
the  bonds  were  payable  to  C.  B.  Tavenner,  they  being  really 
for  the  use  of  the  plaintiff,  and  in  point  of  fact  given  for  land 
sold  by  her  to  Barrett  and  wife.  Nor  am  I  able  to  see,  that 
the  payment  of  these  bonds  can  not  be  enforced  because  the 
plaintiff  did  not  sign  any  memorandum  in  writing  showing, 
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that  she  had  sold  these  fifteen  acres  of  land  for  these  bonds. 
Barrett  and  wife  had  signed  not  only  these  bonds,  but  also 
the  deed  of  trust  to  secure  them.  The  statute  of  frauds  only 
requires,  that  the  agreement  sought  to  be  enforced  should  be 
signed  by  the  parties  to  be  charged  therewith,  and  it  need 
not  be  signed  by  the  other  party.  I  am  unable  to  see,  that 
any  fraud  was  committed  by  the  commissioner  of  sale,  J.  T. 
Tavenner,  in  making  this  arrangement  with  Barrett  and  wife. 
In  the  suit,  in  which  he  was  acting  as  commissioner,  the 
parties  to  the  suit  could  only  be  interested  in  the  payment  of 
the  purchase-money  of  this  land  sold.  It  was  immaterial 
whether  this  payment  was  made  by  the  original  purchaser, 
the  plaintiff',  or  by  these  sub-purchasers.  Such  changes  of 
the  parties  to  whom  the  court's  commissioner  is  to  make  the 
deed  is  of  constant  occurrence,  and  I  have  never  supposed, 
that  there  was  any  impropriety  in  it  much  less  any  fraud. 

The  tact,  that  the  bonds  tor  the  purchase-money  were 
given  to  J.  T.  Tavenner  instead  of  being  given  to  the  plain- 
tiff, Ann  R.  Tavenner,  to  whom  they  should  have  been  given, 
should  not  embarrass  a  court  of  equity,  who  never  regard 
form,  but  always  look  to  substance,  in  enforcing  the  payment 
of  this  purchase-money.  C.  B.  Barrett's  wife,  Sarah  V.  Bar- 
rett, is  unquestionably  bound  by  the  bonds,  which  she  exe- 
cuted, and  by  the  deed  of  trust  which  she  gave  on  her  separ- 
ate property,  and  in  which  her  husband  united.  She  would 
have  been  so  bound  though  she  had  been  her  husband's? 
security  merely,  which  she  wsis  not.  There  is  in  this  State 
no  sort  of  necessity  in  order  to  bind  her  separate  estates,  that 
these  bonds  should  so  state  on  their  face.  If  given  for  a 
valuable  consideration,  as  they  were,  they  bound  her  separate 
estate.  See  Radford  et  aL  v.  Candle,  13  W.  Va.  p.  572.  It 
is  obviously  immaterial,  whether  the  plaintiff  when  she  sold 
this  land  to  Barrett  and  wife  had  only  an  equitable  or  a  legal 
title  thereto ;  in  either  case  the  purchase  is  binding  on  the 
purchasers.  These  views  are  really  a  sufficient  answer  to  all 
of  the  twenty-three  grounds  of  demurrer  assigned  to  this 
bill,  except  those  which  are  based  on  the  idea,  that  the  plain- 
tiff was  bound  to  tender  with  her  bill  to  Barrett  and  wife  a 
deed  for  these  fifteen  acres  of  land  with  general  warranty  of 
title. 
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The  contract  set  out  in  the  amended  bill  is  stated  to  have 
been  made  by  Barrett  and  wife  with  J.  T.  Tavenner,  who, 
by  a  regular  power  of  attorney,  executed  by  the  plaintiiF  and 
duly  recorded  was  authorized  to  sell  said  land  for  the  plaintiff; 
and  this  contract  was,  that  in  consideration  of  six  hundred  dol- 
lars with  interest  from  the  date  of  the  contract  April  17, 1877, 
to  be  paid  in  six,  twelve  and  eighteen  months,  secured  by  the 
bonds  of  the  purchasers,  and  a  deed  of  trust  on  seventy 
acres  of  land  belonging  to  them  jointly.  Plaintiff  sold  to 
said  Barrett  and  wife  a  portion  of  said  land  which  she  had 
bought  of  J.  T,  Tavenner,  commissioner  of  this  Court  but, 
for  which  she  had  no  deed,  though  the  sale  had  been  con- 
firmed by  the  circuit  court.  The  portion  sold  contained  fif- 
teen acres,  and  is  described  by  metes  and  bounds  in  the 
amended  bill ;  and  the  bill  states,  that  no  part  of  this  pur- 
chase-money has  been  paid,  and  tenders  a  deed  executed  by 
the  said  J.  T.  Tavenner,  special  commissioner  in  said  case, 
and  by  Ann  R.  Tavenner  and  J.  T.  Tavenner,  her  attorney 
in  fact,  which  deed  contained  a  special  warranty  of  title,  and 
the  bill  states  is  offered  as  an  escrow  to  be  delivered  to  the 
purchasers  on  the  payment  by  them  of  the  purchase-money. 

Now  as  I  understand  the  law  it  was  not  necessary,  that 
any  deed  should  have  been  tendered  to  the  purchasers  of 
this  land  either  before  the  insitution  of  this  suit,  as  the  ap- 
pellee's counsel  insists,  or  with  the  bill.  All  that  was  neces- 
sai'y,  according  to  the  terms  of  the  contract  stated  in  the  bill, 
was  for  the  plaintiff  to  make  a  deed  in  accordance  with  her 
contract,  when  the  purchasers  Barrett  and  wife  paid  the 
purchase-money.  If  the  bill  had  shown  on  its  face,  that  she 
never  could  have  made  such  a  deed  as  the  contract  called  for, 
as  tor  instance  if  the  bill  had  been  filed  by  an  assignee  in 
bankruptcy  and  the  contract  show^ed,  that  the  bankrupt  had 
bound  himself  to  insert  in  the  deed  certain  covenants,  such 
contract  could  not  be  specifically  enforced  unless  the  assignee 
in  bankruptcy  was  willing  to  give  such  covenants  personally. 
But  so  liberal  is  the  court  of  equity  in  such  a  case,  that 
though  the  bankrupt  was  unable  or  not  obliged  to  execute 
such  covenants  as  he  had  agreed  to  do,  yet  the  court  at  the 
instance  of  the  assignee  of  such  bankrupt  would  enforce 
such  contract  specifically,  if  the  assignee  himself  would 
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agree  to  execute  such  contract  in  lieu  of  the  bankrupt.    See 
Poivellv.  Lloyd,  2  Y.  &  J.  871. 

To  justify  the  court  in  sustaining  a  demurrer  to  a  bill  for 
specific  performance,  the  ground  of  demurrer  must  be  a 
short  point,  upon  which  it  is  clear  that  the  bill  will  be  dis- 
missed with  costs  at  the  hearing.  If  the  evidence  to  be 
taken  is  such  as  may  sustain  the  relief  asked  with  some 
modifications  the  demuiTer  ought  to  be  overruled,  and  the 
case  should  stand  until  the  hearing  to  be  then  disposed  of 
on  its  merits.  See  Brooke  v.  Hewitt^  3  Ves.  jr.,  253.  It 
is  not  necessary,  that  the  bill  for  a  specific  performance 
brought  by  a  vendor  should  show,  that  he  had  a  valid  legal 
title  to  the  land  sold ;  on  the  contrary  the  bill  could  not  be 
denmrred  to  though  it  appeared  on  the  face  of  the  bill,  that 
he  not  only  did  not  have  a  good  legal  title  to  the  land,  but 
that  he  did  not  have  to  a  portion  of  the  land  any  title  legal 
or  equitable,  and  that  he  never  could  acquire  a  good  title 
thereto,  provided  it  appeared,  that  the  portion  to  which  he 
could  never  acquire  a  good  legal  title  was  an  insignificant 
portion  of  the  land  sold.  In  such  cases,  the  court  often 
decrees  specific  performance  on  the  application  of  the  vendor 
or  his  making  compensation  for  the  insignificant  portion  ot 
the  land,  which  he  agreed  to  sell  and  to  which  he  had  not 
and  could  not  acquire  a  title. 

Generally  in  such  cases  time  is  not  considered  of  the 
essence  of  the  contract;  and  accordingly  it  is  not  generally 
regarded  as  material,  whether  the  title  of  the  plaintiff' wa^  a 
good  title,  when  he  made  the  contract  of  sale  or  when  he 
brought  his  bill  for  a  specific  performance,  and  he  is  per- 
mitted by  the  court  to  make  out  his  title  at  any  time  belore 
the  report  on  his  title,  and  if  he  can  do  so  though  his  title 
was  imperfect  when  the  bill  was  filed,  he  will  be  entitled  to 
a  decree  for  a  specific  performance.  See  Bamct  College  v. 
Carey ^  3  Bro.  C.  C.  390.  The  court  accordingly  often  allows 
time  for  the  completion  of  his  title  by  the  vendor,  and  has 
more  than  once  allowed  the  vendor  time  to  get  an  act  of  Par- 
liament to  make  good  his  title.  Lord  Stourton  v.  Meers^  cited 
2  P.  Wms.  630 ;  Lml  Braybroke  v.  Inskip,  8  Ves.  417-436; 
(Jciffin  V.  Ojoper,  14  Ves.  205.  And  when  upon  the  face  of 
the  contract  there  was  difl5culty  in  the  plaintift  's  title,  Vice 
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Chancellor  Wood  reftised  on  demurrer  to  stop  a  suit  for 
specific  performance  on  the  ground,  that  the  act  of  Parlia- 
ment contemplated  had  not  been  obtained.  Dei^eimh  v.  Broicn^ 
26  L.  J.  ch.  23.  The  courts  grant  indulgence  in  point  of 
time  for  getting  over  any  difficulties  in  matters  of  convey- 
ance, as  much  when  the  vendor  is  plaintift  as  when  the  suit 
is  instituted  by  the  purchaser.  Duke  of  Beaufort  v.  Glynn^  2 
Sm.  &  G.  213. 

These  cases  are  ample  to  show,  that  there  is  no  necessity 
in  a  suit  for  specific  perfornumce  brought  by  a  vendor  for 
him  to  tender  a  good  deed  or  any  deed  in  with  his  bill  in 
order  to  make  it  good  on  demurrer.  And  therefore  even  if 
in  this  case  he  was  bound  to  make  a  general  warranty  deed, 
his  tendering  a  special  warranty  deed  would  not  have  made 
his  bill  bad  on  demurrer;  but  at  the  hearing  the  court  would 
require  him  betore  receiving  the  purchase-money  to  exe- 
cute a  deed  with  general  warranty,  which  the  plaintiff  could 
of  course  do.  In  this  case  the  answers  of  the  defendants, 
Barrett  and  wife  show,  that  they  were  entitled  by  the  con- 
tract to  a  deed  with  only  special  warranty.  The  undisputed 
law  is,  that  as  a  general  rule  upon  an  agreement  tor  the  sale 
of  land  the  vendor,  though  nothing  be  said  in  the  contract 
on  the  subject,  is  considered  as  contracting  for  a  general  war- 
ranty. See  Rucher  v.  Lowther,  6  Leigh  259.  The  law  is  thus 
stated  in  2  Th.  Coke  Lit.  325  n.(G.  3):  "With  respect  to  the 
persons  who  are  bound  to  enter  into  these  covenants  it  may 
be  observed  in  general,  that  all  persons  who  convey  lands 
whereof  they  are  seized  to  their  own  use,  are  bound  to  enter 
into  the  usual  covenants  for  the  title  of  the  land  conveyed. 
But  where  the  estate  is  sold  by  trustees  under  a  will,  a  pur- 
chaser is  not  entitled  to  covenants  for  the  title.  And  the 
same  rule  applies  where  an  estate  is  sold  under  an  order  of 
a  court  of  equity.  See  Wakeynan  v.  The  Dutchess  of  Ituthwdy 
3  Ves.  jr.  505,  506.  In  both  cases  the  purchaser  is  entitled 
to  a  covenant  from  the  vendors,  that  they  have  done  no  act 
to  encumber  the  estate,  a  special  warranty  substantially." 

The  contract  of  sale  in  this  case  filed  with  the  answers  of 
C.  G.  Barrett  and  Sarah  V.  Barrett,  his  wife,  is  as  follows : 
"This  is  to  show,  that  I  have  this  day  sold  C.  G.  Barrett  and 
Sarah  V.  Barrett,  his  wife,  the  following  described  piece  of 
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land,  (its  boundaries  are  then  set  out  at  length,  and  the  agree- 
ment proceeds  thus),  containing  fifteen  acres  more  or  less  for 
the  sum  of  six  hundred  dollars.     I  have  received  the  notes  of 
said  Barrett  and  wife  at  six,  twelve  and  eighteen  months  for 
the  sum  of  two  hundred  dollars  each  with  interest,  and  upon 
payment  of  the  sum  in  full  I  agree  to  make  to  C.  G.  Barrett 
and  S.  V.  Barrett  a  deed  for  the  above  mentioned  tract  of 
land  August  27,  1877."     Signed  "J.  T.  Tavenner  commis- 
sioner and  agent  for  A.  R.  Tavenner."     Xow  when  we  re- 
member, that  Ann  R.  Tfxveuner  had  purchased  this  land  of 
J.  T.  Tavenner  as  the  commissioner  of  the  circuit  court  of 
Wood  county  in  a  certain  chancery  suit,  and  that  this  sale 
had  been  confinned,  but  no  deed,  had  been  made  to  her  by 
J.  T.  Tavenner,  the  special  commissioner,  but  she  by  a  power 
of  attorney  had  authorized  him  to  sell  it  for  her,  it  seems  to 
me  clear,  that  the  understanding  of  the  parties  as  shown  by 
this  written  contract  was,  that  J.  T.  Tavenner  as  such  special 
commissioner  of  the  court  would  with  the  assent  of  Ann  R. 
Tavenner  upon  the  payment  of  the  purchase-money  in  full 
make  a  deed  as  such  special  commissioner  to  Barrett  and 
wife.     This  seems  to  me  to  be  shown  by  the  wording  of  this 
contract  taken  in  connection  with  the  signature  thereto,  "J. 
T.  Tavenner,  commissioner."     So  understanding  this  eon- 
tract,  the  plaintiff  in  her  bill  tendered  as  an  escrow^  to  be  de- 
livered on  the  payment  of  this  purchase-money,  a  deed  duly 
acknowledged  for  these  fifteen  acres  of  land,  precisely  such  as 
this  contract  required,  that  is  a  deed  with  special  warranty  of 
title.     For  if  they  were  to  get  a  deed  from  J.  T.  Tavenner  as 
special  commissioner  of  sale  in  said  chancery  suit,  they  were 
of  course  to  get  it   without  general  warranty,  as  we  have 
shown.     And  J.  T.  Tavenner  as  such  special  commissioner 
could  alone  have  made  a  deed  conveying  to  them  the  legal 
title  of  this  land ;  for  the  legal  title  ot  it  as  known  to  the 
parties  was  not  in  Ann  R.  Tavenner  the  vendor.     The  con- 
tract in  eflect  was,  that  Barrett  and  wife  should  be  substitu- 
ted for  Ann  R.  Tavenner  in  the  purchase  of  these  fifteen 
acres  of  land  from  J.  T.  Tavenner,  special  commissioner  in 
said  chancery  suit,  and  on  the  payment  of  the  purchase- 
money  the  deed  of  this  special  commissioner  was  to  be  made 
directly  to  Barrett  and  wife,  and  of  course  only  with  special 
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warranty  of  title.  It  is  true  the  answer  of  Sarah  V.  Barrett 
pretends,  that  she  was  not  a  joint  purchaser  with  her  hus- 
band of  these  fifteen  acres  of  land,  and  that  she  never  saw 
this  contract  till  after  this  suit  was  brought.  But  that  the 
real  contract  was  expressed  correctly  on  the  face  of  this  con- 
tract seems  to  me  obvious.  Barrett  and  wife  gave  on  the 
same  day  this  contract  was  dated  their  joint  bonds  for  the 
purchase-money  of  these  fifteen  acres  of  land,  the  bonds 
stating,  that  they  were  given  for  land  purchased  that  day  of 
Tavenner.  These  bonds  on  their  face  being  joint  bonds, 
must  be  construed  as  having  been  given  for  land  jointly  pur- 
chased, and  as  a  still  further  evidence  thereof,  this  purchase- 
money  was  secured  by  a  deed  of  trust  executed  the  same  day 
by  Caleb  6.  Barrett  and  Sarah  V.  Barrett  conveying  not  the 
interest  of  Caleb  G.  Barrett  in  the  Daniel  Stone  farm,  but 
conveying  the  Daniel  Stone  farm  itself,  which  was  owned  by 
Caleb  G.  Barrett  and  Sarah  V.  Barrett,  his  wife,  jointly. 
The  defendants,  Caleb  G.  Barrett  and  Sarah  V.  Barrett, 
having  then  a  right  only  to  a  special  warranty  deed,  the 
affirmative  relief  asked  tor  in  their  answer,  that  this  contract 
may  be  canceled  because  the  vendor,  Ann  R.  Tavenner,  can 
not  make  a  good  title  against  all  the  world  to  these  fifteen 
acres  of  land  is  such  relief  as  on  the  face  of  their  answer  it 
appears  they  are  not  entitled  to,  and  the  prayer  of  said 
answer,  that  a  commissioner  should  report  on  the  title  of  the 
plain tifi^  could  not  on  the  face  of  this  answer  be  granted. 
For  as  they  had  agreed  to  take  such  title  to  this  land  as  Ann 
R.  Tavenner  had,  and  such  as  could  be  conveyed  to  them  by 
the  special  commissioner,  J.  T.  Tavenner,  it  was  immaterial, 
whether  this  title  was  good  or  not ;  it  wjis  all  that  they  con- 
tracted for. 

I  omitted  to  notice  some  of  the  other  grounds  of  demurrer 
to  the  amended  bill  in  the  case,  because  they  appeared  to  me 
to  be  frivolous,  and  because  they  have  not  been  insisted  in 
by  the  appellant's  counsel  in  this  Court.  What  I  have  said 
with  reference  to  this  amended  bill  is  a  full  answer  to  all  the 
objections  to  it  set  out  in  the  demurrer,  and  in  the  twenty- 
three  causes  of  answer  assigned  so  far  as  they  were  on  any  degree 
plausible.  Those  not  replied  to  1  regard  as  having  been  aban- 
doned by  the  appellant's  counsel  in  hisargumentin  this  Court. 
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We  will  now  further  consider,  whether  there  beany  other 
errors  in  the  decree  of  October  18, 1879,  which  was  appealed 
from.  This  decree  overruled  the  exception  to  the  commis- 
sioner's report,  which  had  been  made  prior  to  the  filing  of 
the  amended  bill,  and  confirmed  said  report  and  ordered 
certain  moneys  to  be  paid  out  in  the  order  of  priority,  which 
had  been  fixed  by  said  report.  This  it  seems  to  me  was  all 
obviously  erroneous.  After  this  report  had  been  filed,  the 
court  had  sustained  a  demurrer  to  the  bill  and  had  given 
leave  to  the  plaintift,  Ann  R.  Tavenner,  to  file  an  amended 
bill  and  make  numerous  necessary  parties  defendants,  who 
when  said  report  wjis  made  were  in  no  manner  before  the 
court.  This  auiended  bill  was  tiled,  and  no  less  than  six 
new  parties  were  made  defendants  all  of  whom  had  a  direct 
and  immediate  interest  in  the  said  report  of  the  commis- 
sioner, and  none  oi  whom  were  before  the  court  when  said 
report  was  made,  or  had  any  opportunities  of  controverting 
it  while  it  was  being  made  out  by  the  commissioner,  not 
having  been  in  any  way  notified,  that  any  such  report  was 
being  made.  It  seems  therefore  to  have  been  clearly  error 
to  have  confirmed  this  report.  The  very  object  in  filing 
the  amended  bill  was  to  give  these  six  parties  an  opportunity 
to  be  heard,  before  their  rights  were  acted  upon  by  the  court. 
But  what  opportunity  was  really  afforded  them,  when  they 
were  by  the  action  of  the  court  denied  all  opportunity  of 
being  heard  before  a  commissioner,  before  whom  alone  it 
was  possible  to  show,  that  tliere  were  errors  in  this  report? 
For  the  errors  likely  to  occur  in  such  a  report  are  not  errors 
of  law,  which  would  appear  on  the  face  ot  the  report,  but  are 
errors  of  fact  as  to  the  amount  of  the  debts,  which  were  liens 
on  the  lands  of  the  defendants,  Barrett  and  wifo.  This  cause 
ought  by  the  decree  of  October  18,  1879,  to  have  been  re- 
ferred back  to  a  commissioner  to  ascertain  the  liens  on  the 
lands  in  the  bill  named  and  their  priorities,  and  with  instruc- 
tions by  the  court  in  reference  to  all  matters,  which  could 
then  have  been  properly  determined  by  the  court 

The  portion  of  said  decree  principally  complained  of  by 
the  appellants.  The  Life  Insurance  Company  of  Virginia,  in. 
this  case  is,  in  these  words :  ''  The  court  doth  decide,  adjudge, 
order  and  decree,  that  the  deed  of  trust  given  by  C.  G.  Bar- 
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rett  and  S.  V.  Barrett  to  W.  W.  Van  Winkle  and  B.  M. 
Ambler,  trustees,  to  secure  The  Life  Insurance  Company  of 
Virginia  described  in  the  papers  in  this  cause,  bearing  date 
and  duly  admitted  to  record  on  the  25th  day  of  September, 
1875,  is  invalid,  null  and  void  and  of  no  effect  whatever." 
This  decision  was  based  on  the  fact,  that  this  deed  was  ac- 
knowledged by  both  the  grantors  before  W,  W.  Van  Win- 
kle, a  notary  public,  and  on  this  acknowledgment  only  was 
admitted  to  record.  And  W.  W.  Van  Winkle  being  one  of 
the  trustees  or  grantees  in  said  deed,  this  acknolwedgment 
and  recordation  of  this  deed  was  regarded  by  the  court  as 
invalid.  The  appellant's  counsel  insist,  that  the  court  ought 
not  and  could  not  properly  determine  this  question  in  this 
cause  in  any  way,  because  the  bill  filed  by  Ann  "R.  Tavenner 
and  J.  T.  Tavenner  expressly  admitted  the  validity  of  this 
deed  of  trust  as  a  subsisting  and  unsatisfied  lien.  Yet  these 
plaintiffs  when  the  cause  was  before  the  commissioner  by 
their  attorney  raised  this  question  for  the  first  time,  and  had 
it  reported  at  their  instance  to  the  court.  After  this  when 
the  amended  bill  was  filed,  the  plaintiff  Ann  R.  Tavenner 
makes  no  suggestion  in  her  bill,  that  this  deed  of  trust  is 
invalid,  but  admits  that  it  is  valid  and  a  subsisting  lien. 
But  Sarah  V.  Barrett  in  her  answer  to  this  amended  bill  says, 
that  "  she  is  advised  and  informed,  that  by  reason  of  the  ac- 
knowledgment of  said  deed  having  been  taken  by  W,  W. 
Van  Winkle,  a  notary  public,  who  was  the  same  W.  W.  Van 
Winkle  who  is  named  in  the  deed  as  a  trustee,  and  in  whom 
the  legal  title  would  have  become  vested,  had  said  acknowl- 
edgment been  properly  taken,  is  invalid  and  of  no  effect  by 
reason  of  said  notary  having  such  an  interest  in  said  deed  as 
grantee,  that  he  was  legally  incompetent  to  take  such  ac- 
knowledgment." It  is  by  appellant's  counsel  insisted,  that  on 
the  authority  of  numerous  cases  a  decree  cannot  be  made 
between  co-defendants  unless  it  be  based  on  pleadings  and 
proof  between  the  plaintiff  and  defendant,  and  the  following 
authorities  are  referred  to  to  sustain  this  position  :  Vance  v. 
Uvans,  11 W.  Va.  342 ;  Worthmgton  v.  Staunton,  16  W.  Va.  208 ; 
Buffner  ^  Co.  v.  Heimt  ^  Co.'  14  W.  Va.  738-741;  Oukl  ^ 
Carrington  v.  MyerSy  23  Gratt.  383;  and  that  it  is  a  well  set- 
tled principle,  that  a  decree  cannot  go  outside  of  pleadings. 
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See  Burley  v.  Well^,  14  W.  Va.  273 ;  Hmfer  v.  Hunter  ^\, 
10  W.  Va.  321;  Baiifjher  v.  Eichelberger,  11  W.  Va.  217,  225, 
and  also  Biirlew  v.  Qivarrier^  16  W.  Va.  108. 

These  propositions  of  law  are  unquestionably  sound,  but  it 
does  seem  to  me,  that  they  have  no  sort  of  application  to  the 
case  before  us.  The  bill  and  amended  bill  both  set  out 
the  various  liens  claimed  to  be  on  the  land,  in  the  bill 
and  amended  bill  named,  including  this  deed  of  trust,  and 
ask,  that  "  a  commissioner  be  directed  to  ascertain  and  report 
any  and  all  liens  of  any  and  every  kind  whatever  existing 
against  said  property  named,  and  the  order  of  their  priority, 
and  that  the  court  will  decree  a  sale  of  said  property  or  so 
much  thereof  as  may  be  necessary  to  pay  off  and  discharge 
the  plaintift's  lien,  and  other  liens  existing  against  the  said 
lands  as  aforesaid,  and  that  a  special  commissioner  be  ap- 
pointed for  that  purpose."  The  amount  and  priority  of  the 
various  liens  including  this  deed  of  trust  was  directly  involved 
n  this  cause,  as  stated  in  the  bill  and  amended  bill,  and  as  a 
matter  of  course  any  one  of  the  detendants  and  more  especially 
Sarah  V.  Barrett,  had  a  right  in  her  answer  to  insist,  that 
any  one  of  these  liens  was  originally  invalid  or  that  the  debt 
had  been  paid  off;  and  surely  she  could  not  be  deprived  of 
this  right  by  the  plaintiff  saying,  that  such  lien  was  valid  or 
such  debt  had  not  been  paid  oft. 

There  is  in  this  case  a  direct  issue  made  by  the  bill  and  the 
answer  of  Sarah  V.  Barrett,  as  to  the  validity  ot  this  deed  of 
trust.  The  bill  alleges  it  to  be  valid,  and  the  answer  ot 
Sarah  V.  Barrett  denies  that  it  is  valid.  The  decree  there- 
fore as  to  its  validity  or  invalidity  is  based  directly  upon  the 
pleadings  and  proofs  between  the  plaintiff  and  the  principal 
defendant,  and  according  to  the  authorities  cited  by  the 
appellant's  counsel  this  is  the  very  case,  where  the  court  may 
properly  render  a  decree  between  co-defendants.  This  ques- 
tion was  thus  fairly  before  the  court  for  decision.  Was  it 
properly  decided?  The  authorities  all  agree,  that  the  priyj' 
acknowledgment  of  a  married  woman  taken  by  the  grantee 
in  a  deed,  w^hether  he  be  a  trustee  or  not  is  a  void  acknowl- 
edgment, and  as  her  deed  is  inoperative  and  void  without 
such  acknowledgment  after  privy  examination  and  due  re- 
cordation it  follows,  that  the  deed   of  a  married  woman 
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acknowledged  by  her  before  the  grantee  in  the  deed,  though 
he  be  a  trustee,  is  an  absolute  nullity  as  to  her.  There  are 
decisions,  which  go  much  farther  than  thisandhold,  that  not 
only  a  grantee  in  such  a  deed  cannot  take  the  privy  exami- 
nation of  a  married  woman,  but  that  no  party  interested  in 
the  deed  though  not  a  party  to  it  can  take  such  privy  exami- 
nation. See  Withers  v.  Baird,  7  Watts  228.  The  ground 
of  this  decision  is,  that  the  taking  of  an  acknowledgment  of 
a  married  woman  is  a  judicial  and  not  a  mere  ministerial  act. 
But  an  acknowledgment  by  one,  who  was  not  a  married 
woman,  before  one  who  was  interested  in  a  conveyance, 
though  not  a  party  to  it,  has  been  held  good.  See  Dussaume 
V.  Burnett^  5  la.  95,  and  Waite,  C.  J.,  in  the  Natioiml  Bank  of 
Fredencksburg  v.  Conway^  United  States  Court  Reports,  4th 
Circuit,  vol.  1  (Hughes)  p.  45.  This  distinction  is  also  recog- 
nized in  Stevens  v.  Hampton,  46  Mo.  404;  and  in  Lynch  v. 
Livingston^  2  Sold.  434. 

It  has  also  been  universally  held  so  far  as  I  know,  that  a 
grantee  in  a  deed,  not  a  trustee,  can  not  take  the  acknowl- 
edgment ot  a  deed  of  any  sort,  though  it  be  the  acknowledg- 
ment of  a  man  and  the  act  a  ministerial  and  not  a  judicial 
act.  See  Beaman  v.  Whitney,  20  Me.  413 ;  Wilson  v.  IWier, 
20  Iowa  233  ;  Stevej\s  v.  Hampton,  46  Mo.  404 ;  Gh^ovesbach  v. 
Seely,  13  Mich.  345.  In  this  last  case  the  court  says :  "We 
should  have  no  hesitation  in  holding,  that  a  person  could  not 
take  an  acknowledgment  of  a  deed  made  to  himself.  Such 
a  point  is  too  plain  for  doubt."  This  doctrine  seems  to  be 
recognized  in  Dussaume  v.  Burnett,  5  la,  95.  In  Kimball  v. 
Johnson,  14  Wis.  674  an  acknowledgment  of  a  deed,  which  a 
mortgagee  made  to  a  married  woman  to  secure  a  lien  made  by 
her  was  taken  before  her  husband,  and  the  acknowledgment 
was  held  good.  But  the  husband  was  no  party  to  the  deed 
and  could  have  no  interest  in  it,  as  it  was  to  secure  money 
loaned  as  a  part  of  her  separate  estate.  In  Brown  v.  Moore, 
38  Tex.  where  Moore  and  wife  gave  a  deed  of  trust  to  secure 
a  debt  on  the  property  of  the  wife,  and  the  trustee  took  her 
acknowledgment,  the  deed  was  hold  void  because  of  this 
defective  acknowledgment.  And  in  Stet'e)hs  v.  Hampton  et  at, 
46  Mo.  407  a  deed,  which  was  acknowledged  by  a  grantor, 
a  man,  before  the  grantee,  who  was  a  trustee  with  a  power 
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to  sell  the  property  was  held  to  be  not  properly  acknowl- 
edged for  recordation,  and  what  eeems  to  me  to  be  the  cor- 
rect principle  was  laid  down,  that  ^vhen  a  recorded  instru- 
ment shows  upon  its  face,  that  the  acknowledgment  was 
taken  by  a  grantee,  though  he  were  but  a  trustee  \^ith 
power  to  sell,  it  is  improperly  recorded,  and  is  no  construc- 
tive notice ;  but  when  the  deed  is  fair  upon  its  face,  it  is  the 
duty  of  the  register  to  receive  and  record  it,  and  its  record 
operates  as  notice  notwithstanding  there  may  be  some  hidden 
defect.  Yet  a  conveyance  though  improperly  acknowledged 
is  good  between  the  parties  or  those  purchasing  with  actual 
notice.     The  court  thus  reasons : 

"The  objection  to  the  trustee  taking  such  acknowledg- 
ment is  analogous  to  the  one  forbidding  a  judge  to  pass  upon 
his  own  case.  Though  this  act  may  not  be  strictly  judicial, 
it  is  of  a  judicial  nature  and  requires  disinterested  fidelity. 
We  know  that  in  practice  such  a  trustee  is  always  selected 
by  the  beneficiary;  he  is  controlled  by  the  beneficiary  in 
fixing  the  time  of  sale,  and  its  proceeds  come  into  his  hands. 
There  is  such  an  interest,  that  as  to  the  requisite  of  the  deed 
itself,  he  should  be  placed  upon  a  level  with  other  parties, 
and  be  incapacitated  from  holding  any  oflScial  relation  to  its 
execution.  The  want  of  a  proper  acknowledgment  does  not 
however  invalidate  the  deed  (of  one  suiju7is)h\it  only  goes  to 
the  eflTect  of  the  record.  If  not  acknowledged  or  proved,  its 
record  is  not  provided  for  by  law,  and  the  fact  that  it  may  be 
copied  upon  the  book  of  records  will  not  operate  as  construc- 
tive notice  to  subsequent  purchaser.  Dassaiime  v.  Bumett^h 
Iowa  95 ;  Lessee  of  Shults  v.  Moore,  1  McLean  520 ;  Barney 
V.  Sutton,  2  Watts  81;  Hastings  v.  Vaughan,  5  Cal.  315; 
Price  \\  McDo7iald,2U±  403;  Johns  v.  Scott,  5Md.  81.  The 
deed  however  is  good  as  between  the  parties,  (being  sui  juris) 
and  should  prevail  against  subsequent  deeds  to  those  who 
had  actual  notice  of  its  existence.  Diissaame  v.  Bttnietty  5 
Iowa  95 ;  Caldwell  v.  Head,  17  Mo.  561 ;  Coolly  v.  Rankin^  11 
Mo.  647." 

With  these  views  I  concur  and  adopt  them  as  my  own; 
for  they  accord  I  think  with  both  reason  and  authority.  Of 
course  the  holding  of  this  deed  of  trust  of  September  25, 
1875,  to  be  null  and  void,  so  far  as  it  purported  to  convey 
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the  undivided  moiety  of  Sarah  V.  Barrett  in  the  Daniel  Stone 
farm,  in  no  manner  affects  the  validity,  as  against  her  or  her 
separate  estate,  ot  any  note  or  bond  for  the  debt  secured  by 
said  deed  of  trust  executed  by  her ;  but  any  liability,  of  her 
separate  estate  for  said  debt  can  not  be  enforced  in  this 
cause,  as  it  is  entirely  foreign  to  the  purposes  of  either  of 
these  suits  to  enforce  any  claim  against  her  separate  estate, 
which  is  not  a  specific  lien  upon  it.  See  Hughes  v.  Hamilton., 
19  W.  Va.  366.  As  to  what  effect  the  recording  of  such 
deed,  if  seen  by  a  subsequent  purchaser  with  notice  it  is  not 
proper  to  decide.  See  Friedley  v.  Hamilton  et  al.^  17  Serg.  & 
R.  71 ;  Peebles  v.  Reading,  8  Serg.  &  R.  496. 

It  is  claimed  however,  that  there  is  no  proof  of  the  identity 
of  W.  W.  Van  Winkle,  the  trustee,  with  W.  W.  Van  Winkle 
the  notary  public,  who  took  the  acknowledgment  of  this  deed 
of  trust  given  by  C.  G.  Barrett  and  his  wife  S.  V.  Barrett. 
It  WHS  distinctly  asserted  in  the  answer  of  S.  V.  Barrett,  and 
it  has  been  in  no  manner  denied  by  the  cestui  que  trust,  The 
Life  Insurance  Company  of  Virginia,  nor  by  the  trustees 
Van  Winkle  or  Ambler.  I  think  the  identity  of  the  name 
of  the  trustee  and  of  the  notary  public  raises  a  presumption, 
that  they  were  the  same  person,  which  would  have  in  some 
way  to  be  rebutted  or  at  least  denied ;  but  so  far  from  its  be- 
ing rebutted  it  is  strongly  fortified.  The  commissioner  in 
his  report  says:  "Your  commissioner  further  reports,  that 
the  plaintiffi  by  their  attorneys  claiin  and  ask  that  the  same 
be  reported.  First,  that  the  deed  of  trust  given  by  C.  G. 
Barrett  and  S.  V.  Barrett  to  W.  W.  Van  Winkle  and  B.  M. 
Ambler,  trustees,  is  invalid  for  the  reason  that  the  acknowl- 
edgment thereto  was  taken  bj^  one  of  the  trustees,  W.  W. 
Van  Winkle,  a  party  to  the  said  deed  and  a  party  in  interest. 
The  foregoing  objection  is  submitted  to  your  honor's  consid- 
eration. If  well  taken  the  priority  of  the  various  liens  herein 
reported  will  be  materially  changed,  and  will  be  as  follows." 
Then  follows  a  new  arrangement  of  all  the  liens. 

It  is  insisted,  that  this  is  a  mere  report  of  what  is  claimed 
by  the  plaintiff's  counsel,  and  that  it  is  not  reported  as  a  fact, 
that  the  trustee  and  the  notary  public  were  the  same  person. 
This  it  seems  to  me  is  not  a  fair  construction  of  this  report. 
It  is  true  that  the  statement  of  the  order  of  the  liens,  if  this 
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deed  of  trust  is  regarded  as  not  properly  recorded,  is  made 
at  the  instance  of  the  plaintiff's  counsel,  and  that  the  com- 
missioner submits  the  question  of  law  as  to  whether  this  deed 
oi  trust  was  or  was  not  properly  recorded ;  but  he  reports  aa 
I  understand  as  a  fact,  that  the  notary  public  who  took 
the  acknowledgment,  was  the  trustee  in  the  deed.  He  cer- 
tainly intended  to  make  out  a  statement  based  on  the  claim 
of  the  plaintiff*,  that  this  was  an  unrecorded  deed;  a  state- 
ment on  which  the  court  could  at  once  act  if  it  held  the  law 
to  be  as  the  plaintiff*'8  counsel  claimed.  And  this  the  court 
could  only  do  if  it  regarded  as  a  reported  fact,  that  the  trus- 
tee and  the  notary  public  were  the  same  person.  As  I  con- 
strue the  report  this  fact  was  reported.  There  can  be  no 
doubt,  but  that  the  commissioner  intended  to  report  this  as  a 
tact,  and  I  think  his  report  should  be  so  interpreted.  It  was 
not  excepted  to  on  this  account ;  but  it  was  treated  by  the 
court,  as  though  this  fact  was  reported.  I  think  that  it  is 
proper  to  treat  that  as  a  fact  established,  if  not  admitted. 

My  conclusion  therefore  is,  that  the  decree  of  October  18, 
1879,  must  for  the  reasons  we  have  stated  be  reversed,  set 
aside  and  annulled,  and  the  appellants  must  recover  of  tlie 
appellees  their  costs  in  this  ('ourt  expended ;  and  this  Court 
proceeding  to  render  such  decree  as  the  circuit  court  of 
Wood  county  should  have  rendered,  the  following  decree 
must  be  entered  up  : 

These  causes  came  on  to  be  heard  together,  the  same  hav- 
ing been  by  consent  heretofore  considered,  the  first  of  the 
above  named  causes  being  heard  on  the  amended  bill  of  Ann 
R.  Tavenner,  and  the  demurrer  thereto  of  C.  G.  Barrett  and 
Sarah  V.  Barrett,  in  which  the  complainant  joined,  the  joint 
and  separate  answer  of  The  Life  Insurance  Company  of  Vir- 
ginia, W.  W.  Van  Winkle  and  B.  M.  Ambler  trustees,  and 
general  replication  thereto,  the  joint  and  separate  answers  oi 
C.  G.  Barrett  and  Sarah  V.  Barrett,  his  \vife,  to  said 
amended  bill,  and  general  replication  thereto,  the  report  of 
Henry  Amiss,  commissioner,  and  the  exceptions  thereto; 
and  the  second  of  said  causes  being  heard  on  the  bill  filed  at 
the  August  rules,  1879,  by  C.  G.  Barrett  and  Sarah  V.,  his 
wife,  against  R.  C.  Tracewell,  trustee,  and  John  Buford, 
and  on  the  injunction  awarded  said  bill,  and  the  answer  of 
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R.  C.  Tracewell  thereto,  and  general  replication  thereto,  on 
consideration  whereof  the  said  injunction  granted  in  this 
second  of  said  causes  is  dissolved ;  and  it  is  adjudged,  that 
the  defendants  John  Buford  and  R.  C.  Tracewell,  trustee, 
recover  of  the  plaintiffs  Caleb  G.  Barrett  and  Sarah  V.  Bar- 
rett, his  wnte,  their  costs  about  their  defense  expended.  And 
in  the  first  of  said  causes  the  said  demurrer  to  said  amended 
bill  is  overruled ;  and  the  Court  being  of  opinion,  that  the 
report  of  Commissioner  Henry  Amiss  was  made,  when 
i  numerous  parties  defendant  now  in  said  cause  were  not 
f  parties  to  said  cause,  and  that  they  had  no  notice  of  said 
I  report,  it  would  be  improper  for  the  Court  to  act  on  said 
F  report  now ;  the  decree  should  for  this  reason  be  set  aside, 
f  and  the  cause  recommitted  to  said  commissioner  or  to 
;  another  commissioner  with  proper  instructions  as  to  the 
'         making  out  of  said  report. 

And  it  appearing  to  the  court,  that  the  Daniel  Stone  farm 
of  about  seventy  acres  is  now  owned  jointly  by  Sarah  Y. 
Barrett  and  John  Buford,  the  said  John  Buford  having  pur- 
i  chased  the  undivided  moiety   thereof  formerly   owned    by 

'  Caleb  G.  Barrett,  when  sold  by  R.  C.  Tracewell  under  the 

[  deed  of  trust  executed  by  C.  G.  Barrett  and  Sarah  V.  Bar- 

rett on  the  10th  day  of  April,  1877,  and  this  Court  having 
heretofore  decided,  that  said  deed  of  trust  was  imll  and  void, 
so  far  as  it  conveyed  the  interest  of  Sarah  V.  Barrett  in  said 
David  Stone  farm,  therefore  the  Courtis  of  opinion  and  doth 
decide,  that  John  Buford  now  owns  the  undivided  moiety  of 
said  Daniel  Stone  farm,  which  had  belonged  to  Caleb  G.  Bar- 
rett, subject  to  all  the  judgments  and  other  liens  by  deed  of 
trust  on  said  undivided  interest  of  Caleb  G.  Barrett,  which 
were  valid  and  binding  on  it  against  a  purchaser  for  valuable 
consideration  without  notice  on  the  16th  day  of  April,  1877, 
when  said  deed  of  trust  was  executed  and  recorded,  under 
which  said  Buford  purchased ;  and  the  Court  is  also  of  opinion 
and  doth  decide,  that  the  deed  of  trust  executed  by  Caleb  G. 
Barrett  and  fiarah  V.  Barrett,  his  wife  dated  September  25, 
1875,  is  invalid,  null  and  void,  so  far  as  it  purported  to  con- 
vey or  to  create  any  lien  on  the  undivided  njoiety  of  said 
Daniel  Stone  farm,  owned  by  Sarah  V.  Barrett  as  her  sepa- 
rate estate,  and  that  said  deed  of  trust  is  also  invalid  and  void 
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as  against  all  judgments  rendered  against  Caleb  G.  Barrett, 
and  as  to  all  purchasers  from  him  for  valuable  consideration 
without  notice ;  but  that  the  said  deed  of  trust  is  valid  and 
binding  as  an  unrecorded  deed  on  said  Caleb  G.  Barrett  and 
all  purchasers  from  him  with  notice  of  said  deed  of  trust. 

The  Court  is  also  of  opinion,  that  all  judgments  rendered 
by  courts  of  common  law  or  by  justices  of  the  peace  against 
Sarah  V.  Barrett  on  contracts  expressed  or  implied,  made 
during  her  coverture,  are  null  and  void  as  against  her,  and 
created  no  liens  on  her  land,  the  same  being  rendered  against 
by  her  courts  or  justices,  who  had  no  jurisdiction  to  render  such 
judgments  against  a  married  woman.  And  the  Court  is  also 
of  opinion  and  doth  decide,  that  the  plaintiff,  Ann  R.  Taven- 
ner, has  a  first  lien  on  the  parcel  of  fifteen  acres  of  land  sold 
by  her  to  C.  G.  Barrett  and  Sarah  V.  Barrett,  for  the  pur- 
chase-money of  said  land,  six  hundred  dollars,  with  interest 
from  August  27,  1877;  and  that  she  has  also  a  good  and  valid 
lien  as  of  August  27,  1877,  for  said  six  hundred  dollars  and 
interest  on  the  undivided  moiety  of  Sarah  V.  Barrett  in  the 
Daniel  Stone  farm,  but  that  she  has  now  no  lien  on  the  undi- 
vided moiety  of  said  Daniel  Stone's  farm,  now  owned  by 
John  Buford,  by  reason  of  the  deed  of  trust  executed  by  said 
C.  G.  Barrett  and  wife  of  that  date.  Inasmuch  as  the  said 
undivided  interest  of  Caleb  G.  Barrett  has  been  sold  under 
a  previous  deed  of  trust  of  April  16,  1876,  and  was  purchased 
by  John  Buford  at  the  price  of  eight  hundred  dollars;  but  he 
has  a  valid  lien  on  any  surplus,  which  may  be  in  the  hands 
of  the  trustee,  R.  C.  Tracewell,  after  paying  off  the  expenses 
of  said  sale  and  the  debt  of  John  Buford  secured  by  said 
deed  of  trust  purged  of  the  usury  in  said  debt. 

It  is  therefore  adjudged,  ordered  and  decreed,  that  thb 
cause  be  refered  to  one  of  the  commissioners  of  the  circuit 
court  of  Wood  county,  who  is  hereby  directed  to  ascertain, 
state  and  report  the  number,  amount  and  priorities  of  all 
liens  by  judgments  against  Caleb  G.  Barrett,  which  were  re- 
docketed  prior  to  the  10th  day  of  April,  1877,  alid  which  are 
liens  on  the  undivided  moiety  of  said  Daniel  Stone  farm, 
now  owned  by  John  Buford;  and  he  shall  also  charge  as  a 
lien  on  the  said  undivided  moiety  of  said  land  now  owned  by 
John  Buford,  the  debt  secured  by  the  deed  of  trust  executed 
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by  C.  G  Barrett;  and  wife  on  the  25th  of  September,  1875,  to 
Van  Winkle  and  Ambler,  trustees,  provided  on  enquiry  it  be 
shown,  that  the  trustee,  R.  C.  Traeewell,  in  the  deed  of  trust 
of  April,  16, 1879,  or  John  Buford,  the  cestui  que  trust  in  said 
deed  of  trust,  had  such  actual  notice  of  the  said  deed  of  trust 
of  September  26,  1875,  as  made  them  purchasers  of  said  land 
with  notice. 

The  said  commissioner  is  also  directed  to  ascertain  and  re- 
port what  liens  are  now  existing  on  the  undivided  moiety  of 
Sarah  V.  Barrett  in  said  Daniel  Stone  farm  and  their  priori- 
ties, taking  care  in  ascertaining  the  same  not  to  treat  as  liens 
on  the  same  any  debts  or  judgments,  which  are  hereinbefore 
decided  not  to  be  liens  on  the  same.  And  the  said  commis- 
sioner is  further  directed  to  ascertain  and  report  the  amount 
of  the  purchase-money  due  for  the  purchase  of  the  fifteen 
acres  of  land  by  C.  G.  Barrett  and  wife  of  Ann  R.  Tavenner, 
which  is  a  first  lien  on  said  fifteen  acres,  and  he  shall  also  as- 
certain what  other  debts  are  liens  on  the  said  fifteen  acres  of 
land,  or  on  the  interest  of  either  C.  G.  Barrett  or  Sarah  V. 
Barrett  in  said  fifteen  acres  of  land  and  their  priorities. 

The  Court  doth  further  adjudge,  order  and  decree,  that  the 
defendants  C.  G.  Barrett  and  Sarah  V.  Barrett,  on  the  alle- 
gations made  in  their  said  answer,  are  not  entitled  to  the 
aflirmative  relief  asked  for  in  their  said  answer,  they  being 
entitled  only  to  a  deed  with  special  warranty  of  title  upon  said 
fifteen  acres  of  land  bought  of  Ann  R.  Tavenner,  when  they 
pay  the  whole  of  the  purchase-money,  and  are  therefore 
entitled  to  no  order  of  reference  to  ascertain,  whether  the 
title  to  said  land  is  good.  And  the  Court  declines  to  decide^ 
whether  partition  of  said  Daniel  Stone  farm  should  be  made 
between  Sarah  V.  Barrett  and  John  Buford  till  said  report 
of  said  commissioner  is  returned.  And  this  cause  is  remanded 
to  the  circuit  court  of  Wood  county  to  be  further  proceeded 
with  according  to  the  written  opinion  aforesaid,  and  fiirther 
according  to  the  principles  governing  courts  of  equity. 

Judges  Johnson  and  Snyder  Concurred. 

PSCRES  R]BV£RSEP,      CaUSE  ReMANDED. 
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WHEELING. 

57  Slj  Mathews  v.  Greer. 

SubmittedJanuary  11,  1883— DecidedJune*  30,  1883. 

The  statutes  of  this  State — chap.  66  of  the  Code— authorize  a  married 
woman,  living  with  her  husband,  to  maintain  an  action  at  law 
for  the  recovery  of  the  possession  of  her  separate  real  property 
without  uniting  her  husband  in  tlie  action. 

Writ  of  error  and  supersedeas  to  a  judgment  of  the  circuit 
court  of  the  county  of  Jackson,  rendered  on  the  19th  day  of 
November,  1881,  iu  an  action  in  said  court  then  pending, 
wherein  Mary  M.  Mathews  was  plaintiff,  and  John  M.  Greer 
w^as  defendant,  allowed  upon  the  petition  of  said  Greer. 

Hon.  Robert  F.  Fleming,  judge  of  the  sixth  judicial  cir- 
cuit, rendered  the  judgment  complained  of. 

Snyder,  Judge,  furnishes  the  following  statement  of  the 
case: 

This  is  a  writ  of  error  trom  a  judgment  of  the  circuit  court 
of  Jackson  county,  pronounced  November  19,  1881,  in  an 
action  of  unlawful  detainer  originally  commenced  before  a 
justice  and  brought  by  appeal  to  said  circuit  court.  The 
summons  commencing  the  action  was  issued  by  the  justice 
September  12,  1881,  and  requires  the  defendant,  John  M. 
Greer,  to  answer  the  complaint  of  the  plaintiff,  Mary  M. 
Mathews,  "in  a  civil  action  for  unlawfully  withholding  from 
her  twenty  acres  of  land,  her  separate  estate,  situate,"  &c-  and 
concludes  as  follows:  "In  which  action  the  plaintiff  will 
claim  judgment  for  the  possession  of  the  premises  unlaw- 
fully detained  as  aforesaid,  and  twenty-five  dollars  damages 
for  the  unlawful  detention  thereof,  as  well  as  the  costs  of 
this  suit  in  her  behalf  expended."  The  defendant  moved 
the  court  to  quash  the  summons,  because  the  husband  of  the 
plaintiff  was  not  joined  with  her  as  a  plaintiff  in  the  action, 
which  motion  the  court  overruled.  The  defendant  then 
filed  a  plea  averring  therein  that  the  plaintiff  was  at  the 
commencement  of  the  action  and  still  is  the  wife  of,  and 
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living  with,  one  R.  N.  Mathews,  to  which  the  j)laintiff  re- 
plied specially,  admitting  the  averments  of  the  said  plea  and 
alleging  that  "her  said  action  concerns  her  sole  and  separate 
estate."  To  the  filing  of  said  replication  the  defendant  ob- 
jected, but  the  court  overruled  the  objection.  The  defend- 
ant, also,  pleaded  not  guilty,  on  which  plea  issue  was  joined. 
A  jury  was  sworn  to  "try  the  issue  joined"  &c.,  and  it  found 
a  verdict  in  these  words :  "We,  the  jurj-,  find  for  the  plain- 
tiff the  land  in  the  within  summons  mentioned,  and  described 
by  metes  and  bounds  as  therein  set  out,  and  that  the  defend- 
ant unlawfully  withheld  the  possession  thereof  from  the 
plaintiff  at  the  institution  of  this  suit,  but  had  not  so  held  for 
three  years  prior  to  that  date,  and  we  do  so  assess  the  plain- 
tift's  damages  at  ten  dollars." 

The  defendant  moved  the  court  to  set  aside  the  verdict 
which  motion  the  court  overruled  and  entered  judgment  for 
the  plaintiff  on  said  verdict.  There  is  no  bill  of  exceptions 
in  tlie  record  and  none  appears  to  have  been  taken,  but  under 
our  statute  "a  party  may  avail  himself  of  any  error,  appear- 
ing on  the  record,  by  which  he  is  .prejudiced,  without  except- 
ing thereto."     Section  9,  chapter  131,  Code,  p.  627. 

No  appearance  for  plaintiff  in  error. 

John  H,  mUy  for  defendant  in  error  cited  the  following 
authorities:  18  Ark.  236;  Code  ch.  125  §  20;  10  W.  Va. 
122;  6  Ohio  St.  182;  7  W.  Va.  152;  10  Bac.  Abr.  325;  12 
W.  Va.  521;  13  W.  Va.  9;  16  W.  Va.  555;  18  W.  Va.  766; 
3  W.  Va.  452;  8  W.  Va.  245;  10  W.  Va.  115;  12  W.  Va. 
516;  11  W.  Va.  94. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

The  plaintiff  in  error  has  neither  argued  nor  filed  any 
brief  in  this  Court;  but  in  his  petition  for  a  writ  of  error  it 
is  assigned  that  the  circuit  court  erred:  (1)  In  refusing  to 
quash  the  plaintiff's  summons;  (2)  In  allowing  the  plaintiff 
to  file  her  replication  to  the  defendant's  special  plea;  (3)  In 
not  disposing  of  the  question  raised  by  the  plea  of  coverture 
before  submitting  the  main  issue  to  the  jury;  (4)  Because 
the  jury  was  not  sworn  "to  try  whether  the  defendant  unlaw- 
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fully  withholds  the  premises  in  controversy;"  (5)  Because 
the  "verdict  is  not  responsive  to  the  issues  joined;"  and  (6) 
Because  the  court  refused  to  set  aside  the  verdict  of  the 
jury. 

These  alleged  errors  taken  together  present  but  two  legal 
questions:  First — Can  a  married  woman  living  with  her 
husband  maintain  an  action  for  the  possession  of  her  sejKtrat^ 
real  estate  without  joining  her  husband  as  plaintiflF  in  the 
action?  and  second:  Was  there  any  such  defector  irregu- 
larity in  the  swearing  of  the  jury  or  in  the  verdict  as  will 
warrant  this  Court  in  reversing  the  judgment  of  the  circuit 
court?  Without,  therefore,  noticing  separately  the  plain- 
tiff's numerous  assignments  of  errors,  T  shall  proceed  to  con- 
sider the  two  questions  stated;  and  the  determination  of  them 
in  my  judgment  necessarily  disposes  of  all  the  said  assign- 
ments. 

1.  Can  the  plaintiff,  being  a  married  woman,  maintain 
this  action  ?  By  the  common  law  a  married  woman  could 
have  no  legal  separate  estate,  and  she  could  not,  therefore, 
sue  at  law,  because  courts  of  law  take  cognizance  of  the  legal 
title  only.  Unless,  then,  her  right  to  sue  is  conferred  by 
statute,  it  is  clear  that  no  such  action  can  be  maintained. 
By  our  statute — sec.  12,  chap.  66,  Code  p.  449 — it  is  declared 
that:  "A  married  woman  may  sue  and  be  sued  without  join- 
ing her  husband  in  the  following  cases :  T.  Where  the  action 
concerns  her  separate  property,"  &c.  And  this  Court, 
following  the  New  York  decisions,  from  which  State  our 
statute  was  taken,  has  held  that  under  our  statute — sec.  3, 
chap.  66,  Code  p.  448 — a  married  woman  acquires  and  holds 
a  legal  and  not  a  mere  equitable  estate — Stockton  v.  Farlei/, 
10  W.  Va.  174;  Radford  v.  CAirwile,  13  Id.  660.  And  while 
the  statute  does  not  remove  the  legal  incapacity  which  pre- 
vents a  married  woman  from  making  any  contract,  still  her 
right  to  sue  for  trespasses  committed  upon  her  separate  estate 
would  seem  to  be  a  necessary  incident  of  the  ownership  of 
such  estate.  Formerly  having  but  an  equitable  title  she 
could  only  obtain  redress  in  equity,  but  now  having  a  legal 
estate  she  may  sue  at  law.  She  is  not  only  the  legal  owner 
of  her  separate  estate,  but  she  is  under  the  statute  entitled  to 
the  rents  and  profits  $ind,  consequently,  the  possession  of  her 
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estate  real  as  well  as  personal.  In  New  York  it  has  been 
held  under  a  statue  every  similar  to  ours  that  a  married 
woman  may  even  sue  her  husband  at  law  for  the  possession 
of  her  real  estate — Minier  v.  Mirtier^  4  Lans.  421. 

Before  the  enactment  of  the  statute  a  married  woman  not 
only  did  not  hold  the  legal  title  to  her  separate  estate,  but 
she  could  not  hold  the  possession  ot  it.  By  her  marriage 
she  became  absorbed  in  her  husband  so  far  as  her  legal 
rights  to  property  were  concerned.  Her  goods  and  chattels 
and  the  possession  of  her  real  estate  became  by  virtue  of  the 
marriage  vested  in  her  husband  during  the  coverture.  And 
as  courts  of  law  could  not  regard  equitable  titles  nor  permit 
the  recovery  of  real  estate  by  a  person  not  entitled  to  the 
possession,  she  could  not  sue  at  law.  But  the  statue  having 
removed  these  common  law  obstructions  and  expressly 
declared  that  she  may  sue  concerning  her  separate  property 
without  joining  her  husband,  it  seems  to  me,  there  can  be  no 
question  or  doubt  about  her  right  to  sue  in  an  action  such  as 
this  for  the  recovery  of  possession  of  her  separate  real  estate 
without  joining  her  husband.  If  she  cannot  sue  at  law, 
she  cannot  sue  at  all.  Her  husband  has  no  title  or  right  to 
the  land,  and  having  the  legal  title,  she  cannot  sue  in  equity 
for  its  possession.  I  am,  therefore,  clearly  of  opinion  that 
the  plaintiff  properly  brought  this  action. 

2.  Was  there  any  such  defect  or  irregularity  in  the  swear- 
ing of  the  jury  or  in  the  verdict  as  will  require  this  Court  to 
reverse  the  judgment  of  tlie  court  below?  The  jury  was 
sworn  to  "try  the  issue  joined."  It  is  insisted  that  this  was 
error,  and  that  it  should  have  been  sworn  "to  try  whether 
the  defendant  unlawfully  withholds  the  premises  in  contro- 
versy." It  is  also  insisted  that  the  "verdict  is  not  responsive 
to  the  issues  joined."  These  irregularities  are  merely 
formal  and  could  in  no  manner  have  prejudiced  the  defend- 
ant. The  form  of  the  oath  and  the  verdict  ot  the  jury  in 
this  case  are  very  similar  and  more  regular  than  was  the  case 
in  Mann  v.  Bryant^  12  W.  Va.  516,  yet  this  Court  refused  to 
reverse  the  judgment  in  that  case.  Verdicts  of  juries  are  to 
be  favorably  construed;  and  if  the  point  in  issue  is  substan- 
tially decided  by  the  verdict,  it  is  the  duty  ot  the  court  to 
mould  it  into  form.     The  court  will  not  set  aside  a  verdict 
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for  a  merely  formal  defect — Lewis  v.  Childei^s^  13  W,  Va.  1; 
Lawson  v.  Dalto)}^  18  Icf.  766. 

I^poii  the  whole  record,  I  am  of  opinion,  that  there  is  no 
error,  for  which  the  judgment  of  the  circuit  court  ought  to  be 
reversed.  The  said  judgment  must,  therefore,  be  affirmed 
with  costs  to  the  defendant  in  error  and  thirtj^  dollars 
damages. 

The  Other  Judges  Concurred. 

Judgment  Affirmed. 
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WHEELING. 
Graham  et  al,  y.  Graham  et  al. 

Submitted  January  18,  1883— Decided  June  30,  1883. 

Wheu  questions  of  fact  are  submitted  to  a  commissioner  in  chancery, 
his  findings  thereon  should  be  sustained  unless  the  court  is  fully 
satisfied  that  the  evidence  before  the  commissioner  does  not 
warrant  them.  This  rule  applies  with  increased  force  to  an 
appellate  court  wlien  called  upon  to  reverse  the  decree  of  the 
court  below  approving  such  findings;  and  when  the  testimony, 
on  which  the  findings  are  founded,  consists  chiefly  of  opinions 
of  witnesses  and  not  facts  deposed  to,  the  decree  of  the  court 
below  approving  such  findings  will  not,  except  in  a  plain  ease, 
be  reversed  by  the  appellate  court,    (p.  701.) 

Appeal  froni  and  supersedeas  to  two  decrees  of  the  circuit 
court  of  the  county  of  Monroe,  rendered  respectively  on  the 
19th  day  of  May,  1879,  and  on  the  16th  day  of  May,  1880, 
in  a  cause  in  said  court  then  pending,  v«^herein  John  Graham 
and  others  were  plaintiffs  and  James  Graham  and  others 
were  defendents,  allowed  upon  the  petition  of  said  plaintiffi. 

Hon.  Homer  A.  Holt,  judge  of  the  eigth  judicial  circuit, 
rendered  the  decrees  appealed  from. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

James  F.  Patton^  for  appellants. 
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f^miid  Price  and  John  A.  Preston  for  appellees. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

This  is  tlie  third  time  this  cause  has  been  before  this  Court 
upon  different  appeals.  The  reports  of  the  two  former 
appeals  will  be  found  in  10  W.  Va.  355  and  16  Id.  608,  and 
the  opinions  of  this  Court  therein  reported  are  here  referred 
to  for  a  complete  history  of  this  controversy  and  all  the  pro- 
ceedings had  in  relation  thereto  prior  to  the  decree  of  Octo- 
ber 16,  1880.  The  present  appeal  is  from  the  said  decree  of 
October  16,  1880,  and  a  decree  of  May  1.9,  1879,  which  had 
been  rendered  before  the  decision  of  the  Court  reported  in  16 
W.  Va.  608. 

Prior  to  said  last  mentioned  decree  the  cause  had  been 
referred  to  a  commissioner  to  report  the  rental  value  of  two 
hundred  and  eighty-six  acres  of  land,  mentioned  in  the  pro- 
ceedings, and  also  the  cost  of  supporting  Rebecca  Graham. 
The  commissioner  made  and  filed  his  report  which  was 
excepted  to  by  both  the  i)laintifis  and  defendant,  James  Gra- 
ham. The  court  by  said  decree  of  May  19,  1879,  overruled 
the  plaintiffs'  exceptions  to  the  first  and  third  statements  of 
said  report  and  the  defendant's  exception  as  to  the  "  slave 
fiind"  and  sustained  defendant's  exception  to  the  second 
statement,  and  recommitted  the  report  with  instructions  to 
report  further  as  to  the  said  "  slave  fund. "  From  this  decree 
and  a  former  one,  rendered  May  17,  1878,  the  defendant, 
James  Graham,  appealed  to  this  Court.  The  said  commis- 
sioner's report,  exceptions  and  decrees  will  be  found  given, 
in  extenso,  on  pages  612  to  619  inclusive  of  the  said  volume 
16  of  West  Virginia  Reports,  and  it  is,  therefore,  unnecessary 
to  repeat  them  here  as  they  can  be  read  in  connection  with 
this  opinion.  By  reference  to  pages  623  and  624  of  said  vol- 
ume of  reports  it  will  be  seen  that  this  Court  by  its  decree  of 
May  1,  1880,  reversed  said  decree  of  May  19,  1879,  in  so  far 
as  it  relates  to  and  adjudicates  as  to  the  proceeds  of  the 
•** slave  fund"  with  costs  in  favor  of  the  appellant,  James 
Graham,  against  the  administrator,  Kelly,  but  no  further, 
holding  that  the  other  matters  of  said  decree  were  not  covered 
by  the  said  appeal  and  could  not  properly  be  considered  by 
the  Court.     And  proceeding  then  to  render  such  decree  as 
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the  circuit  court  should  have  rendered,  this  Court-  "  decreed 
that  the  cause  as  to  the  said  H.  J.  Kellj',  administrator  of 
Joseph  Graham,  deceased,  be  dismissed,  and  that  the  petition 
of  said  Kelly,  administrator,  be  also  dismissed,  but  withoui 
costs  as  against  said  Kelly,  administrator,  as  aforesaid." 

In  entering  the  decree  of  this  Court  by  a  clerical  error, 
inadvertently  made,  instead  of  the  italicized  words  '^without 
costs,''  above  given,  the  words  with  costs  were  inserted  in  the 
decree;  and,  I  presume,  the  mandate  sent  from  this  Court  to 
the  said  circuit  court  contained  said  erroneous  words  be- 
cause the  said  circuit  court  by  its  decree  of  October  16, 1880, 
professing  to  following  the  said  mandate  of  this  Court,  dis- 
missed the  said  petition  with  eost^  against  said  Kelly,  admin- 
istrator as  aforesaid.  The  clerical  error  of  this  court,  just 
referred  to,  was  corrected  at  this  term  by  an  order  made  on 
the  29th  day  of  June,  1883,  which  will  be  certified  to  said 
circuit  court  and  that  court  is  now  directed  to  correct  its 
said  decree  of  October  16,  1880,  so  as  to  make  it  conform  to 
the  mandate  of  this  Court  as  now  correctly  entered. 

Omitting  the  recitals  and  formal  parts,  the  said  decree  of 
the  circuit  court  of  October  16,  1880,  is  as  follows :  "And 
it  is  furtlier  adjudged,  ordered  and  decreed  that  R.  F.  Den- 
nis, the  special  receiver  in  this  cause  in  this  Court,  do  col- 
lect and  pay  over  to  the  said  James  Graham  the  said  "slave 
fund"  which  was  left  in  his  hands  by  an  order  heretofore 
made  to  loan  out  upon  security,  with  interest  according  to 
law,  and  report  his  proceedings  to  court  at  the  next  term 
thereof 

"And  it  is  further  adjudged,  ordered  and  decreed  that  the 
plaintiffs  recover  their  costs  in  this  suit  expended  against  the 
defendants,  except  on  the  petition  aforesaid." 

The  only  error  complained  of  in  this  decree  is  that  the 
court  improperly  ordered  the  payment  of  the  "slave  fund" 
to  James  Graham  without  retaining  enough  of  said  fund  to 
pay  the  costs  decreed  against  him  and  the  balance  reported 
as  due  from  him  by  the  second  statement  of  the  commission- 
er's report — the  said  James  Grahafn,  as  the  appellants 
allege,  being  insolvent. 

By  reference  to  said  decree  of  May  19, 1879 — ^see  16  W. 
Va.  page  613— it  will  be  seen  that  the  court  sustained  the 
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exception  to  and  disallowed  and  rejected  said  second  state- 
ment of  the  commissioner's  report,  and  there  being  no  evi- 
dence in  the  record  to  establish  the  insolvency  of  James 
Oraham  or  of  his  inability  to  pay  the  costs  decreed  against 
him  and  the  other  defendants,  consequently,  unless  the  sus- 
taining of  the  exception  to,  and  rejecting,  the  said  second 
statement  of  the  commissioner's  report  by  the  said  decree  of 
May  19, 1879,  was  erroneous,  there  was  no  error  in  said  decee 
of  October  16, 1880,  of  which  appellants  can  complain.  Was 
there  any  error  in  the  said  decree  of  May  19,  1879  ? 

Before  proceeding  to  consider  this  inquiry,  it  is  proper  to 
observe  that,  while  the  said  decree  disposes  of  the  exceptions 
to  the  commissioner's  report,  it  does  not  confirm  the  same  or 
in  any  manner  dispose  of  or  order  the  payment  of  the 
amounts  found  due  to  James  Graham  by  the  first  and  third 
statements  of  said  report  which  seem  to  have  been  approved 
by  said  decree.  Technically,  therefore,  said  decree  is  not 
final,  and  ordinarily  an  appeal  would  not  be  entertained 
therefrom — LaiiUey  v.  Kline,  supra,  p.  21. 

The  said  decree,  however,  differs  materially  from  that 
appealed  from  in  Laidley  v.  Kline,  In  that  case  there  were 
items  and  claims  in  the  report  other  than  those  excepted  to 
and  acted  on  by  the  court,  while  in  this  there  were  no  other 
matters  in  the  report-  than  those  excepted  to  and  acted  on  by 
the  decree,  and  the  court  by  its  action  on  all  the  exceptions 
adjudicated  the  matters  in  the  report  as  effectually  as  if  it 
had  formally  confirmed  the  same.  The  omission  to  confirm 
the  report,  being  merely  an  irregularity  in  form  and  not  in 
substance,  I  do  not  think  this  Court  should  now,  especially 
in  view  of  the  repeated  appeals  and  protracted  litigation 
already  had  in  this  cause,  further  delay  tlie  consideration  of 
the  questions  presented  by  this  appeal  upon  any  formal  or  tech- 
nical ground,  but  think  said  questions  should  be  disposed  of 
on  their  merits  as  far  as  can  now  be  done. 

The  appellants  insist  that  the  court,  by  its  said  decree  of 
May  19,  1879,  erred  in  overruling  their  exceptions  to  the  first 
and  third  statements  of  the  commissioner's  report  and  in 
sustaining  the  defendants'  exception  to  the  second  statement 
ot  said  report.  These  exceptions  appear  in  full  on  pages  618 
and 619  of  16  West  Virginia  reports,  and  the  questions  raised 
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by  said  exceptions  and  the  errors  complained  of  relate  exclu- 
sively to  the  weight  of  the  evidence  so  far  as  the  first  and 
second  statements  of  said  report  are  involved.  The  record 
before  us  shows,  that  the  commissioner  took  and  returned 
with  his  report  the  depositions  of  thirty-five  witnesses  ae  to 
the  rental  value  of  the  two  hundred  and  eighty-six  acres  of 
land  and  the  expense  of  supporting  Rebecca  Graham.  Twen- 
ty-one of  these  depositions  were  taken  on  behalf  of  the 
appellants  and  fourteen  on  behalf  of  the  appellee,  James 
Graham.  The  testimony  consists  almost  entirely  of  the 
opinions  or  estimates  of  the  witnesses;  and  while  the  opinions 
of  the  witnesses  on  either  side  are  remarkably  uniform  as  to 
the  values  estimated  by  them,  the  difference  of  those  on  the 
one  side  as  compared  with  those  on  the  other,  is  strikingly 
great,  being  more  than  two  hundred  per  cent.  It  is  obvious 
from  the  reckless  disparity  that  the  witnesses  were  very 
deficient  in  capacity  and  information  or  regardless  of  their 
duty  in  forming  a  just  estimate  and  stating  it  honestly  and 
fairly.  Taking  the  whole  testimony  together,  I  can  form  no 
other  conclusion  of  it«  character. 

The  commissioner,  as  I  judge  from  the  results  of  his  report, 
made  a  general  average  of  the  estimated  values  fixed  by  the 
witnesses  of  each  of  the  opposing  parties  and  based  his  re- 
port on  the  mean  sum  obtained  by  dividing  the  average  thus 
derived  from  the  witnesses  of  the  respective  parties.  Whether 
this  is  a  safe  and  proper  mode  of  weighing  and  reconciling 
conflicting  testimony  and  deducing  a  result  therefrom  may 
well  be  questioned,  but  considering  the  extraordinary  char- 
acter of  the  testimony  in  this  particular  instance,  the  com- 
missioner was,  perhaps,  warranted  in  the  course,  apparently, 
adopted  by  him.  However  this  may  be,  it  is  certain  that  a 
report  founded  on  such  testimony  and  approved  by  the  court 
below,  could  not  upon  any  safe  principle  or  rule  of  law  be 
disturbed  by  an  appellate  court.  Any  interference  with  the 
conclusions  of  the  commissioner  and  the  court  below  could 
be  made  only  upon  mere  fancy  and  the  wildest  conjecture. 
It  is  a  settled  rule  of  law  that  when  questions  of  fact  are  sub- 
mitted to  a  commissioner,  his  findings  upon  such  facts  should 
be  sustained  unless  the  court  is  fully  satisfied  from  the  evi- 
dence that  such  findings  are  erroneous — Boyd  ^  Co,  v.  Guri" 
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nison  (f  Cb.,  14  W.  Va.  1.  This  rule  operates  with  peculiar 
force  in  an  appellate  court;  and  in  cases  like  the  present, 
where  the  testimony,  on  which  the  findings  of  the  commis- 
sioner are  founded,  consistsalniostentirely  of  the  opinions  of 
witnesses  and  not  of  facts  deposed  to,  the  findings  of  the  com- 
missioner will  generally  be  regarded  by  the  Appellate  Court 
conclusive,  and  such  we  regard  them  in  this  case.  The  cir- 
cuit court  did  not,  therefore,  err  in  overruling  the  plaintift's 
exception  to  the  first  and  sustaining  the  defendant's  excep- 
tion to  the  second  statement  of  the  commissioner's  report. 

But  we  are  of  opinion  that  the  said  court  did  err  in  over- 
ruling the  appellant's  exception  to  the  third  statement  of  said 
report  relating  to  taxes  alleged  to  have  been  paid  by  the  ap- 
pellee, James  Graham.  The  order  of  reference  under  which 
the  report  was  made — 16  W.  Va.  p.  609 — embraced  but  two 
enquiries :  The  rental  value  of  the  two  hundred  and  eighty- 
six  acres  of  land,  and  the  exi:)ense  of  supporting  Rebecca 
Graham,  and  this  statement  is  altogether  foreign  to  either  of 
those  subjects.  Moreover,  there  was  no  proof  taken  in  sup- 
port of  said  statement  and  so  far  as  the  record  discloses,  it  is 
a  mere  ex  parte  statement  made  without  evidence  or  notice 
to  the  opposite  party.  In  addition  to  all  this,  it  is  possible 
that  the  witnesses  in  their  estimates  of  the  rental  value  of 
the  two  hundred  and  eighty-six  acres  of  land,  on  which  it  is 
claimed  these  alleged  taxes  accured,  may  have  excluded  said 
taxes  from  the  gross  rental  value  and  thus  given  credit  to 
the  appellee,  James  Graham,  therefor;  and,  consequently,  if 
he  is  now  again  given  credit  for  them  as  a  separate  charge 
he  will  be  allowed  for  them  twice.  Whether  this  is  so  or  not, 
does  not  appear;  but  as  such  may  have  been  the  fact,  and  as 
the  burden  of  proof  was  on  him  who  asserts  the  claim  as  a 
separate  charge,  it  was  his  duty  to  show  affirmatively  that 
such  was  not  the  fact,  and  having  failed  to  do  so,  the  said 
taxes  must  be  excluded  as  a  separate  charge. 

For  this  error  the  said  decree  of  May  19, 1879,  in  so  far  and 
so  far  only  as  it  overrules  the  appellants'  exception  to  the  said 
third  statement  of  the  commissioner's  report,  must  be  reversed 
with  costs  to  the  appellants  against  the  appellee,  James  Gra- 
ham; and  this  cause  is  remanded  to  the  said  circuit  court 
with  directions  to  confirm  the  first  and  reject  the  second  and 
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third  statements  of  said  commissioner's  report,  to  correct  the 
said  decree  of  October  16,  1880,  as  hereinbefore  indicated 
and  for  any  further  proceedings  necessary  to  a  final  disposi- 
tion of  the  cause. 

The  Other  Judges  Concurred. 

Decree  Reversed  in  Part.     Cause  Remanded. 


WHEELING. 
O'Brien  v.  Brice  ei  ai 

I  21    7041 

l««  ^1  Submitted  June  7,  1883— Decided  June  30,  1883. 

1.  A  tract  of  land  is  conveyed  to  a  husband  and  R.,  his  wife,  jointly; 

the  husband  dies  inta^tate  leaving  children;  and  the  said  R.,  hi£ 
widow,  being  his  administrator,  then  executes  a  deed  to  a  third 
party  for  said  land,  in  the  premiftes  of  which  she  is  mentioned  as 
**R.,  in  her  own  right  as  widow,  and  also  as  administratrix;" 
the  grant  in  the  deed  is  of  the  land  without  qualification  and 
the  deed  is  signed,  **R.  in  her  own  right,  R.  as  administratrix." 
Held: 

That  said  deed  operates  as  a  conveyace  not  only  of  the  dower 
interest  of  the  said  widow  in  the  land,  but  also  as  a  con- 
veyance of  the  moietj'^  owned  by  her  in  fee.  It  conveys 
her  entire  interest  in  the  land.    (p.  706.) 

2.  In  the  interpretation  of  written  instruments^  very  little  considera- 

tion is  given  by  the  courts  to  punctuation.  It  is  never  allowed 
to  interfere  with  the  usual  and  natural  sense  and  meaning  of 
the  language  employed,     (p.  707.) 

Appeal  from  and  supersedeas^  to  a  decree  of  the  circuit 
court  of  the  county  of  Hancock,  rendered  on  the  28th  day  of 
Juno,  1880,  in  a  cause  in  said  court  then  pending,  wherein 
Janies  O'Brien  wjis  plaintiff,  and  Anna  A.  Brice  and  others 
were  defendants,  allowed  upon  the  petition  of  said'  O'Brien. 

Hon.  Thayer  Melvin,  judge  ol  the  first  judicial  circuit,  ren- 
dered the  decree  appealed  from. 

Snyder,  Juuge,  furnishes  the  following  statement  of  the 
case  : 
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James  O'Brien  filed  his  bill,  October  7,  1878,  in  the  cir- 
cuit court  of  Hancodc  county  against  Anna  A.  Brice  and 
others,  in  which  he  avers,  that  Robert  andEphriam  Brice  by 
deed,  dated  March  15,  1867,  conveyed  to  William  Brice  and 
Rebecca  C.  his  wife,  jointly,  a  tract  of  one  hundred  and  forty- 
eight  acres  of  land  situate  in  said  county;  that  afterwards 
said  William  died  intestate,  leaving  four  infant  children  as 
his  heirs-at-law  and  his  widow,  the  said  Rebecca  C,  surviv- 
ing him;  that  the  said  Rebecca  C.  by  deed,  dated  November 
20,  1875,  conveyed  all  her  right,  title  and  interest  in  said 
tract  of  land  to  Thomas  O'Brien  in  trust  to  secure  the  pay- 
ment of  a  debt  due  to  plaintiff;  that  the  said  O'Brien  trustee, 
by  virtue  ot,  and  pursuant  to,  the  terms  of  said  trust  deed, 
sold  said  land  and  the  plaintiff  became  the  purchaser  thereof, 
and  the  same  was  conveyed  to  him  by  deed,  dated  June  18, 
1877 ;  but  that  prior  to  the  date  of  said  trust  deed  of  Novem- 
ber 20,  1875,  the  said  "Rebecca,  in  her  own  right  as  widow, 
and  also  as  administratrix  of  William  Brice  deceased,"  had 
conveyed  the  said  tract  of  land  to  A.  McC.  Flanegin  in  trust 
to  pay  and  secure  certain  debts  therein  mentioned,  amount- 
ing to  over  two  thousand  dollars,  due  to  Ephriam  Brice  and 
others.  The  plaintiff  charges  that  this  last  mentioned  "deed 
is  null  and  void  except  in  so  far  as  it  conveys  the  dowser 
right  of  said  Rebecca  in  said  land  to  said  trustee;"  and  that 
by  virtue  of  said  deed  from  Thomas  O'Brien,  trustee,  to  plain- 
tiff he  is  the  owner  of  the  one  undivided  moiety  of  said  one 
hundred  and  forty-eight  acres  of  land. 

The  said  widow,  children  and  trust  creditors  are  made  de- 
fendants, and  the  bill  prays,  that  the  said  deed  of  November 
5,  1875,  to  A.  McC.  Flanegin,  trustee,  may  be  declared  void 
except  so  far  as  it  conveys  the  dower  interest  of  said  widow 
in  said  land,  that  commissioners  may  be  appointed  to  make 
partition  of  said  land  between  the  parties  entitled  thereto, 
and  for  general  relief 

The  said  deed  of  November  5, 1875,  therein  referred  to, 
and  exhibited  as  a  part  of  the  plaintiffs  bill,  shows  that  it 
had  been  duly  admitted  to  record  in  Hancock  county  Novem- 
ber 9,  1875,  and  so  far  as  it  is  material  to  give  it  in  this  case, 
it  is  as  follows:  "This  deed,  made  the  fifth  day  of  Novem- 
ber, in  the  year  1875,  between  Rebecca  C,  Brice,  in  her  own 
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right  as  widow,  and  also  us  administratrix  of  the  estate  of 
William  Brice,  deceased,  (late  her  husband),  of  the  first  part, 
and  A.  McC.  Flanegin,  trustee,  ol  the  second  part,  witnesseth: 
That  the  said  party  of  the  first  part  doth  grant  unto  the 
party  of  the  second  part,  with  general  warranty,  the  follow- 
ing property:"  Here  the  said  tract  of  one  hundred  and 
forty-eight  acres  of  land  is  described,  the  debts  secured 
specified  and  the  terms  of  the  trust  defined.  The  deed,  then, 
concludes  and  is  signed  as  follows :  ''Witness  mv  hand  and 
seal.  "Rebecca  C.  Brice,     [seal.] 

"/n  her  own  right. 
"Rebecca  C.  Brice,     [seal.] 
^^As  Adrainistrairix  of  Wm,  Brice,  deceased.'^ 

The  punctuation  of  the  deed,  as  shown  by  the  transcript 
before  this  Court,  is  precisely  as  I  have  given  it  above. 

The  defendants  appeared  at  rules  and  filed  a  demurrer  in 
writing  to  the  bill,  and  the  court,  at  a  term  held  June  28, 
1880,  entered  a  decree  sustaining  the  demurrer,  "and  the 
plaintiff*  not  desiring  to  amend  his  said  bill,"  the  cause  was 
dismissed  with  costs  to  the  defendants.  From  this  decree  the 
plaintiflFhas  appealed. 

6r.  W.  Caldwell  for  appellant. 

No  appearance  for  appellees. 

Snyder,  Judge,  announced  the  opinion  of  the  Court : 

It  is  properly  conceded  by  the  plaintifl*  and  defendants 
that,  by  the  terms  of  the  aforesaid  deed  of  March  16,  1P67, 
from  Robert  and  Ephriam  Brice  to  William  Brice  and  Re- 
becca C.  his  wife,  the  said  Rebecca  C.  became  the  owik  r  in 
fee  of  one  undivided  moiety  in  said  land  and  by  the  death  of 
her  husband  she  became  entitled  to  a  dower  in  the  other 
moiety.  It  results,  then,  that,  at  the  time  she  made  the 
deed  of  November  5,  1875,  she  was  the  owner  in  fee  of  one- 
half  of  the  said  tract  of  land  and  had  dower  in  the  other  half, 
the  remainder  in  the  latter  half  having  become  vested  in  the 
infant  children  of  said  William  Brice,  deceased.  If  said 
deed  conveyed  her  whole  interest  in  said  land  in  trust,  then 
the  subsequent  deed  of  November   20,   1875,  to  Thomas 
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O'Brien,  trustee,  passed  no  title  or  interest  except  the  equity 
of  redemption  subject  to  the  satisfaction  of  the  del)ts  secured 
in  said  prior  deed,  and  the  pUiintitf,  who  claims  title  under 
that  deed,  acquired  no  title  or  interest  from  said  trustee 
other  than  said  equity  of  redemption.  The  simple  and  only 
question,  therefore,  presented  by  the  demurrer  is,  did  said 
deed  of  November  5, 1875,  convey  both  the  moiety  and  tlie 
dower  owned  by  said  Rebecca  C.  in  said  land?  Of  course 
she  could  convey  nothing  as  administratrix  having  no  power 
or  authority  to  do  so. 

It  is  argued  by  the  appellant's  counsel  that  a  proper  inter- 
pretation ot  said  deed  limits  its  operation  to  a  conveyance  of 
the  dower-interest  only ;  and  he  relies  principally  upon  the 
punctuation  used  in  the  premises  to  justify  this  conclusion. 

In  the  interjiretation  of  written  instruments  very  little  con- 
sideration is  given  by  the  courts  to  the  punctuation,  and  it  is 
never  allowed  to  interfere  with  or  control  the  sense  and  mean- 
ing of  the  language  used.  The  words  employed  must  be 
given  their  common  and  natural  effect  regardless  of  the 
punctuation  or  grammatical  construction.  If  the  construction 
contended  for  by  the  appellant  is  permitted,  the  words  "in 
her  own  right"  can  have  no  eft'ect ;  because  a  conveyance  of 
her  dower  and  a  conveyance  of  her  dower  in  her  own  right 
mean  one  and  the  same  thing.  This  would  be  equivalent  to 
an  entire  elimination  of  those  words  from  the  deed.  Such 
a  construction  would  violate  the  well  settled  rule,  that  where 
it  is  possible,  effect  must  be  given  to  every  sentence,  i)hrase 
and  word,  and  the  parts  must  be  compared  and  considered 
with  reference  to  each  other.  Applying  this  rule  and 
changing  the  punctuation  the  sentence  will  read,  "Rebecca 
C.  Brice  in  her  own  right,  as  widow  and  also  as  administra- 
trix." This  gives  to  the  words  their  common  and  natural 
meaning,  and  gives  elfect  to  each  word  and  the  whole  sen- 
tence together.  In  this  form  it  is  apparent  that  the  deed 
conveys  not  only  the  dower,  but  the  moiety  held  by  the 
grantor  in  her  own  right.  This  it  seems  to  me  was  clearly 
the  intention  of  the  parties,  as  shown  by  other  parts  of  the 
deed.  The  granting  clause,  which  is  the  controlling  and 
operative  part  of  every  deed,  conveys  the  land  absolutely 
without  any  limitation  or  qualification  wliatever;  and  it  the 
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grantor  had  intended  to  grant  her  dower  right  only,  the 
granting  clause  would  have  been  the  proper,  if  not  the  only 
part  of  the  deed,  where  she  could  have  expressed  that  inten- 
tion. Descri^jtive  words  in  the  premises  usually  can  have 
no  other  effect  than  to  designate  the  parties  and  will  not  be 
construed  as  limitations  of  the  estate  conveyed.  The  inten- 
tion is  made  still  more  obvious  by  the  manner  in  which  the 
deed  is  signed — Smith  v.  Heniimy,  10  W.  Va.  600. 

My  conclusion,  therefore,  is  that  the  said  deed  of  Novem- 
ber 5,  1875,  operated  as  a  conveyance  of  all  the  interest  held 
bv  the  said  Rebecca  C.  Brice  in  the  said  tract  of  one  hundred 
and  forty-eight  acres  of  land,  and  said  deed  having  been  re- 
corded before  the  deed  of  November,  20,  1875,  under  which 
the  plaintifl:  claims,  was  executed,  the  latter  deed  conferred 
upon  the  grantee  therein  no  title  or  estate  except  the  equity 
of  redemption,  and  consequently  said  equity  is  all  the  plain- 
tiff had  when  he  instituted  this  suit.  The  legal  title  to  the 
land,  being  thus  vested  in  other  persons,  and  the  plaintiffs 
bill  not  having  been  framed  for  the  purpose  of  obtaining  a 
partition  of  the  land  subject  to  the  said  trust-deed  of  Novem- 
ber 6,  1875,  the  court  below  properly  sustained  the  demurrer 
to  the  bill. 

It  is  probable  a  bill  might  have  been  drawn,  or  the  one  in 
this  cause  so  amended,  as  to  have  entitled  the  plaintift,  as 
owner  of  an  equity,  to  a  partition  of  the  land  subject  to  the 
lien  of  the  prior  trust-deed,  but  as  he  declined  to  amend  his 
bill  in  the  circuit  court,  that  court  rightfully  dismissed  his 
bill  with  costs.  ^ 

For  these  reasons,  I  am  of  opinion  that  the  said  decree  of 
the  circuit  court  of  June  28,  1880,  should  be  affirmed  with 
costs  to  the  appellees  and  thirty  dollars  damages. 

The  Other  Judges  Concurred. 

Decree  Affirmed. 
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WHEELING. 

Black's  Administrator  v.  Thomas. 

Submitted  January  24,  1883— Decided  June  80,  1888. 

1.  The  verdict  of  a  jury,  which  necessarily  disposes  of  all  the  issues 

in  the  case,  is  sufficient,  although  it  may  not  respond  separately  i 
to  each  several  issue  or  fact  presented  by  the  pleadings,    (p.  711.)  { 

I  iil    7001 

2.  In  an  action  of  assumpsit  the  defendant  pleads  payment  and  flies  g^^l 

with  his  plea  specifications  of  sets-off  exceeding  in  amount  the  g  ^1 
demand  of  the  plaintiff,  and  the  jury  by  its  verdict  finds  tor  the  ifr^ygi 
defendant  simply  a  gross  sum.    Held  :  I 

That  under  section  9  of  chapter  126  of  the  Code,  such  verdict  ^ 
must  be  interpreted  as  a  finding  that  the  sets-off  of  the  !j 
defendant  exceeded   the  amount  to  which  the  plaintiff  - 
was  entitled  by  the  sum  so  found,  and  the  verdict  is  not, 
therefore,  ambiguous  or  uncertain,    (p.  711.; 

3.  Where  the  evidence  and  not  the  facts  is  certified  in  the  bill  of  ex- 

ceptions the  appellate  court  will  not  reverse  the  Judgment 
unless,  after  rejecting  all  the  confiicting  parol  evidence  of  the 
exceptor  and  giving  full  faith  and  credit  to  that  of  the  adverse 
party,  the  decision  of  the  trial-court  still  appears  to  be  wrong. 
(p.  712.) 

4.  Where  the  matters  certified  in  form  as  facts  are  in  any  respect 

conflicting,  such  certificate  must  be  treated  as  containing  the 
evidence  and  not  the  facts,    (p.  712.) 

5.  If  the  verdict  can  not  be  sustained  according  to  the  foregoing 

rules,  it  is  as  much  the  duty  of  the  trial-court  to  set  the  same 
aside  in  such  case  as  it  is  its  duty  to  sustain  the  verdict  when  it 
does  not  contravene  said  rules ;  and  while  the  appellate  court 
ought  not  to  set  aside  the  verdict  with  the  same  facility  as  the 
trial-court,  because  in  such  court  the  weight  which  must  always 
be  given  to  the  verdictof  a  jury  fairly  rendered  is  supplemented 
by  that  of  the  opinion  of  the  judge  who  presided  at  the  trial 
which  is  entitled  to  peculiar  respect  upon  the  question  of  a  new 
trial  upon  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence, still  the  action  of  the  trial-court  in  such  cases  may  be  re- 
viewed by  the  appellate  court  and  in  a  clear  and  plain  case  it  Is 
the  duty  of  that  court  to  set  aside  the  verdict  and  order  a  new 
trial,    (p.  712.) 

6.  Other  rules  and  principles  stated  which  should  govern  courts  in 

denying  or  granting  motions  to  set  aside  the  verdict  of  a  Jury 
upon  the  ground  that  It  Is  not  warranted  by  the  evidence,  (p. 
712.) 
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7.  A  cane  in  which  the  appellate  court  set  aside  a  verdict  and  ordered 
a  new  trial  upon  the  ground  that  the  verdict  was  clearly  and 
plainly  unsupported  by  the  evidence,     (p.  714.) 

Writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
county  of  Putuam,  rendered  on  the  9th  day  of  March,  1878, 
in  an  action  in  said  court  tlien  pending,  wherein  Villic 
Bhick  &  Co.  were  plaintiffs,  and  Jolin  C  Thomas  was  defend- 
ant, allowed  upon  a  petition  of  William  IT.  Ilogeman,  ad- 
ministrator ot  Villie  Black,  deceased. 

Hon.  Joseph  Smith,  judge  of  the  seventh  judicial  circuit, 
rendered  the  judgment  complained  of. 

The  tacts  of  the  csise  are  stated  in  the  opinion  of  the  Court. 

W.  II.  Ilogeman  for  plaintiff  in  error. 

Mollohan  <f  Fontaine  and  !<mi1h  jf-  Knight  for  defendant  in 
error  cited  1  Bibb.  247;  2  Burr.  t>98;  1  Rob.  (old)  Pr.  355, 
and  7  Leigh  82. 

Snyder,  Jui)(;k,  announced  the  opinion  of  the  (^ourt: 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of 
Putnam  county  entered  May  3,  1880,  affirming  a  judgment 
of  the  county  court  of  said  county.  The  action  wo^assampi^it 
brought  in  said  county  court,  September  3,  1877,  by  the 
plaintiffs,  Villie  Black  &  Co.,  against  the  defenda!it,  John  (\ 
Thonuis,  to  recover  eight  liundred  dollars  for  monev  advanced 
by  the  plaintiffs  to  the  defendant  between  October  12,  1876, 
and  Ai)ril  21,  1877.  The  defendant  pleaded  non-d^samimi 
and  payment  and  filed  specifications  of  set-oft  against  the 
account  of  plaintiffs,  "for  twenty  and  one  half  months'  services 
as  agent  in  soliciting  tobacco  from  October  5,  1875,  to  May 
20,  1877,  at  fifty-five  dollars  per  month,  one  thousand  one 
hundred  and  twenty-seven  dollars  and  forty  cents."  Issues 
were  joined  on  these  i)leiu<,  a  trial  was  had  by  jury  and  a  ver- 
dict returned  in  these  words:  "We,  the  jury,  find  for  the 
defendant  and  assess  his  damages  at  one  hundred  and  seven- 
teen dollars  and  fffty  cents/'  The  plaintifts,  before  the  jury 
had  l)een  discharged,  moved  the  court  not  to  record  said  ver- 
diet  which  niotion  the  court  overruled  and  the  verdict  was 
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recorded.  The  plaintifts,  then,  moved  the  court  to  set  aside 
the  verdict  and  grant  them  a  new  trial,  because  the  verdict 
was  defective  in  form  and  contrary  to  law  and  the  evidence, 
and  also,  because  of  new  and  material  evidence  discovered 
by  them  since  the  trial.  In  support  of  said  motion  they  read 
two  affidavits  which  entirely  tail  to  show  any  diligence  or 
facts  to  sustain  said  motion,  and  as  they  M^ere  not  relied  on  in 
this  Court,  it  is  unnecessary  to  state  their  contents.  The 
court  overruled  said  motion  and  gave  judgment  for  the  de- 
fendant on  the  verdict.  The  plaintiifs  duly  excepted  to  the 
said  rulings  and  judgment  ot  the  court  and  by  their  bill  of 
exceptions  all  the  material  evidence  is  made  part  of  the 
record. 

The  objection  to  the  form  of  the  verdict  is  untenable.  It 
is  claimed  that  under  our  statute  it  was  the  duty  of  the  jury 
to  find  for  the  plaintiffs  the  amount  of  their  claim  and  to 
find  for  the  defendant  the  amount  of  his  set-off,  and  if  the 
latter  exceeded  the  former  the  jury  should  specify  that  the 
verdict  found  for  the  defendant  was  the  amount  to  which  he 
was  entitled  in  excess  of  the  plaintiff's  demand.  This  form 
of  verdict  may  be  more  satisfactory  and,  perha})s,  safer  and 
better  in  practice. — Barton's  Law  Pr.  263.  But  such  finding 
is  not  essential  to  the  validity  of  the  verdict.  A  finding 
which  necessarily  disposes  of  all  the  issues  is  a  sufficient  ver- 
dict, although  it  may  not  respond  separately  to  each  issue  or 
fact  presented  by  the  pleading.  Leicis  ^  Frazier  v.  Childa^s, 
13  W.  Va.  1.  In  debt  or  rissiffupsit,  where  the  defendant  files 
an  account  of  set-oft,  he  is  under  our  statute  deemed  to  have 
brought  a  cross-action  against  the  plaintift'  for  the  amount  of 
such  account.  And  "on  the  trial  of  the  issue  in  such  case, 
the  jury  shall  ascertain  the  amount  to  wliich  the  defendant 
is  entitled  and  apply  it  as  a  set-off'  against  the  plaintiff's 
demand,  and  if  the  said  amount  be  more  than  the  [)laintiff  is 
entitled  to,  shall  asceilain  the  amount  of  the  excess,  includ- 
ing princi])al  and  interest.  Judgment  in  such  case  shall  be 
for  the  defendant  against  the  plaintiff'  for  said  excess,  with 
interest  from  the  date  of  the  judgment  till  payment." — Code, 
chap.  126  sec.  9. 

The  verdict  in  this  case  was  for  a  gross  sum  in  favor  of  the 
defendant ;  and  that,  under  the  issues,  was  necessarily  a  find- 
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ing  that  the  account  of  the  defeudaut  exceeded  the  amount 
to  which  the  plaintiffs  were  entitled  to  the  extent  of  that 
finding.  The  verdict  is  not,  therefore,  ambiguous  or  uncer- 
tain.—! Rob.  Pr.  (old  ed.)  365,  367 ;  Lanier  v.  Harwell,  6 
Munf.  79. 

The  only  other  question  and  the  controlling  one  in  this 
case  is,  did  the  court  err  in  overruling  the  plaintiff's  motion 
to  set  aside  the  verdict  upon  the  ground  that  it  was  not  war- 
ranted by  the  evidence? 

It  is  always  a  delicate  matter  for  a  court  and  particularly 
an  appellate  court  to  interfere  with  the  verdict  of  the  jury  on 
questions  of  fact.  The  courts  of  this  State  are  peculiarly 
jealous  of  any  encroachments  by  the  courts  upon  the  prov- 
ince of  the  jury  which  is  made  the  judge  of  the  weight  and 
credit  to  be  attached  to  the  evidence,  and  it  is  only  in  cases 
of  manifest  abuse  or  plain  departure  from  right  and  justice 
that  the  courts  can  interfere  with  the  finding  of  the  jury  in 
such  matters. — State  v.  Thompson^  infra. 

The  rules  of  law  as  deduced  from  the  decisions  of  the 
appellate  courts  of  Virginia  and  of  this  State  in  such  cases 
may  be  stated  as  follows : 

I.  The  bill  of  exceptions  must  so  present  the  case  that  the 
appellate  court  may  be  able  to  determine  whether  the  jury 
has  correctly  applied  the  law  to  the  facts  in  order  that  it  raay 
safely  correct  any  error  committed  by  the  jury — the  pre- 
sumption being  always  in  favor  of  the  correctness  of  the  ver- 
dict; and,  therefore,  unless  the  error  complained  of  is  made 
to  appear  affirmatively  it  will  not  be  disturbed. 

II.  Where  it  is  practicable  the  facts  and  not  the  evidence 
should  be  certified;  but  when  there  is  a  conflict  or  compli- 
cation ot  the  evidence  so  as  to  render  it  impracticable  to 
certify  the  facts,  the  court  may  certify  the  evidence — Read's 
Case,  22  Gratt.  924. 

III.  Where  the  evidence  only  is  certified  the  appellate 
court  will  not  reverse  the  judgment  unless,  afker  rejecting  all 
the  conflicting  parol  evidence  of  the  exceptor,  and  giving 
full  faith  and  credit  to  that  of  the  adverse  party,  the  decision 
of  the  trial-(;ourt  still  appears  to  be  wrong — Newlin  v.  Beard, 
6  W.  Va.  110. . 

IV.  Where  the  matters  certified  in  form  as  facte  are  in  any 
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respect  conflicting,  such  certificate  must  be  treated  as  con- 
taining the  evidence  and  not  the  facts;  because  facts  cannot 
be  conflicting,  but  are  necessarily  consistent  with  each  other 
— ReaxVs  Case,  supra, 

V.  The  verdict  will  be  set  aside,  when  the  issue  involves 
facts  only,  if  the  facts  proved  clearly  required  a  verdict  dif- 
ferent from  that  found  by  the  jury — Pryofs  Case,  27  Gratt. 
1009. 

VI.  A  new  trial  ought  not  to  be  granted  on  the  ground 
that  the  verdict  is  contrary  to  the  'evidence,  except  in  cases 
of  plain  deviation  from  right  and  justice;  not  in  a  doubtful 
case  merely  because  the  court,  if  on  the  jury,  would  have 
found. a  different  verdict.  Every  reasonable  presumption 
should  be  made  in  favor  of  the  verdict  of  a  jury  iairly  ren- 
dered, and  such  verdict  ought  not  to  be  interfered  with  by 
the  court  unless  manifest  injustice  and  wrong  has  been  done, 
or  unless  the  verdict  is  plainly  not  warranted  by  the  facts 
proved — Blosset^  v.  Harshbarger,  21  Gratt  216. 

Vn.  Where  some  evidence  has  been  given  which  tends  to 
prove  the  fact  in  issue,  or  the  evidence  consists  of  circum- 
stances and  presumptions,  a  new  trial  will  not  be  granted 
merely  because  the  court  is  of  opinion  that  the  prepon- 
derance of  evidence  required  a  different  verdict.  To  war- 
rant a  new  trial  in  such  a  case  the  evidence  should  be  clearly 
and  plainly  insufficient  to  warrant  the  finding  of  the  jury — 
Grayson's  Case,  6  Gratt.  712;  Sheffw  The  City  of  Huntington, 
16  W.  Va.  307. 

Vni.  These  rules  and  principles  apply  a  fortiori  to  an  ap- 
pellate court;  for  in  that  court,  there  is  superadded  the 
weight  which  must  always  be  given  to  the  verdict  of  a  jury 
fairly  rendered,  that  of  the  opinion  of  the  judge  who  pre- 
sided at  the  trial,  which  is  entitled  to  peculiar  respect  upon 
the  question  of  a  new  trial  asked  upon  the  ground  that  the 
verdict  is  not  warranted  by  the  evidence — Burgh  v.  Shanks, 
5  Leigh  598. 

IX.  If  the  verdict  tested  by  tlie  foregoing  rules  is  ascer- 
tained to  be  WTong  and  unwarranted,  it  is  as  much  the  duty 
ol  the  trial-court  to  set  aside  such  verdict  and  grant  a  new 
trial  as  it  is  to  sustain  the  verdict  when  it  does  not  contravene 
said  rules;  and  while  the  appellate  court  ought  not  to  set 
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aside  the  verdict  with  the  same  degree  of  lacilitv  as  the  trial- 
court,  because  in  such  court  the  weight  of  the  opinion  of 
the  judge  of  the  trial-court  refusing  to  Hct  it  aside  must  be 
added  to  that  of  the  jury  in  sui)i)ort  of  the  verdict,  still  the 
action  of  the  trial-couii:  may  be  reviewed  by  the  api>ellate 
court  and  in  a  clear  and  plain  case  it  is  the  duty  of  that 
court  to  set  aside  the  verdict  and  grant  a  new  trial — State  v. 
WilUavu^  14  W.  Va.  851. 

Applying  these  well  settled  rules  of  law  to  the  case  at  bar, 
it  seems  to  me  the  verdict  of  the  jury  cannot  be  sustained. 
The  l)ill  of  exceptions  purports  to  give  all  the  material  facts, 
but  jis  there  is  some,  though  not  very  material,  contradiction 
between  the  testimony  of  the  plaintiffs  and  that  of  the  de- 
fendant, I  will  treat  it  as  a  certificate  of  the  evidence  and  not 
of  the  facts,  that  being  the  more  fiivorable  view  tor  the 
defendant  in  error.  The  evidence  certified  so  far  as  it  is 
deemed  necessary  to  state  it  is  as  follows: 

The  plaintiffs  proved  thatthey  were  commission  merchants 
dealing  in  tobacco,  having  their  ware-house  and  place  of 
business  in  the  city  of  (Cincinnati,  Ohio;  that  they  had  as 
their  agent  in  West  Virginia  one  J.  D.  Xalle  whose  business 
it  was  to  visit  the  different  counties  of  said  iState  and  solicit 
consignments  of  tobac^co  to  their  house  and  look  afl^^r  their 
interests;  but  that  he  had  no  authority  to  em[)loy  age!its  for 
them;  that  said  Xalle  died,  o!i  April  12,  1877,  before  the 
institution  of  this  action;  that  the  account  sued  on  is  for 
money  advanced  by  them  to  the  defendant  on  account  of 
tobacco  to  be  furnished  by  him  to  them,  but  that  he  failed  to 
furnish  them  any  tobacco  or  return  the  money  so  fiirnished; 
that  each  of  the  plaintiffs  testified  that  they  had  never  em- 
]»l()yed  the  defendant  as  their  agent  and  never  knew  that  he 
pretended  to  be  such  or  that  he  asserted  any  claim  against 
them  for  services  until  they  demanded  payment  of  the  ac- 
count sued  on  a  short  time  before  this  action  was  brought; 
that  on  May  12,  1877,  they  wrote  to  defendant  enclosing  a 
statement  of  the  account  sued  on  and  a  blank  note  for  the 
amount  due  thereon  requesting  him  to  sign  the  note  and 
return  it;  that,  on  June  10,  1877,  he  replied  by  letter  in 
which  he  says : 

*'  I  received  all  the  money  (principal)  with  which  you  have 
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Hie  charged,  but  I  have  no  credits  for  services  which  I  cer- 
tainly am  entitled.  Mr.  J.  D.  Xalle  came  to  me  in  the  month 
of  October,  1875,  and  employed  me  to  solicit  shipments  for 
your  house,  and  to  attend  to  any  and  all  business  with  which 
you  might  see  fit  to  entrust  me,  and  that  I  should  be  am[)]y 
paid  for  such  services ;  and  under  the  contract  I  think,  cer- 
tainly, that  I  rendered  services  for  which  I  am  entitled  to  a 
credit  on  my  account.  I  wanted  to  mention  it  last  Septem- 
ber when  I  wa«  down  with  my  tobacco:  wanted  to  say  some- 
thing about  it  when  I  received  my  money  from  your  book- 
keeper, but  you  being  absent  at  the  time,  Mr.  Nalle  told  me 
that  he  would  see  you  himself  for  me;  and  he  told  me  after- 
wards that  he  had  seen  you  and  arranged  the  matter  all  sat- 
isfactorily with  you,  and  that  I  would  be  well  paid." 

The  plaintiffs  also  proved  that,  prior  to  September  30, 
1876,  there  were  unsettled  accounts  between  them  and  de- 
fendant which  were  on  that  day  settled  and  a  balance  of 
three  hundred  and  sixty-six  dollars  and  forty-nine  cents  paid 
to  defendant  in  full  ot  the  settlement  by  their  book-keeper 
who  testified  that  said  settlement  was  satisfactory  to  the  de- 
fendant, except  that  he  claimed  an  item  of  thirty  dollars  and 
thirty-four  cents  for  interest  ought  not  to  be  charged  to  him 
because,  as  he  said,  he  had  done  some  service  for  Mr.  Nalle 
for  which  the  firm  ought  to  knock  off  said  interest;  that  Mr. 
Xalle  was  then  present  and  said  he  would  arrange  the  ser- 
vices with  defendant,  and  the  said  item  was  not  taken  oft; 
that  about  April  20,  1877,  the  witness  presented  to  defend- 
ant the  account  sued  on  and  he  made  no  objection  to  it,  said 
it  was  correct;  that  defendant  asked  witness  to  get  him  the 
position  of  agent  for  plaintiffs  in  the  place  of  Xalle  who  had 
died,  but  he  made  no  claim  for  services  as  agent  or  other- 
wise. By  their  attorney  the  plaintift's  proved  that,  a  short 
time  before  the  institution  of  this  a(?tion,  the  defendant 
admitted  to  said  attorney  that  he  was  owing  the  plaintifis 
scmie  money,  but  said  that  he  had  rendered  some  services 
which  he  would  say  nothing  about  if  jjlaintifts  would  appoint 
him  their  agent  and,  if  not,  he  wanted  pay. 

The  defendant  as  a  witness  on  his  own  behalf  admitted 
that  the  plaintiffs'  accovmt  was  correct,  and  testified,  in  suj)- 
port  of  his   account  of  sct-ofi*,  that  he  was,  on  October  5, 
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1876,  hired  by  J.  D.  Nalle,  the  plaintiflPe'  agent,  to  solicit 
tobacco  for  plaintifts ;  that  Nalle  said  they  would  pay  well, 
that  they  had  paid  Wm.  Martin  for  similar  services  sixty 
dollars  per  month,  but  could  not  pay  quite  so  much  this  year 
owing  to  hard  times ;  that  he  acted  under  that  employment 
in  parts  of  Putnam,  Mason^  Jackson  and  Kanawha  counties; 
that  he  was  so  employed  up  to  May  20,  1877 ;  that  Nalle 
told  him  in  October,  1876,  that  he  had  made  arrangements 
and  defendant  would  get  his  pay  lor  services ;  that  on  July 
21,  1876,  he  spoke  to  plaintiffs  about  his  agency  and  they 
said  it  was  all  right  and  they  would  pay;  that  he  never  told 
plaintiffs'  book-keeper  that  the  plaintiffs'  account  was  all 
right ;  that  at  the  time  of  the  settlement  of  September  30, 
1876,  he  told  said  book-keeper  the  firm  ought  not  to  charge 
the  interest  item  in  their  account,  that  he  then  claimed 
he  ought  to  be  paid  for  his  services  and  that  neither  of  the 
plaintiffs  were  present  at  said  settlement.  On  cross-exami- 
nation the  defendant  testified  that  he  had  not  since  Septem- 
ber 30,  1876,  shipped  any  tobacco  of  his  own  or  any  one  else 
to  plaintifl:s ;  that  during  the  time  charged  for  in  his  account 
of  set-oflf  he  taught  school  for  over  five  months,  and  had  dur- 
ing the  whole  of  said  time  been  a  justice  and  had  attended  to 
his  farm ;  that  when  asked  to  state  what  services  he  had 
rendered  the  plaintiffs,  he  said  he  had  nothing  to  do  with 
that  as  he  claimed  under  his  contract  with  Nalle  and  ought 
to  have  fifty-five  dollars  per  month  ;  that  he  had  kept  no  ac- 
count and  could  not  tell  how  much  time  he  had  been  occu- 
pied in  actually  attending  to  nuitters  for  Xalle  or  the  plain- 
tiffs. The  defendant  proved  by  other  witnesses  that  said 
Ifalle  had  in  the  fall  of  1875,  told  defendant  that  he  wanted 
him  to  solicit  tobacco  for  plaintifts  and  that  they  would  pay 
him  well  for  it ;  that  Xalle  recognized  him  as  agent  and  that 
he  attended  to  some  matters  of  business  for  plaintifts,  prior 
to  September  30,  1876.  There  was  some  other  testimony, 
which  I  deem  it  unnecessary  to  state,  as  the  above  embraces 
all  that  is  material  on  the  question  to  be  determined  by  this 
Court. 

It  is  not  intended,  nor  is  it  proper  for  this  Court,  as  the 
case  is  now  presented,  to  decide  what,  if  any,  8er\aces  were 
rendered  by  the  defendant  for  plaintifts,  or  what  part,  if  any, 
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of  his  account  of  set-oiF  should  be  allowed  him  in  this  action. 
All  that  we  intend  to  decide  in  that  regard  is,  whether  upon 
the  evidence  certified,  the  jury  was  justified  in  finding  for  the 
defendant  one  hundred  and  seventeen  dollars  and  fifty  cents 
in  excess  of  the  plaintiffs'  demand  of  eight  hundred  dollars  ? 

The  correctness  of  the  plaintiffs'  account  was  admitted  on 
the  trial  by  the  defendant ;  consequently,  the  only  subject  of 
controversy  was  the  defendant's  account  of  set-off,  and  the 
burden  of  proving  this  account  was  on  the  defendant.  If  we 
wholly  disregard  the  parol  evidence  of  the  plaintiffs  in  error 
which  is  in  conflict  with  that  of  the  defendant  in  error,  as  we 
must  do  under  the  rules  of  law  before  stated,  and  concede  that 
the  jury  was  justified  in  finding  that  J.  D.  Nalle  was  author- 
ized to  employ  the  defendant,  that  he  did  employ  him  to 
solicit  tobacco  for  the  plaintiffs,  and  that  he  "acted  under 
that  employment  in  parts  of  Putnam,  Mason,  Jackson  and 
Kanawha  counties,"  it  will  still  remain  to  be  established  by 
the  evidence  that  the  defendant  had  an  express  agreement 
for  a  specified  salary/  per  month,  or  that  he  rendered  services 
tor  the  plaintiffs  which  were  reasonably  worth  the  amount, 
say  nine  hundred  and  seventeen  dollars  and  fifty  cents,  which 
the  jury  must  necessarily  have  found  in  his  favor  by  their 
verdict. 

The  only  pretense  of  any  express  agreement  for  his  ser- 
vices is,  that  the  plaintiffs'  agent,  Nalle,  told  him  he  should 
be  well  paid  and  that  the  previous  year  the  plaintiffs  had 
paid  Martin  sixty  dollars  per  month  for  similar  services,  but 
they  could  not  pay  quite  that  much  this  year.  Certainly 
this  was  no  agreement  to  pay  defendant  fifty-five  dollars  per 
month,  or  any  other  specified  sum.  The  most  that  could  be 
inferred  from  it  w^ould  be  that  he  would  be  well  paid,  and  to 
give  him  some  idea  of  what  the  plaintiffs  would  probably 
agree  to  pay,  Nalle  stated  what  had  been  paid  Martin.  It  can- 
not, in  my  judgment,  be  justly  considered  anything  more 
than  an  opinion  of  Nalle  as  an  approximation  of  what  the 
defendant  might  expect  the  plaintiffs  would  agree  to  pay.  It 
was  certainly  no  contract  express  or  implied  that  they  would 
pay  fifty-five  dollars  per  month.  That  the  defendant  so  un- 
derstood it  is  evident;  for  according  to  the  testimony,  at  the 
settlement  of  September  30,  1876,  Nalle  was  present  and  the 
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defendant  then  did  not  daiiu  that  he  was  entitled  to  any 
R^peciiied  sum,  hut  .sinij)ly  insisted,  as  he  states  himself,  that 
in  consideration  of  services  rendered  hv  him  the  plaintiffs 
ought  to  knock  ofli  the  thirty  dollars  and  thirty-four  cents  of 
interest  charged  to  him.  This  occurred  more  than  eleven 
months  after  his  alleged  employment  when,  at  fifty-five  dol- 
lars per  month,  the  i)laintifts  would  then  have  owed  him  over 
six  hundre<l  dollars  on  his  agreement.  Is  it  reasonable,  can 
it  be  even  entertained  for  a  moment,  that  having  this  large 
claim  against  the  plaintifts  with  Xalle  present,  the  person 
with  whom  the  alleged  agreement  had  been  made,  to  estab- 
lish it  if  just,  the  defendant  would  have  been  so  extremely 
liberal,  I  may  even  say  so  reckless,  as  to  have  surrendered 
the  whole  of  it  for  thirty  dollars  and  thirty-four  eents?  His 
pretension  at  that  time  was  even  less  than  this,  for  he  <lid  not 
then  claim  the  thirty  dollars  and  thirty-four  cents  as  a  sum  to 
which  he  was  of  right  entitled,  hut  simply  suggested  as  his  opin- 
ion that  for  his  services  the  plaintifts  ought  to  knock  oflTthis 
comparatively  insignificant  item.  It  was  also  proved  and 
not  contradicted  by  the  defendant  that  a  short  time  before 
this  action  was  brought  he  admitted  to  the  plaintiffs'  attor- 
ney that  he  was  indebted  to  the  plaintiffs,  but  that  he  had 
done  some  services  whieh  he  would  say  nothing  about  if 
they  would  appoint  him  tlunr  agent.  At  this  time,  accord- 
ing to  the  finding  of  the  jury,  the  plaintiffs  were  indebted  to 
him  tor  services  over  nine  hundred  dollars.  There  is  noth- 
ing in  this  case  to  justify  the  conclusion  that  it  such  had 
been  the  fact  the  defendant  would  have  been  willing  to  sur- 
render such  a  large  debt  for  such  a  small  consideration  or 
rather  tor  no  consideration.  But  the  evidence  which  is  ab- 
sohitely  conclusive  of  the  defendant's  understanding  of  the 
character  of  his  engagement,  is  his  letter  of  June  10,  1877, 
written  to  the  plaintifts  but  a  few  months ])efore  the  bringing 
of  this  action.  In  this  he  aserts  no  claim  whatever  of  any 
contract  price  for  his  services,  but  he  simply  intimates  it  and 
his  language  plainly  indicates  that  he  then  believed  he  was 
for  the  first  time  notifying  the  plaintifts  that  he  had  been 
employed  or  had  any  claim  against  them.  He  says,  that 
he  "had  rendered  services  for  which  he  he  is  entitled  to  a 
credit  on  his  account.''     There  is  no  mention  here  of  aiiv 
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fifty-five  dollars  per  month  or  other  specified  price ;  but  there 
is  a  clear  admission  that  the  value  ot  liis  services  were  less 
than  the  account  of  the  plaintifis.  He  does  not  deny,  hut  by 
strong  implication  admits,  that  he  owes  the  plaintiffs  and 
only  suggests  that  he  ought  to  have  a  credit  for  his  services. 
He  knew  what  the  plaintiffs'  demand  was  and  if  his  account 
had  exceeded  theirs  he  would  have  said  so,  and  not  contented 
himself  witli  a  precatory  claim  tor  a  credit.  I  think  it  may, 
therefore,  be  safely  held  that  the  evidence  is  plainly  insuf- 
ficient to  establish  any  express  agreement  that  the  defendant 
was  to  have  a  fixed  salary. 
It  is  equally  plain  that  he  has  failed  to  prove  that  any  ser- 
\  vices  he  may  have  rendered  tlie  plaintiffs  were  reasonably 
worth  the  sum  necessarilv  allowed  him  bv  the  iurv.  AVhen 
asked  as  a  witness  what  services  lie  had  rendered  and  the 
value  thereof  he  contented  himself  by  stating  that  he  had 
nothing  to  do  with  that  matter,  that  he  claimed  under  his 
I  contract.  We  have  already  seen  that  he  tailed  to  establish 
!  any  contract  price  for  his  services.  Having  then  no  contract 
I  fixing  the  price  and  having  declined  to  state  what,  if  any, 
services  he  rendered  or  the  value  thereof,  there  wiis  no  evi- 
dence from  which  the  jury  could  even  estimate  what  he  was 
entitled  to  under  his  account  of  set-off.  The  defendant  it  is 
true  testified  that  '^he  had  acted''  (wliat  this  means  we  are  not 
informed)  ''under  /m  emploi/fuenf  in  parts''  of  certain  counties 
named  by  him,  but  he  states  exi)ressly  that  he  kept  no  ac- 
count and  could  not  tell  how  much  of  the  time  charged  for 
he  was  occupied  in  attending  to  the  business  ot  the  plaintiffs. 
He  states  that  during  the  whole  of  that  time  he  was  a  justice, 
that  he  attended  to  his  farm,  taught  school  over  five  months 
and  was  otherwise  engaged  in  affairs  not  connected  with  the 
business  of  the  plaintiffs.  In  fact  he  did  not  offer  to  show  by  his 
own  or  any  other  testinjony,  that  he  did  anything  w^liatever  for 
the  plaintiffs  after  September  80,  1876,  but  on  the  contrary  he 
admitted  that  he  had  not  since  that  date  shipped  any  tobacco  of 
his  own  or  any  one  else  to  the  plaintiffs.  Notwithstanding  this 
absence  of  proof  and  admission,  the  defendant  has  charged 
and  the  jury  has  evidently  allowed  him  for  services  subse- 
quent to  that  date ;  for  giving  him  the  price  he  claims  for 
the  time  prior  to  that  date  it  would  fall  far  short  of  the  sum 
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allowed  him  by  the  jury.  Indeed,  the  inference  from  the 
testimony  of  the  defendant  himself  seems  to  be  rather  that  he 
did  not  than  that  he  did  render  services  for  the  plaintifts 
during  any  or  the  greater  partof  the  time  for  which  he  has 
charged  them.  It  necessarily  follows,  therefore,  that  the  de- 
fendant having  failed  to  establish  any  express  agreement  for 
a  specific  salary,  or  furnish  any  sufficient  evidence  of  the 
character,  extent  or  worth  of  his  services  from  which  the  jury 
could  properly  estimate  their  value — certainly  none  to  war- 
rant the  finding  of  a  sum  in  excess  of  the  plaintiflTs'  demand, 
the  verdict  was  clearly  and  plainly  against  the  evidence. 

I  am,  therefore,  of  opinion  that  the  county  court  erred  in 
overruling  the  plaintiffs'  motion  to  set  aside  the  verdict  and 
grant  them  a  new  trial,  and  that  the  circuit  court  erred  in 
affirming  said  judgment,  and  that  the  judgment  of  the  circuit 
court  must  be  reversed  with  costs  to  the  plaintifiT  in  f^ror. 
And  this  Court  proceeding  to  pronounce  such  judgment  as 
the  said  circuit  court  should  have  rendered,  it  is  considered 
that  the  said  judgment  of  the  county  court  be  reversed  with 
costs  to  the  plaintiffs  in  error  in  that  court,  that  the  verdict 
of  the  jury  be  set  aside  and  a  new  trial  granted,  the  costs 
of  the  former  trial  to  abide  the  final  judgment  in  the  action; 
and  this  case  is  remanded  to  the  said  circuit  court  to  be  therein 
further  proceeded  in  according  to  law. 

The  Other  Judges  Concurred. 

Judgment  Reversed.     Case  Remanded. 


WHEELING. 

Casanova  v.  Krbusch. 

Submitted  June  8,  1882— Decided  June  30,  188?. 

(*WooDB,  Judge,  Absent.) 

A  writ  of  error  and  supersedeas  having  been  dismissed  because  of 
tile  failure  of  the  plaintiff  in  error  to  give  a  new  bond  with  good 
and  sufficient  security,  tlie  sureties  in  the  first  bond  being  inaol- 

^Case  submitted  before  Judge  W.  took  his  seat  on  the  bench. 
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vent,  the  plaintiff  in  error  cannot  after  such  dismission  of  his 
writ  of  error  be  awarded  a  writ  of  error  witliout  (niperaedeas  on 
giving  the  bond  required  by  law,  and  if  such  writ  of  error  has 
been  granted  it  will  be  dismissed  as  improvidently  awarded. 

(p.  — .) 

Writ  of  error  and  supersedeas  to  a  judgment  of  the  munici- 
pal court  of  Wheeling,  rendered  on  the  11th  day  of  October, 
1878,  in  an  action  at  law  in  said  court  then  pending,  wherein 
Alois  Casanova  was  plaintiff,  and  Peter  Kreusch  was  defend- 
ant, allowed  upon  the  petition  of  said  Kreusch. 

Hon.  Q.  L.  Cranmer,  judge  of  the  municipal  court  of 
Wheeling,  rendered  the  judgment  complained  of. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case- 

In  July,  1868,  Alois  Casanova  brought  an  action  on  the 
case  against  Peter  Kreusch  in  the  municipal  court  of  Wheel- 
ing for  a  certain  libel.  The  declaration  was  demurred  to, 
and  many  exceptions  taken  to  instructions  refused  or  granted 
by  the  court  at  the  trial.  The  jury  rendered  a  verdict  for 
the  plaintiff'  for  one  thousand  dollars,  and  the  court  entered 
up  a  judgment  pursuant  to  the  verdict  and  refused  to  grant 
a  new  trial.  A  writ  of  error  and  supersedeas  was  allowed  by 
this  Court  to  this  judgment,  on  the  petition  of  the  plain tiflp 
assigning  fifteen  errors  in  the  case.  The  record  was  printed 
and  the  cause  argued  and  submitted  to  this  Court  for  deci- 
sion, but  before  any  decision  was  announced  the  defendant 
in  error  moved  this  Court  to  require  the  plaintiff  in  error  to 
furnish  a  new  bond  with  good  and  sufficient  security,  and  in 
default  thereof  to  dismiss  the  writ  of  error  and  supersedeas 
theretofore  allowed,  upon  the  ground  of  the  insufBciency  of 
the  security  on  the  bond  theretofore  given.  Reasonable 
notice  was  given  of  this  motion,  and  it  was  sustained  by 
affidavits  showing,  that  the  sureties  had  become  insolvent 
since  the  giving  of  the  bonds.  This  Court  sustained  this 
motion  and  set  aside  the  order  awarding  the  writ  of  error 
made  theretofore,  and  ordered  the  plaintiff  in  error  to  execute 
within  sixty  days  before  the  clerk  of  the  municipal  court  of 
Wheeling  bond  with  good  personal  security  in  the  penalty  of. 
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two  thousand  dollars  conditioned  according  to  law,  and  on 
his  failure  to  do  so  the  writ  of  error  and  supersedeas  thereto- 
fore awarded  should  stand  dismissed  from  and  after  the  expi- 
ration of  said  sixty  days,  and  the  costs  ot  this  motion  were 
decreed  to  the  defendant  in  error  against  the  plaintiff  in 
error. 

The  plaintiff  in  error  then  moved  this  Court,  that  this 
order  be  so  modified  as  to  allow  him  a  writ  of  error  only 
without  supersedeas,  but  this  Court  refused  to  make  this  mod- 
ification of  said  order.  lie  then  moved  this  Court  to  set 
aside  this  order  and  to  dismiss  the  writ  of  error  and  superse- 
deas theretofore  awarded  at  his  costs,  which  this  Court  did 
adding  to  its  order,  that  this  order  of  dismissal  is  without 
prejudice  to  the  right  of  the  plaintiff  in  error  to  apply  for 
and  obtain  a  writ  of  error  from  said  judgment  in  the  manner 
and  within  the  time  prescribed  by  law.  But  at  another  day 
of  the  same  term  of  this  Court  these  orders  were  all  set  aside, 
and  this  Court  took  time  to  consider  of  the  proper  order  to 
be  made  on  said  motions.  And  at  the  next  term  of  this 
Court  all  of  said  motions  were  overruled,  except  the  first 
motion  made  by  the  defendant  in  error,  and  the  said  order 
that  was  originally  made  in  the  case  was  again  made,  except 
that  the  writ  of  error  and  supirsedeas  was  to  stand  dismissed 
from  and  after  twenty  days  instead  of  sixty  days.  This 
change  being  made  at  the  suggestion  of  the  counsel  for  plain- 
tiff in  error,  who  announced  that  the  bond  required  could 
not  be  given.  After  the  writ  of  error  and  supersedeas  had 
been  dismissed  because  of  the  failure  of  the  plaintiff*  in  error 
to  give  such  new  bond  and  security  as  was  required,  and  at 
a  subsequent  term  of  this  Court  the  said  Peter  Kreusch  by 
his  attorney  presented  his  petition  accompanied  by  the  record 
in  said  case,  and  the  usual  certificate  of  counsel,  praying  a 
writ  of  error  to  said  judgment;  and  this  Court  allowed  the 
writ  of  error  prayed  for,  the  same  not  to  take  effect  till  the 
petitioner  or  some  other  person  shall  have  given  before  the 
clerk  of  the  municipal  court  of  Wheeling  bond  with  good 
personal  security  in  the  penalty  of  one  hundred  andfilty  dol- 
lars conditioned  according  to  law. 

When  this  writ  of  error  was  awarded,  this  Court  announc- 
ed, that  it  would  consider  and  at  another  term  of  the  Court 
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determine,  whether  said  writ  of  error  should  not  be  set  aside 
as  improvidently  awarded,  the  Court  not  being  then  pre- 
pared to  say,  whether  after  the  dismissal  of  a  writ  of  error 
and  super s*'deaSy  because  of  the  failure  of  the  plaintiff  in  error 
to  give  a  new  bond  with  security,  this  Court  could  properly 
as  a  matter  ol  right  award  a  writ  of  error  without  a  superse- 
deas. This  bond  in  the  penalty  of  one  hundred  and  fifty 
dollars  required  on  awarding  the  writ  of  error  without  super- 
sedeas has  been  given,  and  this  case  is  now  before  this  Court 
for  us  to  determine  first,  whether  the  writ  of  error  should 
not  be  dismissed  as  improvidently  awarded,  and  if  not,  then 
to  consider  and  determine  the  case  on  its  merits. 

W,  P.  Hubbard  and  Robert  White  for  plaintiff  in  error. 

Henry  M.  Ryissell  and  Louis  F.  St  if  el  for  defendant  in 
error. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

If  a  plaintiff  brings  a  suit  in  a  common  law  court  of  orig- 
inal jurisdiction  and  fails  to  prosecute  it,  and  he  is  non- 
suited or  his  case  is  dismissed,  such  a  dismissal  does  not 
hinder  him  from  again  bringing  a  like  suit  for  the  same 
cause  of  action.  The  law  gives  to  every  one  a  remedy  when 
his  legal  rights  have  been  invaded,  and  his  failure  to  prose- 
cute his  suit  to  enforce  such  right  as  he  ought  to  do,  the 
common  law  courts  hold  ought  not  to  deprive  him  of  his 
rights  or  debar  him  of  a  right  to  institute  another  suit,  as 
the  merits  of  his  case  have  never  been  passed  upon  by  any 
court.  But  in  case  his  rights  have  been  passed  upon  by  a 
court  of  competent  jurisdiction,  and  he  deems  himself  injured 
by  the  decision  of  the  court,  and  obtains  a  writ  of  error  with 
or  without  supersedeas  to  have  the  judgment  of  this  Court  of 
original  jurisdiction  reviewed,  and  fails  properly  to  prosecute 
his  writ  of  error,  and  after  due  notice  and  consideration  the 
appellate  court  dismisses  his  appeal  or  requires  him  to  give 
a  new  bond  with  approved  securitj',  such  as  the  defendant  in 
error  has  a  right  to  require,  the  first  bond  being  worthless 
because  of  the  insolvency  of  the  obligors  on  it,  and  he  fails 
to  give  such  new  bond  and  his  writ  of  error  is  dismissed,  it 
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18  by  no  means  dear,  that  he  ought  as  a  matter  of  right  to  be 
awarded  another  writ  of  error  either  with  or  without  a. ^w/>rt"- 
sedms,  tor  he  has  already  had  his  rights  passed  upon  and  de- 
cided by  the  court  of  original  jurisdiction.  And  though  the 
law  extends  to  him  a  right  to  have  this  judgment  of  the 
court  reviewed,  yet  this  right  is  not  as  in  the  case  of  a  suit  at 
common  law  in  the  first  instance  an  absolute  right,  but  is 
one  subject  to  such  conditions  and  restrictions  as  the  statute- 
law  has  properly  put  upon  it ;  and  if  his  writ  of  error  has 
been  dismissed  because  of  his  failure  to  comply  with  these 
conditions,  and  restrictions  inserted  in  the  law  for  the  benefit 
of  the  defendant  in  error,  who  having  the  judgment  of  the 
court  below  in  his  favor  is  prima  facie  presumed  to  have  the 
right  on  his  side,  it  seems  to  me,  that  the  plaintifF  in  error 
ought  not  to  have  as  of  right  a  second  writ  of  error  awarded 
him  to  the  injury  and  annoyance  of  the  defendant  in  error, 
except  in  such  case  as  the  statute-law  expressly  or  by  fair 
implication  authorizes  such  granting  of  a  second  writ  of 
error. 

Thus  by  our  statute  law,  see  chapter  171  of  Acts  of  1872-3, 
"If  the  appellant  or  plaintiff  in  error  fails  within  six  months, 
after  his  case  has  been  docketed  in  the  Court  of  Appeals,  to 
deposit  with  the  clerk  a  sufficient  amount  to  pay  tor  the 
printing  of  the  record,  he  is  decreed  to  have  abandoned  his 
appeal,  and  the  same  shall  be  dismissed."  Yet  though  thus 
dismissed  for  this  cause,  a  second  writ  of  error  would  be 
awarded  the  plaintiflTin  error  as  a  matter  of  course,  because 
our  said  statute  expressly  provides,  when  a  case  has  been 
thus  dismissed  for  failure,  to  print  or  to  deposit  the  money 
within  six  months  with  the  clerk  to  have  the  record  printed, 
that  "the  appeal  may  be  renewed  at  any  time  within  five 
years  from  the  date  of  the  judgment,  order  or  decree 
appealed  from."  But  when  no  provision  of  statute-law  can 
be  found  thus  expressly  or  by  fair  implication  authorizing 
the  granting  of  a  second  writ  of  error,  afler  one  has  been  dis- 
missed by  the  appellate  court,  the  plaintifF  can  not  as  of  right 
have  awarded  to  him  a  second  writ  of  error.  That  our  law 
did  not  intend  to  permit  after  the  dismissal  of  a  writ  of  error 
a  second  writ  of  error  to  be  awarded  as  a  matter  of  course, 
except  in  particular  classes  of  cases,  such  as  we  have  pointed 
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out,  seems  to  me  to  be  a  necessary  conclusion  from  the 
phraseology  of  the  bond  required  to  be  given  by  the  plain- 
tiff, when  the  first  writ  of  error,  if  accompanied  by  a  superse- 
deas, is  awarded.  The  condition  ,ot  the  bond  is,  "to  perform 
and  satisfy  the  judgment,  decree  or  order  or  any  part  thereof, 
proceedings  on  which  are  stayed,  in  case  said  judgment,  de- 
cree or  order,  or  such  part  thereof  be  affirmed,  or  the  appeal, 
writ  of  error  or  supersedeas  be  dmiiissed.''  This  would  seem 
clearly  to  indicate,  that  if  the  plaintiff  in  error  himself  dis- 
missed his  writ  of  error  and  supersedeas^  or  if  it  was  dis- 
missed by  the  court  for  want  of  prosecution,  except  in  cases 
where  it  was  otherwise  provided,  no  second  writ  of  error  was 
to  be  awarded  as  of  course ;  for  by  the  terms  of  the  bond  the 
plaintiff  and  his  sureties  were  on  the  first  dismissal  of  the 
writ  of  error  bound  to  perform  and  satisfy  the  judgment  of 
the  court  below ;  and  of  course  it  was  not  contemplated,  that 
after  such  dismissal  a  second  writ  oferror  should  be  awarded, 
.whereby  perhaps  this  judgment  of  the  court  below  might  be 
reversed,  excepting  in  such  cases  as  the  statute-law  by  ex- 
press provision  or  fair  implication  permitted  and  required 
such  second  writ  of  error  to  be  awarded,  and  in  that  case  the 
sureties  in  the  bond  given  on  the  first  writ  oferror  could  not 
be  held  responsible,  if  the  judgment  below  was  reversed  on 
the  hearing  of  the  second  writ  of  error. 

This  conclusion,  that  the  plaintiff*  in  error  can  not  except 
by  statutory  provisions  be  awarded  as  of  right  a  second  writ 
of  error,  where  his  firat  writ  of  error  has  been  dismissed  for 
want  of  prosecution  or  because  of  his  failure  to  give  a  new 
bond  with  suflScient  security  when  required  so  to  do  after  a 
full  hearing  of  the  matter  by  the  appellate  court,  is  sustained 
by  the  decided  weight  of  authority.  In  New  York  it  seems 
to  have  been  the  practice  of  the  appellate  court  to  grant  a 
second  writ  of  error  when  the  first  had  not  been  dismissed 
on  its  merits,  but  because  of  its  want  of  prosecution  by  the 
plaintiff^  in  error.  8ee  Langley  v.  Warnery  1  Com.  606 ;  Kel- 
sey  V.  Cumpbelly  38  Barb,  238.  But  from  what  is  said  by 
Judge  Duer  in  Watson  v.  Husson,  1  Duer  252, 1  infer,  that 
this  practice  was  adopted  because  the  bonds  given,  when  a 
writ  of  error  was  awarded  in  that  State,  only  provided,  that 
the  obligors  should  be  responsible  in  case  tlie  judgment  ap- 
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pealed  from  was  affirmed,  and  not  as  do  the  bonds  given 
under  our  statute  "where  the  writ  of  error  is  dismissed." 

The  judge  in  this  case  says :  "The  bond  which  the  revised 
statutes  required  to  be  given  when  a  writ  of  error  was  brought, 
which  was  intended  to  operate  as  a  stay  of  execution,  not 
only  bound  the  parties  to  satisfy  the  judgment  in  case  it 
should  be  affinned,  but  also  in  case  the  plaintiff  in  error 
should  fail  to  prosecute  the  writ  or  the  same  should  be 
quashed  or  discontinued,  (2  R.  S.  59  §  28),  and  why  these 
additional  and  very  significant  provisions  have  been  omitted 
in  the  Code  we  have  been  unable  to  discover,  and  are  at  loss 
to  imagine.  We  cannot  believe,  that  they  were  rejected  by 
the  framers  of  the  Code  as  superfluous,  in  the  belief  that  they 
were  all  virtually  comprehended  in  the  affirmance  of  the 
judgment.  If  they  really  intended,  that  the  undertaking 
upon  an  appeal  should  be  construed  as  largely  as  the  bond 
upon  a  writ  of  error,  it  is  to  be  regretted  that  they  have 
not  expressed  themselves  in  terms  that  could  enable 
us  to  carry  their  intention  into  effect.  We  can  not  de- 
part io  far  from  all  sound  and  safe  rules  of  interpretation 
as  to  adopt  a  construction,  which  is  plainly  inconsistent  with 
the  settled  and  sole  meaning  of  the  words  thev  have  chosen 
to  employ.  To  affirm  a  judgment  is  by  the  judicial  sentence 
of  an  appellate  court  to  declare  its  validity,  and  it  is  a  legal 
solecism  that  a  judgment  has  been  affirmed,  when  the  ques- 
tion of  its  validity  is  exactly  that  which  the  appellate  court 
reftised  to  consider.  The  court  of  appeals  has  said,  that  the 
appeal  should  be  dismissed,  but  as  it  has  not  said  that  the 
judgment  is  either  valid  or  erroneous,  we  have  no  more  right 
"to  say  it  has  been  affirmed  than  that  it  has  been  reversed." 
This  opinion  was  delivered  in  a  suit  upon  an  appeal  bond. 

It  is  obvious,  that  an  exactly  opposite  coticlusion  would 
have  been  reached  had  the  suit  been  upon  the  bond  given  in 
the  case  now  before  us  on  the  granting  ot  the  first  writ  of 
error  and  supersedeas:  for  it  not  only  provided,  that  the 
obligors  should  be  responsible  if.  the  judgment  below  was 
affirmed,  as  the  New  York  bond  did,  but  also  if  the  "writ  ot 
error  and  superseded s  were  dismissed."  This  decision  I 
regard  then  as  not  contrary  to  the  conclusion,  which  I  have 
reached,  but  the  reasoning  of  it  has  not  been  regarded  as 
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satisfactory  even  where  the  condition  was,  that  the  obligors 
should  be  responsible  if  the  judgment  below  was  affirmed, 
and  nothing  was  said  in  the  bond  about  the  obligors  being 
responsible  in  case  the  writ  of  error  was  dismissed.  Thus  in 
Rairth  v.  Lk/ht  et  at,  15  Cal.  327,  C.  J.  Field  says  in  speak- 
ing of  this  opinion  of  Judge  Duer:  "And  the  learned  justice 
observed,  that  to  affirm  a  judgment  was  to  declare  by  a  judi- 
cial sentence  of  the  appellate  court  its  validity,  and  that  it  was 
a  legal  solecism  to  say,  that  a  judgment  has  been  affirmed 
when  the  question  of  its  validity  was  exactly  that  which  the 
appellate  court  refused  to  consider.  With  the  highest 
respect  for  the  opinion  of  the  learned  justice,  we  think  the 
solecism  is  not  so  apparent,  but  on  the  contrary,  the  judg- 
ment may  in  the  contemplation  of  the  statute  be  said  to  be 
affirmed,  when  by  any  action  of  the  appellate  court  it  is  no 
longer  open  to  review,  whether  that  be  either  by  dismissal  of 
the  appeal  or  by  a  direct  decree  of  affirmance.  See  Harri- 
son v.  Bavk  of  Ken(uch/y  3  Marsh.  375 ;  Osbom  v.  Hendrick- 
son,  6  Cal.  175." 

The  Kentucky  case  referred  to,  reported  in  3  J.  J.  Marshall 
375  was,  like  the  New  York  case  above  quoted,  a  writ  of  error 
from  a  judgment  in  a  suit  on  an  appeal  bond,  in  which  the 
obligors  "bound  themselves  to  pay,  &c.,  in  case  the  judgment 
shall  be  affirmed  in  said  court  of  appeals."  The  appeal  had 
been  dismissed  by  an  order  of  the  court  for  failure  to  prose- 
cute it  by  the  appellant,  with  damages  and  costs,  and  there- 
upon suit  was  brought  on  this  appeal  bond.  The  court  of 
appeals  decided,  that  such  suit  should  be  sustained,  and  that 
the  conditions  of  the  bond  had  been  broken  ;  such  conditions 
being  equivalent  to  saying,  "unless  the  judgment  is  reversed 
by  the  appellate  court." 

In  the  California  case,  from  which  we  quoted  above,  15 
Cal.  324,  the  court  held :  "The  cases  in  which  dismissal  of 
an  appeal  will  not  operate  as  a  bar  to  a  second  appeal,  and 
hence  not  as  an  affirmance  of  the  judgment  below,  are  those 
where  the  dismissal  has  been  made  on  some  technical  defect 
in  the  notice  of  the  appeal,  or  the  undertaking  or  the  like. 
The  bar  operates  when  the  dismissal  is  for  the  want  of  prose- 
cution, and  the  order  is  not  vacated  during  the  term,  or  the 
diflmis^al  is  on  the  merits."    This  decision  is  in  accord  with 
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the  other  eases  decided  in  California.  See  Osborn  v.  Hendrick- 
son,  6  Cal.  175;   Chamherlainv.  Reed  ef  ah,  16  Cal.  208. 

But  in  opposition  to  these  deeisions  it  was  held  in  Mar- 
shall V.  The  M'dwakee  ^  St.  Paul  liailrixtd  Co.  20  Wis.  676, 
that  an  appellant  whose  first  appeal  had  heen  dismissed  for 
want  of  prosecution,  may  take  a  second  appeal,  as  of  right, 
within  the  time  allowed  by  the  statute  for  appealing.  The 
court  however  took  this  position  hesitatingly.  The  court 
say:  "The  first  appeal  was  dismissed  under  the  rules  of  this 
court,  because  the  appellant  had  not  caused  a  proper  return 
to  be  filed,  and  also  had  neglected  to  serve  his  printed  cases. 
It  will  be  borne  in  mind,  that  the  record  wa^  never  in  this 
court,  but  remained  in  the  court  below  till  the  second  ap- 
peal was  taken.  An  appeal  now  in  a  common  law  case,  per- 
forms the  office  of  a  writ  of  error  under  the  old  practice. 
The  former  statutes,  R.  S.  1849  ch.  104  §  11,  as  well  as  the 
present  one,  ch.  139  §  36,  permitted  a  second  writ  of  error 
on  tlie  dismissal  of  the  first ;  and  in  analogy  to  practice  we 
are  inclined  to  hold  a  party  may  take  a  second  appeal,  when 
the  former  has  been  dismissed  under  the  rules."  The  Xew 
York  cases  are  referred  to  as  countenancing  such  practice, 
and  the  case  of  Martinez  v.  Gallardo,  5  Cal.  155  is  also  re- 
ferred to  as  having  decided,  that  "  where  an  appeal  is  dis- 
missed for  want  of  a  proper  bond,  and  no  final  judgment 
has  been  rendered,  a  second  appeal  may  be  taken.  Although 
these  authorities  are  not  in  point,  yet"  say  the  court,  *'they 
clearly  sustain  the  view,  that  the  first  appeal  taken  in  this 
case  did  not  operate  to  bar  a  second  appeal." 

Though  there  be  some  conflict  among  these  decisions,  the 
decided  weight  of  authority  sustains  the  view,  which  I  have 
expressed,  that  imder  our  law,  if  a  case  is  dismissed  for  want 
of  prosecution,  or  because  a  i)arty  fails  to  give  a  new  bond 
with  security,  after  the  same  has  upon  mature  consideration 
been  dismissed  by  this  Court,  such  party  cannot  as  of  right 
have  a  second  writ  of  error.  This  too  is  the  conclusion, 
which  we  would  draw,  from  the  decisions  in  the  court  of  ap- 
peals of  Virghiia,  which  arc  binding  upon  us  as  authority. 
It  has  been  in  these  cases  held,  that  where  a  suit  has  been 
dismissed  by  the  appellate  court  for  want  of  prosecution,  it 
cannot  as  of  right  be  redocketed  at  ft  subsequent  term ;  but 
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if  upon  a  rule  or  notice  it  be  shown,  that  the  case  was  dis- 
missed by  fraud,  accident  or  mistake,  the  case  may  be  re- 
docketed  at  a  subsequent  term  of  the  court.  See  Thornton 
V.  Carbin,  3  Call  221;  Id.  232;  Craigen  et  al.  v.  Thorn  et  al. 
3  H.  &  M.  269;  also  Emory  et  aL,  paupers,  v.  Erskine,  7 
Leigh  267. 

In  Sites  et  al.  v.  Weilayid,  5  Leigh  80,  an  appeal  was  taken 
under  the  provisions  of  the  R.  Code  of  1819,  whereby  the 
appellant's  appeal-bond  was  with  condition  to  satisfy  and 
pay  the  amount,  which  had  been  recovered  in  case  the  same 
be  affirmed.  See  ch.  66,  §  50,  p.  206,  and  ch.  64,  §  11,  p. 
192,  and  §  19  of  same  chapter.  Sec.  13  of  ch.  64,  p.  193,  pro- 
vided: "In  case  the  transcript  of  a  record  in  any  appeal,  writ 
of  error  or  supersedeas  shall  not  be  filed  with  the  clerk  of  said 
court  within  six  calendar  months  after  the  same  shall  be 
granted,  such  appeal,  writ  of  error  or  supersedeas  shall  be  dis- 
missed unless  good  cause  be  shown  to  the  contrary.''  And 
section  20  of  said  chapter  64  provided:  '* After  the  dismissal 
of  an  appeal,  writ  ol  error  or  supersedeas^  in  the  court  of 
appeals  no  appeal,  writ  of -error  or  supersedeas  shall  be 
allowed."  Afler  this  appeal  and  supersedeas  was  awarded, 
the  Legislature  in  February,  1825,  passed  an  act  authorizing 
appellate  courts  to  allow  writs  of  error  and  appeals  upon 
bond  and  security  being  given  for  the  (fosts  of  the  writ  of 
error  or  appeal  only ;  provided  such  writ  of  error  or  appeal 
should  not  operate  os  a  supersedeas  to  the  judgment  or  decree. 
See  Supp.  of  R.  Code,  ch.  98,  p.  127.  In  June,  1827,  after  a 
rule  duly  entered  and  served  on  the  appellants,  the  court 
made  an  order,  that  unless  other  and  sufficient  security 
should  be  given  before  July  1,  1827,  the  appeal  should  stand 
dismissed,  as  an  act  of  the  day,  on  which  the  order  was 
made.  This  bond  was  not  given,  and  at  a  subsequent  term, 
after  this  dismissal  for  this  cause,  the  appellants  presented  a 
petition  asking,  that  the  appeal  be  reinstated  or  that  a  new 
appeal  should  be  allowed  upon  the  appellant  giving  bond 
and  security  for  costs  only,  so  that  the  appeal  should  not 
operate  as  a  supersedeas  to  the  decree.  But  the  court  held, 
that  the  appellants  are  not  entitled  to  have  the  appeal  rein- 
stated, or  to  have  a  new  appeal  allowed  on  giving  security 
for  cost  only,  and  taking  the  appeals  without  a  supersedeas  to 
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the  decree.  The  court  say :  "It  would  be  mischievous,  if 
after  the  dismission  of  the  appeal  upon  a  rule  for  security 
and  failure  to  comi)ly  with  the  rule,  the  appellant  should  be 
permitted  to  come  in  at  any  future  day  with  his  security  and 
ask  for  reinstatement  of  his  appeal,  or  for  a  new  appeal  upon 
the  ground,  that  he  is  now  able  and  ready  to  give  the 
security.  Such  a  proceeding  would  utterly  frustrate  the 
order  of  dismission;  for  the  order  appoints  a  day  certain  to 
give  the  security,  which  would  be  futile,  if  the  security  may 
be  given  at  any  time  the  party  pleases.''  These  provisions 
of  the  Code  of  1819  were  preserved  in  the  Code  of  1849,  but 
the  bond  required  was  changed,  so  that  the  condition  was  to 
satisfj'  the  judgment  in  case  it  was  affirmed,  or  in  case  the 
writ  of  error  was  dismissed.  See  Code  of  1860,  ch.  182,  §§  21 
and  27. 

In  the  Code  of  W.  Va.  of  1869,  see  ch.  135,  §  3,  the  con- 
dition of  the  undertaking  was  again  made  similar  to  that  in 
the  bond.  Great  charges  were  made  in  the  manner  of  taking 
appeals,  by  the  Legislature  of  this  State  in  1863  and  subse- 
quent legislation,  which  changes  were  continued  in  the  Code 
of  West  Virginia,  chapter  135,  which  it  is  not  deemed  nec- 
essary to  particularly  point  out,  they  being  familiar  to  the 
profession.  Under  these  changes  instead  of  appeals  being 
taken  to  the  Supreme  Court  of  Appeals  only  for  errors 
assigned  by  the  appellant  in  a  petition,  when  the  court  on 
such  petition  deem  it  proper  to  award  an  appeal,  were  taken 
of  right  on  the  appellants  filing  an  undertaking  in  the 
clerk's  office  of  the  court  below.  The  condition  of  this  un- 
dertaking is  set  out  in  section  3,  chapter  135  of  Code  of 
West  Virginia,  page  639.  It  provided :  ".That  if  the  judg- 
ment, decree  or  order  appealed  from  is  affirmed,  the  appel- 
lant shall  abide  by  and  perform  the  judgment,  decree  or 
order  of  affirmance,  and  pay  to  the  opposite  party  or  to  any 
person  injured  all  such  costs  and  damages  as  they  or  either 
of  them  may  incur  or  sustain  by  reason  of  said  appeal.  If 
such  party  do  not  desire  a  stay  of  execution,  such  undertak- 
ing shall  be  to  the  effect  only,  that  he  will  pay  the  costs  of 
the  appeal  in  case  the  judgment,  decree  or  order  be 
affirmed."  This  undertaking  differed  from  the  bond,  which 
under  the  Code  of  Virginia  was  to  be  given  upon  an  appeal, 
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writ  of  error  or  supersedeas^  being  awarded,  principally  in  the 
omission  of  the  provision,  that  the  appellant  was  to  be  re- 
sponsible not  only  "in  case  the  judgment,  decree  or  order 
should  be  affirmed,"  but  also  if  the  appeal,  writ  of  error  or 
supersedeas  should  be  dismissed."  See  Code  of  Virginia  of 
1860,  ch.  182,  §  21,  p.  748. 

But  from  the  decisions  in  Kentucky  and  California,  to 
which  I  have  referred,  the  inference  would  be,  that  the  omis- 
sion in  pur  (I'ode  to  say  in  express  words,  that  the  appellant 
should  be  responsible  if  his  appeal  was  dismissed  would  not 
really  modify  this  undertaking,  as  such  dismissal  would  be 
regarded  as  substantially  within  the  meaning  of  the  law  an 
affirmance.  But  we  need  not  examine  the  provision  of  the 
Code  of  West  Virginia  ot  1869  with  a  view  of  definitely  de- 
termining this  question,  as  by  the  Acts  ot  1872-73  chapter 
17  p.  60,  the  mode  of  taking  appeals,  wliich  had  always  pre- 
vailed in  Virginia  was  restored,  and  the  condition  of  the 
bond  required,  (see  section  14,)  was  restored  to  just  what  it  had 
been  under  the  Code  of  Virginia  of  1849,  and  it  provided  as 
it  still  does  for  the  responsibility  of  the  parties  to  the  bond, 
not  only  if  the  judgment  or  decree  was  affirmed,  but  also  if 
the  appeal  or  writ  of  error  was  dismissed.  There  is  it  is 
true  no  express  provision  now,  that  if  the  appeal  or  writ  of  error 
is  dismissed  it  shall  not  be  reinstated.  But  from  what  we 
have  said  it  follows,  that  such  reversal  of  an  appeal  or  writ 
of  error  after  it  has  been  dismissed  is  forbidden  in  effect  by 
this  condition  of  the  bond,  that  the  parties  to  it  shall  be  re- 
sponsible if  the  appcjil  or  writ  of  error  is  dismissed.  For 
they  could  not  be  so  responsible  if  such  second  appeal  or 
writ  of  error  was  allowed  as  of  course,  tor  if  upon  it  the 
judgment  or* decree  below  was  reversed,  they  could  not  surely 
be  held  liable  for  the  amount  of  his  judgment  or  decree. 
This  second  appeal  or  writ  of  error  is  by  the  terms  of  our 
present  law  to  be  granted  as  of  course,  if  the  dismission  be 
for  one  specified  cause,  that  is  a  failure  to  print  the  record 
or  to  deposit  with  the  clerk  of  this  Court  a  fund  sufficient  to 
print  the  record  within  six  months  after  the  docketing  of  the 
case  in  this  Court.  Except  in  this  respect  there  has  been  no  sub- 
stantial change  in  our  law  since  1819  except  between  the  years 
1863  and  1873,  and  the  policy  introduced  during  these  years,  if 
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it  has  any  effect  on  the  question  before  us,  was  changed  by  the 
acts  of  1872-73,  and  the  old  and  long  established  policy  of 
Virginia  was  again  restored.  My  conclusion  therefore  is, 
that  w^here  a  writ  of  error  or  appeal  has  been  dismissed  be- 
cause of  the  failure  of  the  plaintiff  in  error  or  the  appellant 
to  give  a  new  bond  wnth  good  security  when  required  by  this 
Court,  the  party  is  not  entitled  to  a  second  writ  of  error  or 
supersedeas;  and  therefor  the  writ  of  error,  which  we  awarded 
in  this  case,  was  improvidently  awarded  and  must  be  dis- 
missed. 

Judges  Johnson  and  Snyder  Concurred. 

Writ  of  Error  Dismissed. 


WH  EELING. 

Perry  v.  Horn  ei  aL 

Submitted  June  20,  1882— Decided  June  30,  1883. 

(♦Woods,  Judge,  Absent.) 

.  If  an  appeal  or  a  writ  of  error  has  been  twice  dismissed  by  this 
Court  because  of  the  failure  of  the  appellant  or  the  plaintiff  in 
error  to  have  the  record  printed,  or  to  deposit  the  requisite 
money  with  the  clerk  of  this  Court  to  have  the  record  printed 
within  six  months  after  the  case  has  been  docketed  in  this  Court, 
the  appellant  or  the  plaintiff  in  error  can  not  have  a  third  appeal 
or  writ  of  error  awarded  to  him.    (p.  736.) 

1.  A  case  is  held  to  be  docketed  in  this  Court  within  the  meaning 
of  the  law  requiring  the  printing  of  the  record,  or  the  deposit  of 
the  money  with  the  clerk  for  that  purpose  within  six  months 
after  the  case  is  docketed  in  this  Court  from  the  day,  ou  which 
the  clerk  of  this  Court  issues  the  summons  in  the  ease.   (p.  736.) 

\.  A  case  which  has  been  dismissed  by  this  Court  may  at  a  subse- 
quent term  be  reinstated,  if  the  case  was  dismissed  because  of 
surprise,  accident  or  mistake.  But  such  equitable  considerations 
cannot  be  considered  by  this  Court  in  deciding,  whether  when 
a  case  has  l)een  previously  dismissed  once  or  oftener  another 
writ  of  error  or  appeal  can  be  granted,    (p.  740.) 

*Ca8e  lubmitted  before  Judge  W.  took  hifl  seat  on  the  bench. 
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Appeal  from  and  super.mleas  to  a  decree  of  the  circuit  court 
of  the  county  of  Wood,  rendered  on  the  14th  day  of  April, 
1879,  in  a  cause  in  said  court  then  pending,  wherein  John 
W.  Perry  was  i>laintiif,  and  S.  J.  Horn  and  others  were  de- 
fendants, allowed  upon  the  i)etition  ot  said  8.  J.  Horn. 

Hon.  J.  M.'  Jackson,  judge  of  the  iifth  judicial  circuit,  ren- 
dered the  decree  appealed  from. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

In  July,  1878,  J.  W.  Perry  brought  a  suit  in  chancery  in 
the  circuit  court  of  Wood  county  to  subject  certain  real 
estate  ot  the  defendant,  S.  J.  Horn,  to  the  payment  of  a  cer- 
tain judgment  and  decree  against  S.  J.  Horn,  and  on  Aj)ril 
19,  1879,  after  various  proceedings  in  the  court  and  a  report 
of  the  commissioner  had  been  made  pursuant  to  a  decree  of 
the  court,  the  court  ascertained  and  determined  the  liens 
against  the  real  estate  of  S.  J.  Horn  and  their  priorities; 
they  being  arranged  by  the  court  in  nineteen  classes.  And 
the  rents  and  profits  of  his  real  estate  not  being  sufficient  to 
pay  the  same  in  a  reasonable  time,  the  court  among  other 
things  decreed,  that  unless  these  liens  were  paid  within 
thirty  days,  that  certain  conmiissioners  named  should  sell  in 
the  manner  prescribed  certain  real  estate  of  S.  J.  Horn. 
From  this  decree  S.  J.  Horn  obtained  from  a  judge  of  this 
Court,  in  vacation,  an  appeal  and  mpersedeas  to  the  portion 
of  the  decree  ordering  the  sale  to  be  made  on  the  12th  day 
of  May,  1879.  The  penalty  of  the  bond  w^as  fixed  at  one 
thousand  seven  hundred  dollars.  On  June  17,  1879,  a 
motion  was  made  by  the  appellee  to  require  the  appellant,  S. 
J.  Horn,  to  execute  a  supersedeas-hotul  in  a  larger  j)enalty, 
which  motion  was  based  on  the  fact,  that  the  penalty  of  the 
bond  was  insufficient  to  cover  the  rents  and  profits  pending 
the  appeal.  This  Court  heard  the  arguuicnts  of  counsel  for 
both  the  appellant  and  appellee  upon  this  point,  and  being 
of  opinion,  that  the  obligors  in  such  supersedeas-bond  would 
not  be  responsible  for  the  value  of  the  rents  and  profits 
received  by  the  appellant  pending  such  appeal,  refused  to 
increase  the  penalty  of  said  bond,  and  on  June  26,  1879, 
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overruled  said  motion.  On  April  24,  1880,  the  appellee, 
John  W.  Perry,  moved  this  Court  to  dismiss  the  appeal  and 
supersedeas  in  this  cause  on  the  ground,  that  although  more 
than  six  months  had  elapsed  since  this  cause  was  docketed 
in  this  Court,  the  appellant  had  failed  to  deposit  with  the 
clerk  of  this  Court  a  sum  sufficient  to  pay  for  printing  the 
transcript  of  the  record  as  required  hy  law.  After  hearing 
the  parties  by  their  counsel  this  Court  on  May  4,  1880,  sus- 
tained this  motion,  and  dismissed  the  appeal  and  supersedeas, 
but  without  prejudice  to  the  rights  and  privileges  of  the 
appellant  thereafter  to  apply  for  and  obtain  an  appeal  from 
said  decree  and  a  supersedeas  to  a  portion  of  said  decree  in 
the  manner  and  within  the  time  prescribed  by  law.* 

On  the  8th  day  of  Afay,  1880,  the  appellant  again  pre- 
sented his  petition  for  a  like  appeal  and  supersedeas  to  a  ^udg^ 
of  this  Court,  in  vacation,  and  it  was  again  awarded,  the 
penalty  of  the  bond  again  being  tixed  at  one  thousand  seven 
hundred  dollars.  The  appellant,  S.  J.  Horn,  again  failed 
to  deposit  with  the  clerk  of  this  Court,  within  six  months  after 
the  cause  was  again  docketed  in  this  Court,  a  sum  sufficient 
to  pay  for  printing  the  transcript  of  the  record  and  on 
Jfovember  27,  1880,  the  ai)pellee  moved  this  Court  to  dis- 
miss this  cause  for  this  reason.  On  December  18, 1880,  after 
hearing  the  arguments  of  counsel  and  maturely  considering 
the  evidence  presented  on  each  side,  the  Court  sustained  the 
motion  and  dismissed  this  cause  a  second  time  at  the  cost  of 
the  appellant.  There  was  in  this  order  no  provision  such  as 
had  been  inserted  in  the  former  order,  that  this  dismissal 
was  to  be  without  prejudice  to  the  right  of  the  appellant 
thereafter  to  apply  for  and  obtain  a  like  appeal  and  superse- 
deas to  said  decree.  On  March  12,  1881,  the  said  S.  J,  Horn, 
by  his  counsel,  again  for  the  third  time  filed  his  petition  ask- 
ing for  an  appeal  from  the  said  decree.  This  petition  was 
presented  to  this  Court  in  session,  and  as  it  asked  for  an  ap- 
peal only  and  not  for  a  supersedeas^  this  Court  awarded  the 
appeal,  fixing  the  penalty  of  the  bond  at  three  hundred  dol- 
lars, and  stating  at  the  time,  that  it  doubted  its  authority  to 
allow  this  third  appeal,  but  that  it  would  be  allowed,  and  if 
when  the  case  was  submitted  to  this  Court  and  the  law  ex- 
amined this  Court  reached  the  conclusion,  tliat  it  ought  not 
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to  have  granted  this  appeal,  it  would  then  be  dismissed  as 
improvidently  awarded;  and  this  cause  was  argued  and  sub- 
mitted to  this  Court  on  June  19,  1882. 

James  Hutchinson  for  appellant. 
W,  L.  Cok.  for  appellee. 

Green,  Judge,  announced  the  opinion  of  the  Court : 

The  first  enquiry  in  this  case  is,  whether  the  appeal  should 
not  be  dismissed  as  improvidently  awarded.  We  have  deci- 
ded during  the  present  term  of  this  Court  in  Alois  Casanova 
V.  Peter  Krensch,  supra,  that  where  a  writ  of  error  and  super- 
sedeas has  been  dismissed  because  of  the  failure  of  the  plain- 
tiff in  error  to  give  a  new  bond  with  security  when  required 
so  to  do  by  this  Court,  the  sureties  in  the  first  bond  being 
insolvent,  the  plaintift'  in  error  can  not  be  awarded  a  writ  of 
error  without  supersedeas  on  giving  the  bond  required  by 
law,  and  if  this  be  done  the  writ  of  error  will  be  dismissed  as 
improvidently  awarded.  And  the  reasoning  on  which  said 
conclusion  was  reached  would  forbid  thegrantingof  any  writ 
of  error  or  appeal,  whether  with  or  yxithont  supersedeas  when- 
ever this  Court  has  dismissed  for  want  of  prosecution  a 
former  writ  of  error  or  appeal,  except  where  it  had  been  dis- 
missed without  prejudice  to  such  second  writ  ot  error  or  ap- 
peal under  the  express  provision  of  some  statute,  or  where 
such  second  appeal  or  supersedeas  was  allowable  under  a  fair 
construction  of  some  statute-law.  Chapter  172  of  Acts  of 
1872-3,  page  521  provides,  "that  should  the  appellant  or 
plaintiff  fail  within  six  mouths  afler  his  case  has  been  dock- 
eted in  the  Court  of  Appeals,  to  deposit  with  the  clerk  a  suf- 
ficient amount  to  pay  for  the  printing  of  the  record,  he  shall 
be  deemed  to  have  abandoned  his  appeal  and  the  same  shall 
be  dismissed;  but  it  may  be  renewed  at  any  time  within 
five  years  from  the  date  of  the  judgment  or  decree  appealed 
from."  Of  course,  when  the  requisite  money  has  not  been 
deposited  in  the  required  time  or  the  record  printed,  this 
Court  under  this  law  as  a  matter  of  course  granted  a  second 
writ  of  error  or  appeal.  The  time  allowed,  within  which  to 
deposit  this   money  for  the   printing  of  the  record,  is   six 
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months  after  the  case  has  been  docketed  in  this  Court  This 
Court  has  decided,  that  the  issuing  by  our  clerk  of  the  y>ro- 
cess  is  the  time  of  docketing  meant  by  the  law. 

We  are  now  to  determine,  whetherthis  law  also  authorizes 
this  Court  to  issue  a  third  or  an  indefinite  number  of  appeals 
or  writs  of  error  from  the  judgment  or  decree,  when  writs  of 
error  or  appeals  have  been  repeatedly  dismissed  by  the  Court 
because  of  the  failure  to  deposit  with  the  clerk  a  sufficient 
sum  to  pay  for  the  printing  of  the  record  within  six  months 
after  the  case  is  docketed. 

The  statute  says,  that  "the  case  may  be  renewed  at  any 
time  within  five  years  from  the  date  of  the  judgment,  order 
or  decree  ai)pealed  from."  Does  this  mean  that  it  may  be 
renewed  once  after  such  dismissal,  or  that  it  may  be  renewed 
an  indefinite  number  of  times  provided  only  that  the  last  of 
such  renewals  is  within  five  years  from  the  rendition  of  the 
judgment  or  decree  appealed  from  ?  The  language  of  the 
act  would  admit  of  either  interpretation,  and  the  construction 
to  be  put  upon  it  must  be  that  which  most  accords  with  the 
spirit  of  our  laws,  as  interpreted  by  the  Court  in  reference  to 
the  granting  or  refusing  appeals  or  writs  of  error  after  a  case 
has  been  dismissed  by  this  Court  for  want  of  prosecution. 
The  general  spirit,  which  has  pervaded  the  law  in  this  coun- 
try has  been  in  opposition  to  the  granting  of  a  second  appeal 
or  writ  of  error,  when  the  first  has  been  dismissed  for  want 
of  prosecution.  This  is  shown  by  the  decisions  of  the  courts 
some  of  which  were  reviewed  in  Ccisanoi'a  v.  Kreasch^  supra. 
They  need  not  be  again  reviewed,  but  it  will  suffice  to  say, 
that  second  appeals  or  writs  of  error,  after  the  first  has  been 
dismissed,  are  refused  in  California,  Kentucky,  Virginia  and 
in  West  Virginia,  except  where  the  case  comes  within  the 
provision  of  the  statute-law,  w^hich  we  are  considering.  See 
Karth  v.  Light,  15  Cal.  327;  Oshomv.  Hendrirkson,  6  Cal 
175;  Chambey^lain  v.  Heed  et  ah  16  Cal.  208;  Harrison  v. 
Bank  of  Kentucky,  3  J.J.Marshall  375  ;  Sites  et  at  v.  Wielawl, 
5  Leigh  80;  Casanova  v.  Kreusch,  supra. 

It  is  true,  that  a  different  course  was  and  perhaps  is  pur- 
sued in  New  York.  See  Langley  v.  Warner,  1  Com.  606; 
Kelsey  v.  Campbell,  38  Barb.  238 ;  Watson  v.  Hiisson,  1  Duer 
252.     And  in  one  case  in  Wisconsin,  the  court  with  apparent 
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reluctance  followed  the  New  York  practice.  The  decided 
weight  of  authority  as  well  as  of  reason  is  in  accord  with  our 
practice,  and  in  Casanova  v.  Kreusch^  supra^  it  is  shown,  that 
the  unitorm  practice  in  Virginia  certainly  since  1820  and 
probably  for  an  indefinite  time  before  that  has  been  to  refuse 
a  second  appeal  or  writ  of  error,  when  the  first  one  had  been 
dismissed  for  want  of  prosecution;  and  such  was  the  practice 
in  all  cases  in  this  State,  it  is  believed,  till  the  passage  of  the 
stalute-law,  which  we  are  now  to  construe.  It  is  true,  that 
it  may  be  sui)posed,  that  the  law  in  our  Code  of  1869  by  its 
provisions  mcxlifying  the  condition  of  the  undertaking  upon 
an  appeal  raises  some  doubt,  as  to  whether  this  long  con- 
tinued practice  should  be  preserved.  It  omitted  the  provision 
in  the  old  bond,  that  the  obligors  should  be  responsible,  if 
the  appeal  was  dismissed,  and  retained  only  the  condition, 
that  they  w^ould  be  responsible,  if  the  judgment  below  was 
affirmed.  But  according  to  the  Kentucky  and  California 
cases  above  cited  this  was  really  no  change  in  their  obliga^ 
tion.  These  cases  are  reviewed  in  Casanova  v.  Kreusch^  s^upra ; 
and  I  concur  in  their  conclusion,  that  a  responsibility,  when 
the  judgment  or  decree  below  is  affirmed,  is  the  equivalent 
ot  a  responsibility,  if  the  judgment  or  decree  is  affirmed,  or 
the  appeal  or  writ  of  error  is  dismissed  for  want  of  prosecu- 
tion, when  the  statute  does  not  authorize  a  second  appeal, 
and  therefore  that  no  change  was  introduced  into  our  law 
either  in  the  Code  of  Virginia  of  1849  or  in  that  of  1869,  so 
far  as  the  responsibility  of  the  obligors  in  an  appeal-bond  is 
concerned,  except  that  produced  by  permitting  a  second 
appeal  or  writ  of  error  when  the  first  is  dismissed,  because 
funds  have  not  been  provided  for  printing  the  record  within 
six  months.  For  these  changes  in  our  law  in  reference  to 
the  conditions  of  appeal-bonds,  see  R.  C.  1819  eh.  66  §  50 
p.  206;  ch.  64  §§  11,  19  p.  192,  also  ch.  64  §  13  p.  198;  Code 
of  Virginia  of  1860  ch.  182  §§  21,  27,  and  Code  of  W.  Va. 
ch.  153  §  3.  For  a  full  statement  of  these  changes  in  the 
language  of  our  statute-law  in  reference  to  the  conditions  of 
appeal-bonds,  sec  Casanova  v.  Kreusch,  supra.  The  conclu- 
sion there  reached  is,  that  though  the  language  of  this  condi- 
tion of  an  appeal-bond  has  been  thus  changed,  there  has 
been  no  change  in  its  effect  and  meaning.     It  is  possible  that 
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the  provisions  of  statute-law  between  1863  and  1873,  during 
which  time  great  changes  were  efteeted  in  reference  to 
appeals,  and  the  mode  in  which  they  were  taken,  may  possi- 
bly have  had  some  effect  during  these  ten  years  on  the  ques- 
tion, which  we  are  considering.  But  we  deem  it  unneces- 
sary to  examine  this  point,  as  in  1873  the  old  practice  with 
reference  to  the  obtaining  writs  of  error  and  appeals,  which 
had  been  followed  in  Virginia  for  an  indefinite  time  was 
again  restored,  and  is  now  and  ever  since  has  been  in  force. 
Our  conclusion  is,  that  .the  general  law  of  this  State  as  well 
as  the  State  of  Virginia  is  and  always  has  been,  with  possi- 
bly an  exception  for  a  brief  time,  that  when  a  writ  of  error 
or  appeal  is  dismissed  for  want  of  prosecution  a  second  writ 
of  error  or  appeal  will  not  be  granted,  and  that  the  statute 
which  we  are  construing  introduced  for  the  first  time  an 
exception  to  this  general  rule.  This  exception  is,  that  if  the 
dismissal  is  for  want  of  prosecution  because  of  the  failure  to 
provide  for  the  printing  of  the  record  within  six  months 
after  the  case  is  docketed  in  the  appellate  court,  "the  case 
may  be  renewed  at  any  time  within  five  years  from  the  date 
of  the  judgment,  order  or  decree  appealed  from."  This 
being  an  exception  to  a  long  established  rule  of  universal 
application,  it  ought  to  be  construed  with  strictness,  and  as 
these  words  of  the  exception  are  fully  met  by  the  allowance 
of  one  other  appeal  or  writ  of  error,  when  the  case  has  been 
dismissed  because  of  such  failure  to  furnish  funds  to  print 
the  record,  it  seems  to  me  we  should  construe  this  statute  as 
allowing  the  award  ol  only  a  second  appeal  or  writ  of  error 
in  such  a  case,  and  that  we  would  be  extending  this  excep- 
tion too  far  if  we  were  to  allow  in  succession  a  third  or 
fourth  or  an  indefinite  number  of  appeals  or  writs  of  error  in 
such  case.  The  language  of  the  statute  does  not  fairly  admit 
of  such  a  construction,  when  we  consider  the  condition  of 
of  the  law  when  this  statute  was  enacted.  There  is  a  special 
reason  applicable  to  Virginia  and  West  Virginia,  which 
should  prevent  the  courts  from  allowing  an  indefinite  num- 
ber of  appeals  or  writs  of  error,  when  there  are  dismissions 
of  former  appeals  and  writs  of  error  for  want  of  prosecuticm, 
that  is,  the  construction,  which  has  been  put  by  the  courts 
of  Virginia  and  West  Virginia  on  the  bonds  given  in  these 
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States  on  the  awarding  of  an  appeal  or  writ  of  error  with 
supersedeas. 

These  courts  have  held,  that  when  the  sale  of  land  has  been 
ordered  and  is  stayed  by  the  supersedeas  the  supersedeas-bond 
does  not  render  the  obligors  in  this  bond  resposible  for  the  rents 
and  profits  of  the  laud  pending  the  appeal.  See  Cardwell  v. 
AUen,  trustee,  28  Gratt.  184;  Beard  v.  Arbuckle  et  al  19  W. 
Va.  149.  It  would  be  onerous  on  the  appellants  in  a  suit, 
where  lands  have  been  ordered  to  be  sold  by  the  court  below 
to  pay  these  debts,  and  it  is  in  value  insufficient  to  pay  them, 
and  there  is  no  other  way,  in  which  they  can  be  paid,  if  the 
appellant  the  owner  of  the  land  in  possession  by  taking  sev- 
eral appeals  and  MTits  of  supersedeas  after  repeated  dismis- 
sals of  his  appeals  for  failure  to  provide  funds  for  the  print- 
ing of  the  record,  could  keep  possession  of  the  land  for  five 
years,  after  the  decree  has  been  entered  for  its  sale,  without 
any  one  being  accountable  for  the  rents  and  profits.  The 
case  before  us  is  an  example  of  the  hardship,  which  the  ap- 
pellees would  sustain  if  we  were  to  construe  our  statute  as 
permitting  an  appellant  to  renew  his  appeal  and  supersedeas 
a  third  time  or  oftener,  after  it  had  been  twice  before  dis- 
missed, because  of  the  failure  of  the  appellant  to  furnish  the 
requisite  funds  to  print  the  record. 

On  the  motion  to  increase  the  supersedeas-bond  formerly 
made  in  this  case  it  was  proven,  that  a  fair  rent  of  the  real 
estate  in  the  possession  of  the  appellant,  and  which  the  court 
below  had  decreed  to  be  sold  to  pay  debts  of  appellees,  was 
not  less  than  three  thousand  dollars  per  annum,  and  that  the 
property  was  liable  to  be  destroyed  by  fire  and  was  insured 
for  less  than  one  third  its  value.  It  was  also  shown,  that 
the  appellant  was  probably  insolvent,  and  that  the  property 
ordered  to  be  sold,  would  not  probably  pay  his  debts,  and 
that  the  probable  loss  incurred  by  the  appellees,  if  the  decree 
of  the  court  below  should  be  ultimately  aflirmed,  would  pro- 
bably be  three  thousand  dollars  a  year  at  least,  so  long  as 
the  supersedeas  to  said  decree  of  sale  continued  in  force. 
For  the  securities  in  the  super sedeas-boiul  were  not  I  presume 
liable  for  the  rents  and  profits  of  this  property,  nor  for  any 
loss  by  fire  should  any  occur.  This  being  the  state  of  the 
case,  it  would  appear  unjust  to  the  appellees  to  permit  the 
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appellant  to  continue  the  supersedeas  for  five  years  before  the 
case  was  submitted  to  this  Court  for  decision,  by  repeated 
Applications  for  appeals  and  supersedases  every  six  months, 
arising  from  his  failure  to  print  the  record,  or  to  furnish 
raone}'  wherewith  to  have  it  printed. 

It  is  true,  that  the  decision  of  this  Court  in  Beard  v.  Ar- 
hackle  ei  al.y  19  W.  Va.  136,  that  the  appellees  while  the  case 
was  pending  in  this  Court  on  an  appeal  and  supersedeas 
might  have  a  receiver  appointed  in  certain  cases  relieves  the 
hardship,  to  which  the  appellees  are  subjected,  because  the 
supersedeaS'bond  does  not  I  presume  make  the  obligors  therein 
responsible  for  rents  and  profits;  but  this  is  but  a  poor  in- 
demnity lor  the  loss,  which  the  appellees  would  sustain  in 
such  a  case  as  the  one  before  us,  if  the  appellant  was  per- 
mitted to  get  repeated  appeals  and  supersedeases  every  six 
months  for  a  period  of  five  years.  His  failure  to  print  the 
record  prevents  this  Court  from  deciding  the  case,  as  it  can- 
not be  submitted  to  us  for  decision  till  the  record  is  printed. 
The  trifling  costs  of  the  motion  to  dismiss  his  appeal  because 
the  record  was  not  printed,  is  utterly  insuflScient  in  such  a 
case  as  this  to  make  it  the  appellant's  interest  to  have  the 
record  printed,  if  he  can  by  failing  to  do  so  continue  in  the 
possession  for  five  years  ot  his  property  decreed  to  be  sold, 
without  giving  any  security  for  the  rents  and  profits. 
It  is  true,  that  in  this  cjise  the  appellant  in  his  third  appeal 
asked  for  no  supersedeas,  but  it  is  ob\dous,  that  if  we  can 
properly  award  him  this  third  appeal  we  would  be  bound,  if 
he  asked  it,  to  award  him  a  third  supersedexis  also. 

This  right  to  an  appeal  and  supersedeas  is  a  legal  right 
where  it  exists  at  all,  and  if  this  Court  thinks  there  is  error 
in  the  decree  prejudicial  to  the  appellant,  such  appeal  and 
supersedeas  must  be  awarded.  If  this  right  to  a  third  appeal 
and  supersedeas  exists  it  must  be  granted,  though  this  Court 
was  satisfied,  that  the  onlj^  reason  why  the  record  had  not 
been  printed  was,  that  the  appellant  desired  to  prolong  the 
time  during  which  he  would  occupy  the  property  ordered  to 
be  sold,  without  giving  any  security  for  the  rents  and  profits. 
If  a  case  has  been  dismissed  for  want  of  prosecution,  through 
some  accident  or  mistake  or  through  the  fraud  of  the  appel- 
lees, this  Court  can  reinstate  it  if  such  equitable  circum- 
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stances  can  be  proven  bj'  affidavits.  See  Thornton  v.  Cor  bin  ^ 
3  Call  321  and  332,  and  Craigen  et  al  v.  Thorn  etal,  3  H.  &  M. 
269.  But  the  right  to  apply  for  a  second  or  third  appeal  is, 
where  it  exists,  a  legal  right  and  not  an  equitable  one,  and 
such  'equitable  considerations  as  those  we  have  referred  to  in 
connection  with  the  dismissal  of  a  former  appeal  cannot  be 
considered  by  this  Court  in  deciding,  whether  such  second  or 
third  appeal  can  be  granted  when  it  must  be  granted  or  dis- 
allowed with  reference  to  these  outside  facts,  which  cannot 
be  in  any  way  proven.  I  am  therefore  of  opinion,  that  the 
appeal  awarded  in  this  case  was  improvidently  awarded,  and 
must  therefore  be  dismissed;  and  the  appellees  must  re- 
cover of  the  appellants  their  costs  in  this  Court  expended. 

Judges  Johnson  and  Snyder  Concubbbd. 

Appeal  Dismissed. 


WHEELING. 


I  21    7411 
88    831 

40    721 


State  of  West  Virginia  v.  Wade  H.  Thompson.  21  7! 

43  6 

Submitted  August  15,  1882- Decided  December  16,  1882.  1=5^ 

I  47  i: 
(*Woods,  Judge,  Absent.)  ^^^ 

.  51  at 

1.  A   bill  of  exceptions  in   a   criminal  case,    upon  the   refusal  of    r^^ 

the  court  to  Krant  anew  trial  on  the  ground,  that  the  ver-  ^  2fl 
diet  Is  contrary  to  the  evidence,  certifies  all  the  evidence  and 
all  the  evidence  for  the  prisoner  is  in  conflict  with  that  of  the 
State  so,  that  it  is  impossible  that  both  can  be  true,  the  appel- 
late court  will  reject  all  the  evidence  of  the  prisoner  and  look 
only  to  that  of  the  State,    (p.  754.) 

2.  In  reviewing  the  judgment  of  the  court  below  in  such  cases,  the 

appellate  court  will  not  reverse  the  judgment  of  the  court  below 
on  the  ground,  that  there  is  a  doubt  of  its  correctness  ;  but  it 
must  be  satisfied  that  the  evidence  is  plainly  insufficient  to  war- 
rant the  verdict,    (p.  755.) 

3.  The  courts  of  this  State  are  peculiarly  jealous  of  any  encroach- 

ment by  the  court  on  the  province  of  the  jury,  and  it  is  error 
for  a  court  in  the  trial  of  a  case,  to  intimate  any  opinion  in  refer* 

*CMe  sul^iE  JtWd  Ijefgre  Jud^e  W,  took  his  seat  on  the  bench, 
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ence  to  matters  of  fact,  which  might  in  any  d^ree  influence 
the  verdict  nor  can  the  court  instruct  the  jury  as  to  the  weight 
to  be  given  by  them  to  the  evidence  of  any  witness,  whether  the 
witness  be  impeached  or  not,  or  whether  he  is  contradicted  as 
to  material  facts  or  not.  The  Jury  are  the  exclusive  Judges  of 
the  weight  to  be  attached  to  the  evidence  of  any  witness,  and 
the  court  would  err  in  influencing  them  in  any  way  in  deter- 
mining this  weight,  either  by  instruction  as  to  the  proper  man- 
ner of  ascertaining  such  weight,  or  otherwise,    (p.  756.) 

4.  A  court  ought  not  to  grant  an  instruction  irrelevant  to  the  case, 
though  as  a  proposition  of  law  it  may  be  in  the  abstract  right. 

(p.  760.) 

Writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
county  of  Wayne,  rendered  on  the  11th  day  of  July,  1881, 
upon  an  indictment  for  murder  against  Wade  H.  Thompson, 
allowed  upon  the  petition  of  said  Thompson. 

Thomas  11.  Harvey,  special  judge,  rendered  the  judgment 
complained  of. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

On  March'4,  1878,  the  grand  jury  of  Wayne  county  was 
formed  and  duly  sworn,  and  on  March  6,  1878,  found  an 
indictment  against  Wade  H.  Thompson,  for  the  murder  of 
Alonzo  McCoy  on  December  18,  1877.  He  had  not  been 
previously  arrested,  but  immediately  appeared  in  person  and 
moved  the  court  to  quash  the  indictment,  and  also  pleaded 
not  guilty,  and  issue  was  joined  and  the  case  continued. 

Two  years  afterwards,  on  March  4,  1880,  the  prisoner 
Wade  H.  Thompson  was  set  to  the  bar  in  the  custody  of  the 
sheriff,  and  the  court  overruled  the  motion  to  quash  the 
indictment  and  the  case  was  continued.  And  at  a  regular 
term  of  the  court,  on  June  30,  1881,  Ira  J.  McGinnis,  the 
judge  of  the  court  opened  the  same,  and  at  12  o'clock  the 
court  took  a  recess  till  2  o'clock  p.  m.  of  that  day.  But  the 
judge  failed  to  return  to  the  court-room  again  at  the 
appointed  time  to  hold  and  continue  said  court,  and  the 
members  of  the  bar  present  and  practicing  in  the  court,  pro- 
ceeded to  elect  a  judge  by  ballot,  to  hold  and  continue  said 
court  during  the  abaence  of  the  judge, 
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The  election  was  held  by  the  clerk  of  the  court  and  he 
declared,  that  Thomas  H.  Harvey  a  practicing  attorney  of 
the  court,  was  duly  elected  as  provided  for  by  the  statute 
law.  And  thereupon  he  took  the  several  oaths  required  by 
law  as  such  judge,  and  entered  upon  the  discharge  of  the 
duties  of  his  office ;  all  of  which  was  entered  in  the  record 
book  ot  the  court.  The  prisoner.  Wade  II.  Thompson,  was 
set  in  the  bar  in  the  custody  of  the  shcriil'of  the  county,  and 
a  jury  was  elected,  tried  and  sworn  to  well  and  truly  try  and 
true  deliverance  make  between  the  State  and  Wade  H. 
Thompson  the  prisoner  at  the  bar,  w^hom  they  should  have 
in  charge  and  a  true  verdict  render  according  to  the  evidence. 
A  part  of  the  evidence  was  heard  and  the  case  was  regularly 
and  properly  continued  from  day  to  day,  and  having  been 
completed  and  committed  to  the  jury  on  July  8,  1881,  they 
rendered  their  verdict  as  follows:  "We  the  jury  agree  and 
find  the  defendant  Wade  11.  Thompson,  guilty  of  murder  in 
the  second  degree,  as  charged  in  the  within  indictment,  and 
ascertain  and  fix  his  period  of  confinement  in  the  peniten- 
tiary for  the  period  of  five  years." 

The  prisoner  moved  the  court  to  set  aside  the  verdict,  as 
contrary  to  the  law  and  evidence,  for  improper  conduct  on  the 
part  of  the  jurors,  and  because  the  jurors  were  disqualfied. 
And  on  the  15th  day  of  July,  1881,  no  evidence  having  been 
offered  to  sustain  the  two  last  named  grounds  lor  a  new 
trial,  the  court  overruled  the  motion  for  a  new  trial,  and  in 
accordance  with  the  verdict  rendered  ajudgment  whereby  it 
sentenced  the  prisoner  to  be  confined  in  the  penitentiary  for 
five  years.  From  this  judgment  this  Court  has  awarded  a 
writW  error. 

Three  bills  of  exceptions  taken  during  the  trial,  were  signed 
and  sealed  by  the  presiding  judge  and  made  a  part  of  the 
record.  The  first  bill  of  exception  sets  out  all  the  evidence  in 
the  case,  and  was  an  exception  to  the  refusal  of  the  court  to 
grant  the  prisoner  a  new  trial.  The  second  exception  was 
to  the  court's  permitting,  against  the  objection  of  the  pris- 
oner, five  different  questions  to  be  propounded  to  witnesses 
and  their  answers,  to  go  as  evidence  to  the  jury.  What  is 
deemed  necessary  to  state  in  reference  to  these  questions  and 
answers,  will  be  stated  in  the  opinion.     The  last  exception 
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was  to  instructions  given  and  refused  by  the  court  and  was 
as  follows : 

Instruction  No.  3. 

"  The  court  instructs  the  jury  that  if  they  are  satisfied  from 
the  evidence  that  William  Patterson,  Esther  Patterson,  Har- 
vey Patterson,  Alfred  Allen,  Moses  Hunt  and  Rebecca  Hunt, 
witnesses  for  the  State,  or  either  or  any  of  them,  have  or  has 
willfully  and  knowingly  swore  falsely  as  to  any  fact  or  matter 
material  to  the  issue  involved  in  this  case,  that  the  jury  are 
to  disregard  each  and  every  other  material  fact  sworn  to  on  this 
trial  by  each  and  every  of  the  said  witnesses  whom  they  are  so 
satisfied  have  sworn  falsely  as  aforesaid,  except  so  far  as  they 
may  be  further  satisfied  from  the  evidence  that  the  other 
material  fact  or  facts  so  sworn  to  by  each  v^dtness  or  witnesses 
has  or  have  been  corroborated  by  other  creditable  evidence 
in  the  case." 

Instruction  No.  5. 

"  The  court  instructs  the  jury  that  if  they  are  satisfied  from 
the  evidence  that  the  deceased,  Alonzo  McCoy,  had  shot  one 
Moses  Hunt  jr.,  shortly  before  his  death,  and  that  the  said 
Hunt  complained  of  such  shooting  to  and  in  the  presence  of 
the  several  persons  named  by  the  witness,  Rebecca  Hunt, 
and  William  Fortner,  at  the  house  of  John  Thompson,  and 
desired  them  to  arrest  said  McCoy  therefor,  and  that  the  said 
persons  so  complained  to  had  come  to  believe  and  did  believe 
that  the  said  McCoy  had  been  and  was  guilty  of  a  felony  in 
and  by  such  shooting,  and  that  in  pursuance  of  such  request 
and  belief  they  went  to  the  house  of  William  Patterson  for 
the  sole  purpose  of  arresting  said  McCoy  without  a  warrant 
issued  by  any  officer  for  that  purpose,  that  the  said  persons, 
and  each  of  them,  had  the  right  under  the  law  to  arrest  the 
said  Mc(yoy  for  the  said  offense  so  charged  against  him, 
although  they  had  no  warrant  or  authority  for  making  such 
arrest  except  the  general  authority  which  the  law  gave  them." 

Instruction  No.  6. 
"  The  court  instructs  the  jury  that  the  evidence  in  this  case 
is  not  sufficient  in  law  to  authorize  them  to  presume  or  find 
that  the  prisoner.  Wade  Thompson,  conspired  with  others  to 
murder  Alonzo  McCoy." 
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Instruction  No.  8. 

"  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  witness,  William  Patterson,  was  a  witness 
before  the  grand  jury  and  testified  against  the  prisoner  and 
others  in  relation  to  the  charge  contained  in  this  indictment, 
and  that  the  evidence  he  gave  before  the  grand  jury  as  to 
said  charge  was  and  is  materially  different  in  any  material 
matter  connected  therewith  from  the  evidence  he  gave  on  this 
trial  or  to  the  same  matters,  and  if  they  further  believe  from 
the  evidence  that  the  said  Patterson  gave  evidence  on  the 
former  trial  of  this  case,  or  made  statements  out  of  court 
relating  to  the  issues  in  this  case,  materially  different  to  what 
he  has  sworn  to  on  this  trial,  and  that  he  was  interrogated  as 
to  such  evidence  and  statements  on  this  trial  and  denied 
having  made  them,  or  to  have  so  sworn  differently,  and  if 
they  further  believe  from  the  evidence  that  the  said  Patter- 
son has,  in  his  evidence  on  this  trial,  made  false  and  contra- 
dictory statements  as  to  any  matter  or  matters  material  to 
the  issue  in  this  case,  that  then  and  in  that  event  the  jury  are 
to  take  in  consideration  all  such  evidence,  statements  and 
contradictions  in  determining  the  degree  of  credit  to  be  given 
to  the  evidence  of  said  Patterson  on  this  trial.  And  if  they 
believe  therefrom,  or  from  any  other  evidence  given  by  him 
or  others  on  this  trial,  that  he  is  unworthy  of  credit,  they 
have  the  right  to  disregard  his  evidence  in  this  trial." 

Instruction  No  9. 

"The  court  instructs  the  jurj'  that  if  they  believe  from  the 
evidence  that  the  witnesses,  Esther  Patterson,  Harvey  Pat- 
terson, Alfred  Allen  and  Rebecca  Hunt,  were  sworn  and  ex- 
amined as  witnesses  for  the  State  on  the  former  trial  of  this 
ease,  and  that  they,  or  any  of  them,  testified  on  that  trial,  or 
to  any  matter  or  fact  material  to  the  issue  in  this  case,  differ- 
ently from  the  evidence  given  by  them,  or  either  of  them,  in 
relation  to  the  same  matter  or  fact  on  this  trial,  and  that 
they,  or  any  of  them,  have  made  contradictory  statements  in 
their  evidence  in  this  case  in  relation  to  any  matter  or  tact 
material  to  the  issue  in  this  cause  on  this  trial,  then  and  in 
that  event  the  jury  are  to  consider  such  contradictory  state- 
ments and  evidence  in  determining  the  degree  of  credit  to  be 
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given  to  any  such  witness.  And  if  they  believe  from  such 
evidence,  and  from  any  other  evidence  in  this  case,  that  any 
such  witness  is  unworthy  of  belief,  they  may  disregard  his  or 
her  evidence." 

Instruction  No.  10. 

"If  in  endeavoring  to  arrest  a  felon  some  one  of  a  party 
should  kilLhim,  it  will  be  neither  murder  nor  manslaughter 
in  others  who  were  along  and  who  did  not  participate  in  the 
killing." 

Instruction  No.  11. 

"If  one  goes  with  otheiis  to  arrest  a  man  charged  with 
felony,  he  is  not  responsible  for  any  malicious  or  wrongful 
intent  of  the  others." 

Instruction  No.  12. 

"If  the  jury  believe  from  the  evidence  that  the  prisoner 
went  with  others  to  arrest  Alonzo  McCoy,  and  whilst  so  ar- 
resting or  attempting  to  arrest  him,  the  deceased  attempted 
to  escape,  and  some  one  of  the  party  other  than  this  prisoner 
fired  and  killed  him,  they  shall  find  the  prisoner  not  guilty, 
unless  they  are  satisfied  from  the  evidence  that  the  prisoner 
had  also  conspired  with  the  others  to  do  the  deed." 
Instruction  No.  14. 

"If  the  Jury  believe  from  the  evidence  that  the  prisoner 
was  attempting  to  arrest  a  man  charged  with  a  felony  in  a 
lawful  manner,  and  killed  him  without  intending  to  do  so  or 
to  hurt  him,  then  they  shall  find  him  not  guilty. 

"Which  the  court  refused  to  give,  and  in  lieu  of  3, 5  andS 
gave  the  following  instructions — that  is  to  say :" 

Instruction  No.  3. 

"If  the  jury  believe  from  the  evidence  that  any  witness 
w^ho  has  testified  in  this  case  has  knowingly  and  willfully  tes- 
tified falsely  to  any  material  fact  in  this  case,  they  may  disre- 
gard the  whole  testimony  of  such  witness,  or  they  may  give 
such  w^eight  to  the  evidence  of  such  w^itness  on  other  points 
as  they  may  think  it  entitled  to.  The  jury  are  the  exclusive 
judges  of  the  weight  of  the  testimony. 

"To  which  ruling  of  the  court  in  refusing  said  instructions 
and  giving  in  lieu  thereof  the  others,  the  prisoner  excepted 
and  tendered  his  bill  of  exceptions,  and  which  he  prays  might 


Digiti 


zed  by  Google 


Dec.,  1882.]  State  i\  Thompson.  747 

be  signed,  sealed  and  made  a  part  ot  the  record  in  this  case, 
and  the  same  is  accordingly  done." 

The  evidence  set  out  in  bill  of  exceptions  No.  1  proved  the 
following  facts :  That  on  the  17th  day  of  December,  1877, 
Wade  H.  Thompson  had  a  barn-raising  at  his  house,  and 
there  were  some  twenty  persons  there  the  greater  part  of  the 
day  and  they  were  drinking,  but  to  no  great  excess.  Among 
those  who  were  there  on  that  day,  were  John  Thompson, 
Mart  Thompson,  Bill  Fortner,  John  Wilson  and  Moses 
Hunt.  John  Thompson  left,  and  went  to  his  own  house, 
probably  a  half  mile  off,  and  came  back  to  the  top  of  the  hill 
and  hollowed,  that  McCoy  had  shot  Mohcs  Hunt's  son,  and 
he  wanted  them  to  come  up  and  help  take  him.  He  said  too, 
that  McCoy  would  take  or  had  taken  his  horse  that  night, 
and  he  would  follow  McCoy  to  hell  or  have  him.  Wade  H. 
Thompson  and  a  number  of  persons  went  over  to  John 
Thompson's  house. 

There  is  a  considerable  diversity  in  the  statement  of  the 
witness,  as  to  whom  of  those  who  were  at  Wade  H.  Thomp- 
son's, went  over  to  his  brother,  John  Thompson's;  but  they 
all  agree,  that  Wade  H.  Thompson  went  with  them.  When 
they  reached  there  it  was  found,  that  young  Hunt  was  there 
and  wounded  to  some  extent  in  the  thigh,  probably  not 
severely,  but  to  what  extent  does  not  appear.  The  only 
evidence  given  as  to  ho\y  he  was  shot,  was  given  by  the 
brother-in-law  of  Alonzo  McCoy,  and  he  says,  that  on  that 
day  McCoy  shot  at  the  horse  on  which  young  Hunt  was 
riding;  why  he  did  so  he  does  not  know  as  they  had  had  no 
quarrel.  On  the  second  shot,  young  Hunt  was  struck  in  the 
thigh  by  the  ball  accidentally.  McCoy  and 'his  brother-in- 
law  were  together.  McCoy  lived  a  short  distance  across  the 
Kentucky  line,  but  was  then  at  his  brother-in-law's  in  West 
Virginia,  a  few  miles  from  Thompson's. 

Some  witnesses  state,  that  John  Thompson  proposed  that 
the  party  should  at  once  start  and  find  McCoy  and  arrest 
him ;  and  some  of  the  party  objected  as  there  was  no  war- 
rant for  his  arrest.  But  the  mother  of  young  Hunt,  who 
had  been  shot,  and  wap  there  says,  John  Thomi)rton  whis- 
pered to  her  that  he  intended  to  shoot  his  damn  brains  out. 
While  another  of  the  party  said,  they  were  going  to  arrest 
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McCoy,  and  he  did  not  want  him  to  shoot  his  eye  out.  The 
whole  party  before  starting,  armed  themselves  with  rifles, 
guns  and  pistols.  They  went  to  AVilliam  Patterson's,  a 
brother-in-law  of  Alonzo  McCoy,  and  according  to  the  state- 
ment of  Esther  Patterson,  the  wife  of  William  Patterson, and 
their  son  Harvey  Patterson,  the  party  came  into  the  house 
of  Patterson,  some  by  the  front  door  and  others  by  breaking 
in  the  back  door.  William  Patterson  and  Alonzo  McCoy, 
the  brother  of  Mrs.  Patterson,  were  not  in,  and  they  did  not 
tell  Mrs.  Patterson  what  they  wanted ;  only  enquired  where 
William  Patterson  her  husband,  and  her  brother  Alonzo 
McCoy  was.  She  told  them,  thai  she  did  not  know.  They 
were  at  that  time,  down  at  Powder  Mill  creek,  a  short  dis- 
tance from  the  house  on  a  flat-boat,  where  there  w^as  music 
and  dancing.  After  awhile  they  returned,  and  as  they  ap- 
proached the  house  were  heard  talking;  when  the  whole 
party  went  out  of  the  house  and  according  to  the  testimony 
of  William  Patterson,  Esther  Patterson  and  Harvey  Patter- 
son, all  of  whom  witnessed  the  scene,  they  all  without  saying 
a  word,  opened  fire  on  McCoy  without  any  attempt  at  his 
arrest,  whereupon  he  fled;  they  pursued  him,  continuing  to 
fire  upon  him  and  in  running  got  up  within  probably  twenty 
yards  of  him,  when  he  hollowed,  that  he  was  shot.  William 
Patterson  and  his  wife,  then  went  to  where  he  was  and  found 
that  he  was  badly  shot  and  removed  him  to  their  house,  and 
sent  for  a  doctor.  McCoy  died  the  next  day  in  Wayne 
county.  West  Virginia,  of  the  wounds  he  had  received. 

The  only  defense  offered  by  the  prisoner  was  an  attempt 
to  prove,  that  he  was  not  one  of  the  party,  who  went  to  Wil- 
liam Patterson's  that  night,  but  that  he  refused  to  go  with 
the  party,  and  returned  from  his  brother  John  Thompson's 
to  his  own  home  before  the  party  started  after  McCoy.  The 
evidence  would  seem  to  establish  beyond  dispute  or  contro- 
versy, that  all  of  the  party  who  went  in  pursuit  of  McCoy, 
were  guilty  of  his  murder.  The  evidence  on  the  part  of  the 
commonwealth  tends  to  prove,  that  WadeH.  Thompson  was 
one  of  the  party,  and  engaged  in  pursuing  and  firing  on 
McCoy.  The  witnesses  were  Esther  Patterson  and  Harvey 
Patterson,  and  they  had  a  good  opportunity  of  knowing 
whether  he  was  one  of  the  party  or  not.     They  knew  him 
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quite  well,  and  he  was  for  Rometime,  how  long  does  not 
appear,  in  the  house  and  according  to  their  statement  there 
was  a  good  light  in  the  room  made  of  pine.  Their  state- 
ment as  to  Wade  11.  Thompson  being  one  of  the  party,  and 
actually  firing  on  McCoy  iis  he  ran,  is  corroborated  by  Wil- 
liam Patterson,  who  was  with  McCoy  and  when  they  opened 
fire  he  stepped  to  the  right  and  McCoy  ran  to  the  left,  and 
they  all  pursued  him  till  passing  near  Patterson's,  McCoy 
was  shot  down.  It  was  a  bright  moonlight  night,  and  he 
was  probably  within  twentj'  or  thirty  yards  of  them,  and 
knew  Wade  H.  Thompson  quite  well.  The  statement  of 
these  witnesses,  that  Wade  H.  Thompson  was  one  of  the 
party  is  corroborated  also  by  Moses  Hunt  sr.,  the  father  of 
the  young  man  whom  McCoy  shot.  He  states,  that  the  day 
afler  McCoy  was  shot,  he  asked  Wade  H.  Thompson  "How 
tar  did  you  boys  shoot  at  Lon.  McCoy  last  night  ?  He  replied, 
"By  God  about  as  far  as  from  here  to  that  stump.  By  Qod 
he  just  fell  as  dead  aa  a  beef  shot  down."  The  stump  he 
referred  to  was  six  or  seven  yards  oft*.  And  also  by  his  wife 
Rebecca  Hunt,  who  was  at  the  house  of  John  Patterson  with 
her  son,  who  was  then  wounded,  when  the  party  left  there 
to  go  to  AVilliam  Patterson's  house  in  search  of  McCoy.  He 
Wade  H.  Thompson,  came  back  with  others  to  John 
Thompson's  house.  She  asked  him  on  his  return,  what  was 
done  and  he  said,  "We  have  killed  him  as  dead  as  hell,  and 
you  fellows  have  got  to  swear  us  out  of  it."  She  is  the  wit- 
ness who  testified,  that  John  Thompson  said  before  they 
left,  that  "he  intended  to  shoot  his  damn  brains  out." 

In  opposition  to  this  however,  the  prisoner  proved  by  six 
witnesses  beside  himself,  that  he  was  not  with  the  party  who 
went  to  William  Patterson's  house  that  night;  but  that  after 
going  up  to  the  house  of  his  brother,  John  Thompson's,  he 
returned  to  his  own  house  and  staid  there  all  night.  Some 
of  them  say,  that  he  and  others  refused  to  go  with  the  party 
who  went  to  William  Patterson's  house,  because  they  had  no 
warrant  to  arrest  McCoy.  And  that  Wade  H.  Thompson, 
before  they  left  John  Thompson's  to  arrest  McCoy,  left  there 
with  some  others  and  went  home. 

Thus  the  statements  of  the  witnesses  for  the  common- 
wealth and  the  witnesses  for  the  prisoner,  were  in  irrecon- 
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cilablo  conflict;  and  one  or  the  other  must  be  regarded  as  in- 
tentionally false.  In  such  case,  whether  the  prisoner  was  or 
was  not  guilty,  depended  solely  on  whether  the  witnesses  for 
the  commonwealth  or  the  witnesses  for  the  prisoner  told  the 
truth.  The  verdict  of  the  jury  was  entirely  dependent  on 
the  credit  they  attached  to  the  testimony  of  the  different  wit- 
nesses. 

The  petition  for  the  wTit  of  error,  refers  at  length  to  diflfer- 
ent  portions  of  the  testimony,  which  it  insists  destroys  the 
credibility  of  the  witnesses  for  the  State.  The  three  witnesses 
present  at  the  murder  all  state,  that  the  party  engaged  in  it 
were  six  in  number,  all  of  whom  they  distinctly  recognized 
except  one  dressed  in  blue,  whom  they  took  to  be  the  father 
of  young  Hunt,  who  was  shot.  There  does  not  appear  to  be 
any  reason  why  they  could  not  recognize  him,  as  readily  as 
any  of  the  others;  and  if  what  they  say  is  true  it  is  certainly 
remarkable,  that  they  all  thus  failed  to  recognize  him  clearly. 
Esther  Pattereon  says,  she  thought  when  she  opened  the 
front  door,  she  recognized  the  three  who  came  in  that  way, 
though  she  does  not  say  she  certainly  knew  who  they  were; 
but  this  does  not  appear  to  be  inconsistent  with  her  statement, 
that  she  knew  well  who  the  party  were  except  one  of  them, 
as  she  had  a  good  oi)portunity  of  afterwards  recognizing 
them,  when  they  were  in  the  room  with  her  in  which  there 
was  a  good  light.  She  speaks  confidently  of  the  prisoner  be- 
ing one  ot  the  party.  But  there  was  some  diversity  in  the 
statements  of  these  three  witnesses  as  to  how  Wade  H. 
Thompson  was  equipped  and  armed.  Young  Patterson,  a 
boy  then  about  thirteen  years  old,  said  at  first,  that  he 
had  a  gun,  and  afterwards  said  he  had  no  gun,  but 
had  a  pistol  and  a  pair  of  saddle  bags  on  his  shoulder. 
His  father  says,  that  he  had  a  gun  and  pistol,  and  after  firing 
his  gun  took  his  pistol  out  of  his  saddle-bags.  These  three 
witnesses,  the  father,  mother  and  son,  say,  that  the  entire 
party  ran  after  McCoy  when  he  fled,  firing  upon  him  repeat- 
edly; while  the  evidence  shows,  that  one  of  the  persons 
whom  they  recognized  as  one  of  the  party,  had  a  stift"  knee 
and  could  not  run  much  faster  than  a  quick  walk. 

There  were  also  some  other  slight  variations  in  the  state- 
ments of  these  witnesses.     Two  of  the  grand  jurors  testified. 
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that  Wm.  Patterson,  before  them  swore  to  these  six  men 
being  of  the  party,  and  also  some  others  not  named.  But 
another  grand  juror  thought,  that  he  spoke  of  these  six  men 
as  of  the  party,  but  does  not  say  he  spoke  of  any  others  as 
of  the  party.  Wm  Patterson  admits,  that  one  of  this  party 
who  owed  him  nothing,  handed  him  an  envelope  which  con- 
tained seventy  dollars,  and  that  he  Patterson  used  the  money. 
He  also  says,  that  the  prisoner  offered  him  five  hundred  dol- 
lars not  to  testify.  This  the  prisoner  denied.  The  parents 
of  young  Hunt  corroborate  the  State's  three  witnesses  in 
their  statement,  that  the  prisoner  was  one  of  the  party  who 
murdered  McCoy.  The  father's  testimony  is  weakened  by 
the  fact,  that  the  commonwealth's  three  witnesses  all  thought 
that  he  was  one  of  the  party  who  murdered  McCoy,  though 
they  did  not  identify  him  certainly,  and  he  was  indicted  and 
the  indictment  was  dismissed.  He  denied  that  he  was 
present.  His  testimony  is  further  weakened  by  its  being  tes- 
tified, that  he  told  a  witness  he  did  not  believe  that  the  pris- 
oner knew  anything  about  the  murder.  His  character  too, 
as  well  as  that  of  his  wife  for  veracity,  was  assailed ;  four 
witnesses  who  lived  near  him  when  in  Kentucky,  saying, 
that  they  were  not  worthy  of  belief  on  oath.  But  as  to 
whether  these  four  witnesses  can  be  relied  on  as  competeiit 
witnesses  to  testify  on  such  a  subject,  is  questionable.  One 
was  the  prisoner's  nephew,  and  another  was  a  brother-in- 
law  ot  this  nephew,  and  a  third  left  Kentucky  under  a 
charge  of  sheep  stealing,  ('ertainly  if  the  charcter  of  the 
Hunts  for  veracity,  was  bad  in  the  neigborhood  in  Kentucky 
where  they  lived,  the  prisoner  could  have  got  less  exception- 
able witnesses  to  testify  to  their  bad  character  for  veracity. 
While  therefore  the  testimony  of  the  State  was  given  by 
witnesses,  who  to  a  greater  or  less  extent  may  be  regarded  as 
unreliable,  yet  on  the  other  hand  the  testimony  of  the  witness 
for  the  prisoner,  w^hereby  he  proved  an  alibi,  is  also  certainly 
suspicious  and  may  well  not  have  been  believed  by  the  jurj-. 
There  were  no  less  than  seven  of  them,  but  their  testimony 
difl^ered  in  material  matters  of  fact  about  which,  if  they  were 
all  telling  the  truth,  it  would  be  very  strange  that  they  should 
so  differ.  All  of  them  agree,  that  the  prisoner  when  called 
by  his  brother  John  Thompson,  went  with  others  over  to  his 
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house,  and  in  a  time  varying  from  a  half  hour  to  two  or  three 
hours,  returned  to  his  home  and  staid  there  all  night;  which 
if  true  of  course  proves,  that  he  was  not  of  the  party  who 
went  to  Wni.  Patterson's  from  John  Thompson's  and  mur- 
dered McCoy  that  night.  But  this  is  ahout  all  in  which  they 
do  agree.  Thus  one  of  them  says,  he  came  back  alone  from 
his  brother  John  Thompson's.  He  states  the  names  of  others 
who  went  over  with  him,  but  he  says  none  of  them  came 
back  to  Wade  H.  Thompson's  excepting  Wade  11.  Thomp- 
son himself.  Six  others  say,  that  Wade  H.  Thompson  came 
back  with  one,  some  two  and  others  three,  giving  the  names 
of  them;  then,  two  of  them  thus  named,  were  testified  to  by 
the  State's  witnesses  as  being  at  that  time  at  Wm.  Patterson's, 
engaged  in  the  pursuit  of  McCoy.  Some  of  them  were  per- 
sons who  went  over  with  Wade  Thompson  to  his  brother's; 
and  it  is  strange  if  speaking  the  truth,  that  they  do  not  agree 
as  to  who  came  back,  and  who  among  them  staid  all  night 
at  Wade  H.  Thompson's.  Several  of  these  witnesses  occu- 
pied relations  to  the  prisoner  and  to  the  case,  that  tended  to 
weaken  their  testimony.  One  was  the  prisoner  himself, 
another  was  his  brother,  John  Thompson,  who  admits  that 
he  went  to  Wm.  Patterson's  after  McCoy,  but  makes  no 
statement  of  what  occurred  there;  nor  does  he  state  who 
went  with  him.  Another  was  the  step-mother  of  the  pris- 
oner, a  fourth  was  one  of  the  party  whom  the  State's  wit- 
nesses testified  was  present  and  aiding  in  the  murder  of 
McCoy;  and  a  fifth  one  was  testified  to  be  unworthy  of  belief 
on  oath,  by  another  of  the  defendant's  witnesses. 

The  jury  by  their  verdict,  appear  to  have  placed  more 
faith  in  the  witnesses  for  the  commonwealth,  than  in  these 
witnesses  for  the  prisoner.  There  was  other  evidence  in  the 
case  of  a  not  very  important  character,  which  I  deem  it  un- 
necessary to  state.  What  has  been  stated  shows  the  general 
character  of  the  case,  and  is  amply  sufficient  to  enable  us  to 
determine  the  relevancy  or  irrevelancy  of  certain  of  the  in- 
structions asked  by  the  prisoner  and  refused  by  the  court,  as* 
well  as  to  determine  the  propriety  oi  the  court's  refusal  to 
grarft  a  new  trial  to  the  prisoner. 

A  more  detailed  statement  of  the  case  is  unnecessary  to  ena- 
ble us  to  understand  the  opinion  of  the  Court,  and  this  has 
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been  the  object  of  stating  it,  to  the  extent  to  which   it  hais 
been  stated. 

James  H.  J^erf/uson  for  plaintitt  in  error  cited  the  following 
autliorities :  17  Gratt.  478,  488,  484;  18  dlratt.  801,  815, 
816  ;    Wrmi  et  al  v.  Cham, 

Aitorneif'Generdl  WaUs  tor  the  State  cited  the  f( >llo wing- 
authorities :  1  (ireenl.  Kv.  §  49;  hi  §  111;  23  Gratt.  409; 
1  Bish.  Cr.  Pr.  §979;  VVhart.  Cr.  Ev.  §  384;  Whart.  (^r. 
PI.  &  Pr.  §§  710,  714;  Archt.  Cr.  Pr.  k  PL;  Id.  B41,  044; 
Bish.  Cr.  Pr.  §§  978,  981;  WHiart.  Cv.  PI.  k  Pr.  §  13;  1 
Whart.  Cr.  Law,  §  410:  LL  402;  2  Whart.  (^r.  Law,  §§ 
1398,  1404. 

(treen,  Judge,  announced  the  opinion  of  the  Court: 

The  petition  for  a  writ  of  error  in  this  case,  was  founded 
as  I  conceive  upon  serious  misconception  of  the  true  relations 
in  this  State,  which  exist  between  a  court  and  a  jury  in  the 
trial  of  any  ciu*e,  either  civil  or  criminal.  And  also  upon  a 
inisconceptio]!  of  the  grounds  on  which  the  Appellate  (%)urt 
in  a  criminal  case,  will  reverse  the  judgment  of  the  court 
below,  when  a  new  trial  was  asked  and  refused  by  tlie  court 
below.  The  ])etition  is  obviously  based  on  the  assumption, 
that  it  was  the  duty  ot  the  court  l)elow  to  have  awarded  a 
new  trial,  simply  because  in  its  judgment  there  was  a  rea- 
sonable doubt  as  to  the  guilt  of  the  i>risoner,  and  that  if  this 
C^ourt  can  be  satisfied  that  such  reasonable  doubt  exists,  that 
it  is  the  duty  of  this  Court  to  reverse  the  judgment  of  the 
circuit  court  and  award  a  new  trial. 

If  such  a  principle  was  acted  upon  by  this  Court,  it  would 
be  it  seems  to  me  obviously  an  unjustifiable  interferenc^e  on 
the  part  of  the  CVnirt  with  the  province  of  the  jury,  and  a 
<langerous  violation  of  what  is  the  well  settled  ])ractice  of  the 
courts  of  this  State  and  of  Virginia. 

In  Gnft/so})\s^  Case,  0  Graft.   712,  it  was  decided,  tbat  new 

trials   are   grantable  at   the   instance  of  the  accused  in  all 

criminal  cases,  ami  that  motions  for  new  trials  are  governed 

by  the  same  rules  in  criminal  and  in  civil  cases.     And  it  was 

also  held  in  this  case,  that  when  the  evidence  is  contradic- 
9;) 
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tory  and  the  verdict  is  against  the  weight  of  the  evidence,  a 
new  trial  may  be  granted  by  the  court  which  presides  at  the 
trial ;  but  its  decision  is  not  the  subject  of  a  writ  of  error  or 
supersedeas,  nor  examinable  by  an  appellate  court.  It  seems 
obvious  from  the  statement  we  have  made  in  this  case,  that 
it  this  be  law  no  new  trial  can  be  properly  granted  by  thin 
Court  in  this  ease  on  its  merits,  if  no  errors  were  committed 
by  the  court  below  in  the  trial.  And  yet,  the  elaborate  peti- 
tion for  a  writ  of  error  in  thi«  case,  occupying  more  than 
twenty-five  manuscript  pages,  is  based  principally  on  the 
allegation,  that  the  evidence  is  contradictory  and  the  verdict 
against  the  weight  of  the  evidence. 

The  evidence  in  this  petition  is  summarized,  with  a  view 
of  establishing  these  [)ropo8itions,  and  if  Grayson's  Case,  6 
Gratt.  712,  be  law,  the  petition  on  its  face  shows,  that  on  this 
the  principal  ground  relied  on,  the  decision  of  the  circuit 
court  is  not  subject  to  be  reviewed  by  this  Court ;  but  is 
final.  In  full  accord  with  this  decision  in  this  respect,  is  the 
case  of  Vaiden  v.  Tlu^  Coinmomnealth^  12  Gratt.  717,  in  which 
the  court  of  appeals  decided  that,  "A  bill  of  exceptions  in  a 
criminal  case  upon  the  refusal  of  the  court  to  grant  a  new 
trial,  on  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence, is  to  be  framed  in  the  same  way  as  the  bill  of  excep- 
tions in  civil  cases  to  the  like  refusal  is  framed.  And  if  the 
evidence  is  certified  instead  of  the  facts  i)roved,  the  appellate 
court  will  only  look  at  the  evidence  introduced  by  the  com- 
monwealth.'' 

Now  after  reviewing  the  evidence  of  the  commonwealth 
the  [)etition  for  a  writ  of  error  in  this  case  says,  "If  the  evi- 
dence of  these  witnesses  was  true,  and  the  killing  of  McCoy 
took  place  as  sworn  to  by  them,  it  was  a  clear  and  unmiti- 
gated case  of  willful,  malicious,  deliberate  and  premeditated 
murder  as  to  all  concerned  in  it.  It  was  committed  accord- 
ing to  this  evidence  without  cause,  without  provicatiou,  with- 
out necessity,  without  any  attempt  to  arrest  McCoy  for  shoot- 
ing young  Moses  Hunt,  and  in  a  most  reckless,  savage  and 
unheard  of  manner.''  And  as  the  commcmwealth's  witnesses 
prove,  that  the  prisoner  aided  directly  and  personally  in  this 
savage  murder,  it  must  according  to  the  case  of  Vaiden  v. 
The  Commonwealth,  12  Gratt.  717,  follow,  that  had  the  jury 
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found  a  verdict  against  the  prisoner  of  murder  in  the  first 
degree,  and  it  had  been  approved  by  the  circuit  court,  this 
Court  would  not  have  awarded  a  new  trial,  though  as  in  the 
petition  it  is  insisted  that,  the  defendant's  evidence  satisfied 
this  Court  that  the  commonwealth's  evidence  was  false  and 
utterly  misrepresented  the  case;  fortius  Court  "will  only 
look  in  such  a  case,  at  the  evidence  introduced  by  the  com- 
monwealth." We  cannot  in  coming  to  a  conclusion,  even 
look  at  this  evidence  of  the  defendant. 

In  accord  with  their  decisions,  this  Court  held  in  Seitmyld 
V.  The  State,  2  W.  Va.  p.  591,  that,  ''Even  if  the  verdict  of 
the  jury,  in  the  opinion  of  the  Appellate  Court,  has  been 
against  the  weight  of  evidence,  and  the  court  below  luis  re- 
fused a  new  trial,  it  would  be  improper  for  the  Appellate 
Court  to  interfere  with  its  decision."  These  decisions  are 
obviously  based  on  the  universally  recognized  principle  in 
this  State,  that  the  jury  are  the  judges  of  the  facts  and  if  upon 
the  facts  they  have  found  the  defendant  guilty,  and  this  find- 
ing is  approved  by  the  court  which  presided  at  the  trial,  the 
Appellate  Court  which  labors  under  the  great  disadvantage 
of  not  hearing  and  seeing  the  witnesses  testify  will  never,  on 
a  certificate  of  •the  evidence,  disturb  such  verdict  and  judg- 
ment, merely  because  the  evidence  of  the  prisoner  contra- 
dicted that  of  the  commonwealth,  if  that  of  the  common- 
wealth justified  the  verdict.  For  this  Court  must  presume, 
that  the  jury  before  whom  the  case  was  tried,  and,  the  judge 
who  presided  at  the  trial  and  heard  the  evidence,  properly 
regarded  the  evidence  of  the  commonwealth  as  more  trust- 
worthy than  that  of  the  prisoner.  We  cannot  set  up  our 
judgment  as  to  the  credibility  of  witnesses,  against  the  judg- 
ment of  the  jury  and  the  court  below,  for  their  opportunity 
of  reaching  a  just  conclusion  as  to  the  reliability  of  witnesses 
is  far  superior  to  ours.  In  such  a  case,  the  judgment  of  the 
court  below  can  only  be  reversed,  for  errors  of  law  commit- 
ted by  the  court  below,  in  the  progress  of  the  case. 

It  only  remains  then  to  enquire  whether  any  such  errors 
were  committed.  And  first,  did  the  court  below  commit 
any  errors  in  refusing  the  prisoner's  instructions  or  any  of 
them,  or  in  granting  the  instructions  it  did  in  lieu  of  instruc- 
tions number  three,  five  and  eight  as  the  record  says,  but 
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vvliich  was  intended  in  lieu  of  nllnll)e^^«  three,  eight  and  nine? 
The  tliird  instruction  asked  by  the  j prisoner,  was  in  effect, 
that  if  the  jurv  believed  that  certain  of  the  commonwealth V 
witnesses  had  willfully  sworn  fiilsely  about  any  material  fact, 
they  were  to  disregard  his  evidence  altogether  as  to  every 
other  material  fact,  unless  he  wius  in  his  statement  about  such 
other  material  fiu*t  corroborated  by  other  credible  e\'iden(»e 
in  the  case.  In  determining  whether  this  instruction  should 
have  been  granted,  it  is  necessary  tor  us  to  have  a  clear  con- 
ception of  the  respective  duties  and  obligations  of  the  court 
and  jury,  in  the  trial  of  such  a  case. 

In  England,  as  well  as  in  some  of  the  States  of  this  Uni<m, 
much  more  latitude  is  given  the  judge  in  such  a  case,  than  is 
given  them  in  Virginia  or  in  this  State.  In  some  ot  the 
States  the  rule  seems  to  be,  that  a  judge  has  a  right  to  ex- 
press his  opinion  to  the  jury  on  the  weight  of  evidence,  and 
to  comment  thereon  as  much  as  he  deems  necessary  for  the 
C(mrse  of  justice ;  and  an  erroneous  opinion  oii  matters  of 
fact  is  no  ground  for  a  new  trial,  unless  he  goes  to  the  ex- 
tent of  inducing  the  jury  to  believe,  that  he  ha«  withdrawn 
this  matter  from  their  consideration.  See  Commonirealth  v. 
ChihlAO  Pick.  252  and  People  \,  Balhhnu,  5l  Wend.  509: 
Johf(s'f(fny.  (hmmuinrcaUh,  85  Pa.  St.  54.  In  this  last  case  it 
was  held,  that  these  words,  "I  cannot  for  my  part  see  how 
the  jury  can  hesitate  a  moment  to  convict  the  prisoner  on  the 
third  <*ount,''  were  not  on  the  facts,  too  strong  an  instruc- 
tion. A  far  difierent  rule  has  always  i)revailed  in  Virginia 
an<l  in  West  Virginia.  Our  authorities  are  reviewed  in  the 
case  of  State  v.  Han^t,  11  W.  Va.  p.  75.  It  is  there  said,  "In 
Virginia  the  courts  havx»  always  guarded  with  jealous  care 
the  province  of  the  jury.''  Thus  as  far  back  as  Rosfi  v.  GUI, 
and  wife,  1  Wash.  88,  President  Pendleton  said,  "If  the  ques- 
tion depends  upon  the  weight  of  testimony,  the  jury,  and  not 
the  court,  are  exclusively  and  uncontrollably  the  judge 
*  *  *  and  Judge  Moncure  in  McDowell  Ex'rs  v.  Ci^aw- 
ford,  11  Gratt.  405,  as  a  result  of  the  conclusion  of  a  review 
of  the  cases  this  language  is  used:  'They  evince  a  jealous 
care  to  watch  over  and  protect  the  legitimate  powers  of  the 
jury.  They  show,  that  the  court  must  be  very  careful  not  to 
overstep  the  line  which  separates  law  from  fact.    They  estab- 
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lish  the  doctrine,  that  when  the  evidenee  is  parol^  any  opinion 
as  to  the  weighty  effect  or  Kufficiennj  of  the  evidenee  suhmitted 
to  the  jury,  any  assumption  of  a  fact  as  found ^  or  even  an  in- 
timation that  written  evidenee  states  matters,  whieh  it  does 
not  state,  will  be  an  invtusion  of  the  province  of  tlie  jury.' 
*  *  *  If  the  provuice  of  a  jury  should  be  thus  guarded 
with  jealous  care  in  a  civil  ctise,  much  more  and  for  stronger 
reasons,  should  it  be  watched,  guarded  and  protected  in  a 
criminal  ciise/' 

In  that  case,  upon  it  being  reported  to  the  court  by  one  ot 
the  jurora  the  others  being  present  in  court,  that  he  thought 
the  jury  could  not  agree,  the  judge  said  to  him  in  the  presence 
of  the  jury,  ''I  see  no  reason  why  the  jury  cannot  agree  u[)on 
a  verdict  in  this  cause,''  and  directed  the  jury  to  return.  The 
jury  found  the  prisoner  guilty,  and  this  Court  deemed  this  a 
sufficient  retison  to  set  aside  the  judgment  and  verdict  and 
award  a  new  trial.  This  case  shows  the  marked  difference 
between  this  Court  and  the  court  of  appeals  in  Virginia  on 
the  one  hand,  and  some  of  the  appellate  courts  of  some  ot 
the  other  States  in  regard  to  the  care,  which  is  exercised  to 
guard  the  province  of  the  jury  from  being  interfered  with  by 
the  court. 

In  the  casli  of  the  State  v.  BetmU,  11  W.  Va.  p.  704,  it  was 
decided  by  this  Court,  that  ''a  conviction  may  be  had  on  the 
uncorroborated  testimony  of  an  acc<miplice,and  in  such  ctise, 
if  the  judge  who  presided  at  the  trial  is  satisfied  with  the 
verdict  and  refuses  to  set  it  iiside,  the  Ap[)ellate  Court  will  not 
reverse  the  judgment  and  set  aside  the  verdict  on  the  ground, 
that  it  rested  solely  on  the  uncorroborated  testimony  of  an 
accomplice."  This  conclusion  is  based  on  the  fact,  that  tlie 
jury  are  the  sole  judges  of  the  credibility  of  all  admissible 
testimony;  and  in  this  State  the  court  would  err  in  advising 
the  jury  not  to  convict  on  the  uncorroborated  evidence  of  an 
accomplice,  though  this  is  the  common  practice  in  England 
and  in  some  of  the  States.  Hut  it  is  utterly  opposed  to  the 
practice  in  this  State  or  in  Virginia.  On  page  740-741,  11 
W.  Va.  R.,  this  Court  says,  "Our  courts  are  somewhat 
peculiar  in  this  respect;  but  the  law  has  been  so  held  in  Vir- 
ginia from  the  earliest  history  of  her  jurisprudence;  and  we 
think  it  constitutes  one  of  the  brightest  ornaments  thereof/' 
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And  on  page  743  this  Court  says,  "When  the  jury  has  found 
the  defendant  guilty  in  a  criminal  case,  and  a  motion  to  set 
aside  a  verdict  and  grant  a  new  trial  on  the  ground,  that  the 
evidence  is  insuflScient  to  sustain  the  verdict,  the  appellate 
court  will  not  set  aside  the  verdict  and  grant  a  new  trial, 
unless  it  is  irresistibly  clear  that  the  conviction  was  wrong." 

Upon  these  authorities  it  seems  to  be  clear,  that  the  cir- 
cuit court  would  have  erred  in  instructing  the  jury  that  they 
were  to  disregard  any  material  tact  sworn  to  by  any  compe- 
tent witness,  whether  corroborated  or  not,  because  the  jury  be- 
lieved that  the  witness  had  sworn  falselj^  to  any  other  mate- 
rial fact.  It  was  the  exclusive  province  of  the  jury  to  weigh 
the  evidence  of  everj-  witness,  and  to  give  to  it  whatever 
weight  they  deemed  it  entitled;  and  the  court  properly  in 
this  case,  declined  by  this  and  other  instructions  asked,  to  in- 
terfere by  the  expression  of  any  opinion  or  views  on  the 
weight  of  the  evidence,  or  as  to  the  manner  in  which  it  was 
to  be  weighed. 

The  third  instruction  asked  by  the  prisoner  was  properly 
refused.  The  instruction  given  by  the  court  in  lieu  of  in- 
structions three,  five  and  eight  meaning  the  third,  eighth  and 
ninth  was,  "that  the  jury  might  disregard  entirelj'  the  testi- 
mony of  a  witness,  who  had  knowingly  and  willfully  testified 
falsely  as  to  any  material  fact;  or  they  might  give  such 
weight  to  his  evidence  on  other  points  as  they  might  think 
it  entitled  to,  and  that  the  jury  were  the  exclusive  judges  of 
the  testimony.  This  instruction  is  unobjectionable,  and  it 
was  very  properly  substituted  for  the  prisoner's  instructions 
number  three,  eight  and  nine,  which  w^ere  well  calculated  to 
mislead  the  jury;  and  were  encroachments  on  their  province. 
Ought  instruction  number  five  for  which,  it  was  by  mistake 
said  to  be  substituted,  to  luive  been  given?  This  instruction 
it  seems  to  me  ought  not  to  have  been  given.  I  apprehend, 
that  it  does  not  even  as  an  abstract  question  of  law  propound 
the  law  correctly,  but  be  this  as  it  may,  it  undertakes  to  in- 
struct the  jury  under  what  circumstances  private  persons 
have  a  right  to  arrest  suspected  felons.  Now  there  was  not 
a  particle  of  evidence  in  this  case  to  prove,  that  McCoy  was 
shot  by  the  prisoner  and  others  while  they  were  attempting 
to  arrest  him,  or  that  they  made  any  sort  of  an  attempt  to 


Digiti 


zed  by  Google 


Dec,  1882.]  State  r.  Thompson.  759 

arrest  him ;  and  therefore  any  instruction  with  reference  to 
the  right  of  the  prisoner  or  others  to  arrest  him,  was  irrele- 
vant and  calculated  to  mislead  the  jury  and  was  properly  re- 
fused on  this  account. 

The  sixth  instruction  was  also  properly  rejected  for  the 
reason,  that  it  was  irrelevant  to  the  case  and  calculated  to 
mislead  the  jury,  as  well  as  unsound  law.  The  prisoner  was 
not  charged,  nor  did  the  State  seek  to  hold  him  responsible 
in  any  manner,  for  the  murder  of  McCoy,  because  he  had 
previously  conspired  with  others  to  murder  him.  Both  the 
charge  and  the  proof  on  the  part  of  the  State  was,  that  the 
prisoner  personally  murdered  McCoy,  and  it  was  theretor 
immaterial  and  foreign  to  the  case  for  the  jury  to  determine, 
whether  the  prisoner  had  or  had  not  previously  conspired 
with  others  to  murder  him;  and  the  court  properly  declined 
to  say,  whether  the  evidence  was  or  was  not  sufficient  in  law 
to  authorize  them  to  presume  or  find,  that  the  prisoner  had 
entered  into  such  a  conspiracy.  Had  the  instruction  asked 
been  relevant,  it  ought  on  its  merits  to  have  been  refused. 

From  the  views  we  have  expressed  it  follows,  that  all  that 
was  proper  in  instructions  number  eight  and  number  nine 
was  given  in  a  much  clearer  manner  by  the  court  in  the 
instruction  it  did  give.  Instructions  numbers  ten,  eleven, 
twelve  and  fourteen  asked  by  the  prisoner,  are  all  properly 
refused  by  the  court.  For  it  is  obvious  from  the  statement 
of  the  case  we  have  made,  that  they  were  entirely  irrelevant 
to  the  case,  there  being  in  the  case  no  evidence  tending  in 
any  degree  to  establish  any  of  the  supposed  cases  on  which 
their  several  instructions  were  based.  They  were  mere 
abstract  questions  of  law,  and  whether  they  correctly  pro- 
pounded the  abatnict  law  or  not,  as  they  were  entirely  irrele- 
vant to  the  case,  they  were  properly  rejected.  The  granting 
of  any  of  them,  if  it  did  not  mislead  the  jury,  could  only  have 
distracted  their  attention  from  the  real  case  before  them,  and 
the  court  therefore  properly  rejected  each  of  them. 

The  truth  is  as  the  statement  of  the  case  shows,  that  there 
were  really  no  questions  of  law  involved  in  the  trial,  but  simply 
questions  of  fact,  not  even  conclusions  of  facts  to  be  drawn 
from  other  facts,  but  only  whether  the  the  facts  clearly 
proven  by  the  witnesses  of  the  State  were  really  facts,  or  mere 
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false  statements.  This  depended  on  the  eredibilitv  of  tlit* 
witnesses  of  the  State.  For  it  what  they  said  was  true,  what 
was  testified  to  l)y  the  witnesses  for  tlie  prisoner  was  neces- 
sarily false.  It  was  a  pnre  question  of  fact  depending  entirely 
on  the  credibility  of  witnesses,  and  of  coui'se  this  Court 
in  such  a  case  could  not  reverse  the  verdict  of  a  jun* 
aj»proved  by  the  court  below.  There  wiis  not  a  particle  ot 
evidence  tending  to  show,  that  AfcCoy  was  shot  by  persons 
who  were  attempting  to  arrest  hini  for  a  sui>posed  felony. 
And  all  the  instructions  which  are  based  on  such  suppOHtnl 
cases,  were  entirely  irrelevant  and  properly  refuse<l. 

It  only  now  remains  to  determine,  whether  the  court  be- 
low erred  in  permitting  testimony  to  go  before  tlie  jun* 
against  the  [U'isoner's  protest,  which  was  illegal  testimony. 
While  an  excei)tion  of  this  sort  was  taken,  it  was  not  as- 
signed as  an  error  in  the  petition  for  a  writ  of  error  by  the 
prisoner,  nor  has  it  in  argument  been  insisted  on  before  this 
C\)urt.  I'he  dying  declarations  of  McCVn'  were  pro[)erly 
a<lmitted  as  it  was  proven,  that  when  made  he  expecte<l 
cpiickly  to  die.  One  tpiestion  was  objected  to  as  leadinjf, 
but  it  seems  to  me  it  was  not  liable  to  the  objection  and  it 
was  properly  permitted  to  be  answered.  The  objection  to 
the  proof  going  to  the  jury,  that  John  Thompson  hollowed 
to  his  brotlier  and  friends  from  the  hill  between  their  houses, 
to  get  their  horses  and  come  over,  that  McCoy  had  taken  his 
horse  and  he  would  take  him  or  ride  through  hell,  as  well  Jis  the 
statement  made  by  Xfrs  Himt,  that  one  of  the  party  going  over 
to  Patterson's  in  search  of  McCoy  called  at  his  house  and 
got  a  gun  and  loaded  it,  while  others  were  hunting  him  u|», 
was  properly  overruled  by  the  court,  they  being  evidently 
part^  of  the  res  f/rsffw  projjcr  to  go  to  the  jury.  I  conduch' 
therefore,  that  there  was  no  error  in  the  judgement  (»f  tht* 
circuit  court  of  July  1,  1881,  and  that  it  nmst  be  approval 
and  the  State  recover  of  the  defendant  in  error  its  costs  in 
this  Court  expende<l  and  thirty  dollars  damages. 

The  Other  JuixiES  Coxit^rred. 

JlUXJMENT  AfKIRMED. 
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WHEELING. 

State  of  West  Vtrointa  r.  Yates. 

Siibnutt<Hi  June  16.  1882— Decided  March  17,  188;^. 

(*W<M)i)S,  JrDOE,  Absent. ) 

1.  Where,  in  an  indictment  under  section  9  of  cliapter  144  of  tlie 
Code,  the  word  felonioualy  is  used  in  characterizing  the  aissault 
in  the  first  part  of  tlie  indictment  and  is  joined  by  the  copulative 
and  the  words,  then  ami  there^  to  the  subsequent  clause  which 
charj^s  the  shooting  or  giving  the  wound,  it  is  sufficient ;  and 
it  is  not  essential  that  tiie  word  fcloniounly  sliall  be  again  re- 
peated before  the  allegation  of  the  sliooting  or  wounding  in 
order  to  make  it  a  good  indictment  for  a  fc^lony.     (p.  768.) 

:1.  Before  this  Court  will  reverse  a  judgment  for  the  admission  of  evi- 
dence claimed  to  be  improper,  on  an  exception  to  such  evidence, 
the  exceptor  must  satisfy  it  affirmatively  that  an  error  to  his 
prejudice  has  been  committed  by  such  admission,    (p.  764  ) 

8.  Tlie  decisions  of  this  Court  in  the  cases  of  State  v.  Cain  and  Same 
V.  Jones,  20  W.  Va.  R.,  reaffirmed,    (p.  766.) 

Writ  of  error  to  a  judgment  of  tlie  circuit  court  of  the 
county  of  Taylor  rendered  on  the  18th  day  of  February,  1880, 
upon  an  indictment  against  Jedediah  W.  Yates  for  feloniously 
shooting  with  intent  to  kill,  allowed  upon  the  petition  of  said 
Yat(»s. 

Hon.  A..  B.  Fleming,  judge  of  the  second  judicial  circuit, 
rendered  the  judgment  complained  of 

The  facts  of  the  cane  are  stated  in  the  opinion  of  the  Court. 

M.  H.  Denf,  for  plaintiff  m  error  cited  the  following 
authorities:  14  Graft.  696:  18  W.  Va.  859. 

AUonu'ji'drvhcnij  Watts  for  the  State  cited  the  following 
authorities:  Code  p.  678  §9;  2  Arcli.  Cr.  Pr.  k  V\.  74;  :28 
Graft.  972:  8  Car.  k  P.  632;  1  Binh.  Cr.  Pr.  §§  445,  446; 
(^odep.  720  §18;  12  Cush.  612;  2  Allen  163;  109  Mass. 
349;  2  Harr.  k  J.  426;  5  Porter  52;  2  MeCord  28T;  Rice 
431;  1  McMull.  189;  26  Mo.  515;  2  Bish.  Cr.  l^r.  §652;  30 

*Casf  «ii!>mUted  befon.'  Judge  W,  to(»k  his  seat  upon  the  bench. 
96 
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Conn.  500;  1  Rusfi.  Crimes  746;  Code  p.  700  §  9 ;  Id.  p.  678 
§  2;  Id,  p.  699  §  1 ;  97  Mass.  406;  107  Mass.  325;  Steph. 
Dig.  Ev.  42,  note;  24  How.  224;  1  Greenl.  Ev.  §  49  and 
note;  Litt.  Sel.  Cas.  500;  3  Greenl.  Ev.  (13th  ed.)  §  15  and 
note;  9  W.  Va.  616;  8  W.  Va.  743,  759;  17  Gratt  566;  19 
Ark.  405 ;  1  Clarke  (la.)  542;  2  Bisli.  Crim.  Pro.  §  660  and 
note;  2  Arch.  Cr.  Pr.  &  PI.  6:  Td,  74;  1  Russ.  Crimes  719; 
7  Blackf.  233. 

Snyder,  Judge,  announced  the  opinion  of  the  Court: 

On  the  23d  of  September,  1879,  Jedediah  W.  Yates  was 
indicted  for  a  felony  by  the  grand  jury  of  Taylor  county. 
The  indictment  contains  two  counts  founded  on  the  pro- 
visions of  section  9  ot  chapter  144  of  the  Code.     The  firet 

charges  that  the  said  "Jedediah  W.  Yates,  on  the day 

of ,  1879,  in  the  said  county,  with  a  certain  gun, 

then  and  there  loaded  with  gunpowder  and  leaden  shot, 
feloniously  and  of  his  malice  aforethought,  did  shoot  one 
Hezekiah  Bailey,  with  intent  him,  the  said  Hezekiah  Bailey, 
then  and  there  to  maim,  disfigure,  disable  and  kill,  against" 
&c.     The  second  count  is,  "that  Jedediah  W.  Yates,  on  the 

day  of ,  1879,  in  the  county  aforesaid,  felom- 

oiisl^^  with  malice  aforethought,  in  and  upon  one  Hezekiah 
Bailey  did  make  an  sissault,  he,  said  Jedediah  W.  Yates, 
being  then  and  there  armed  with  a  dangerous  weapon  called 
a  gun,  which  said  gun  was  then  and  there  loaded  with  gun- 
powder and  leaden  bullets  and  shot,  and  did  then  and  there 
shoot  him,  the  said  Hezekiah  Bailey,  with  intent  him,  the 
said  Hezekiah  Bailey,  with  set  purpose  and  malice  afore- 
thought, to  kill  and  murder,  agaiust  the  peace  and  dignity 
of  the  State.'' 

The  defendant  aj>peared,  moved  to  quash  said  indictment 
and  each  count  thereof  and  pleaded  not  guilty,  which  motion 
the  court  overruled,  stating  that,  "it  api)earing  to  the  court 
that  the  first  count  charges  a  felony,  and  the  second  count 
charges  a  misdemeanor."  During  the  trial  the  defendant 
took  three  several  bills  of  exce[)tions  which  will  be  hereafter 
considered  in  their  order.  The  jury  found  tlieir  verdict  in 
the  words  following:  "We,  the  jury,  find  the  prisoner  not 
guilty  of  the  felony  charged  in  the  within  indictment,  but 
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find  him  guilty  of  an  assault  and  battery,  and  assess  bis  fine 
at  one  hundred  and  twenty-five  dollars."  The  court  after  over- 
ruling the  motion  of  the  defendant  for  a  new  trial,  on  the 
18th  day  of  February,  1880,  gave  judgment  on  said  verdict 
against  the  defendant- 
It  is  claimed  by  the  defendant  in  error  in  this  Court  that 
the  circuit  court  erred  in  not  quashing  the  second  count  of 
the  indictment,  it  being  faulty  as  a  count  for  felony,  and, 
also,  in  refusing  to  quash  the  indictment,  because  according 
to  the  holding  of  said  circuit  court,  it  improperly  joins  a 
count  for  felony  with  a  count  for  misdemeanor. 

Wo  are  of  opinion  that  both  counts  in  said  indictment  are 
good,  and  that  each  sufficiently  charges  a  felony.  There  is, 
therefore,  no  joinder  of  a  count  for  felony  with  a  count  for 
misdemeanor  and  we  need  not  in  this  case  consider  the  effect 
of  such  joinder.  The  fact  that  the  circuit  court  stated  that 
the  second  count  charged  a  misdemeanor,  even  if  the  said 
statement  be  held  to  mean  that  said  count  did  not  charge  a 
felony,  could  not  have  prejudiced  the  defendant,  because 
under  section  18  of  chapter  160  ol  the  Code,  upon*  an  indicts 
ment  for  felony  there  may  be  an  acquittal  of  the  felony  and 
a  conviction  for  a  misdemeanor  if  the  latter  be  substantially 
charged  in  the  indictment.  In  this  case  there  can  be  no 
question  that  an  assault  and  battery  is  sufficiently  charged  in 
both  counts  of  the  indictment. 

It  is  alleged  that  said  second  count  is  fatally  defective,  be- 
cause it  does  not  repeat  the  word  feloimisb/  where  the  shoot- 
ing is  charged.  The  general  rule  is,  that  in  statutory 
crimes,  an  indictment  is  sufficient  which  charges  the  offense 
in  the  language  of  the  statute.  The  word  felony  is  not  used 
in  the  statute  under  which  this  indictment  was  found,  and 
therefore  according  to  this  rule  the  word  feloniofislf/  is  not 
essential.  But  as  the  court  of  appeals  of  Virginia  has  held 
that  this  word  is  necessary,  and  the  practice  in  this  State  has 
uniformly  followed  that  decision  it  would  not  be  judicious 
now  to  question  it.  Wliere  the  word  felordously  is  used  in 
characterizing  the  assault  in  the  first  part  of  the  indictment 
and  is  joined  by  the  copulative,  and  the  words  then  and  there, 
to  the  subsequent  sentence  which  charges  the  shooting  or 
giving  the  wound,  it  is  sufficient  without  adding  the  word 
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felomouiih/  again  to  the  allegation  of  the  shooting;  for  that 
word  runs  through  and  characterizes  the  .suhKe(|uent  allega- 
tion coupled  aa  it  is  hy  the  copulative  awl  and  the  words  Mf// 
and  there.  The  repetition  of  the  \\ ovi\  feloniounh/  in  thesubsic- 
(juent  clause,  so  connected,  would  he  mere  tautology  and 
useless  verbiage — 2  Bish.  C-r.  Pro.  §  547  and  note  4 :  Heii- 
don's  Case,  4  Co.  41  a;  1  Eiwt  \\  (\  346;  2  Hawk.  P.  C. 
314;  Malle's  rW,  9  Leigh  p.  iWA. 

In  the  second  count  of  the  indictment  at  bar  the  wonl 
felonioush/  is  used  in  the  first  part  of  the  count  and  is  coupled 
with  the  allegation  of  the  shooting  in  tlie  subsequent  part  by 
the  word^  ami  and  fh/'n  and  their.  These  words  unite  all  dio 
clauses  together  and  refei'  the  descriptive  word  feloniototh/  to 
all  the  subsequent  verbs.  The  court,  therefore,  did  not  err 
in  refusing  to  (juash  the  indictment,  either  because  the 
secoiul  count  defectively  charges  a  felony,  or  because  there  is 
united  therein  a  count  for  a  felony  and  also  one  for  a  misde- 
meanor- 

Tlie  next  error  complained  of  arises  out  of  the  defendant'^ 
first  bill  (ff  exceijtions,  from  which  it  appeal's,  that  the  "State 
introduced  evidence  to  show  an  assault  or  atta<*k  made  by 
the  defendant,  w^ith  a  gun  [iresented,  on  Hezekiah  Bailey, 
some  two  years  prior  to  the  oftense  <diarged  in  the  indict- 
ment, for  the  purpose  of  showing  malice  on  the  part  of  the 
accused."  This  bill  of  cxcei>tions  contains  no  statement  ot 
the  evidence  which  preceded  or  followed  that  stated  in  this 
bill,  and  without  such  statement  or  the  making  of  said  bill 
a  |>art  of  some  other  exception  taken  in  the  case,  which  ha*« 
not  been  done  here,  this  Court  cannot  advisedly  say,  that  the 
circuit  court  erred  in  admitting  the  evidence  complained  of 
to  go  to  the  jury.  All  intendments  and  inferences  are  in 
favor  of  the  ruling  of  the  court  below,  and  before  this  Court 
can  reverse  for  the  admission  of  evidence  claimed  to  be  im- 
proper the  excei)tor  must  satisfy  the  court  affirmatively  that 
an  error  has  been  committed  to  his  jirejudice.  Such  error 
does  not  satisfactorily  appear  from  this  bill  of  exce[)tioiis. 
However,  if  it  were  otherwise,  we  cannot  say  that  the  eri- 
dence  was  not  proi>er.  Vo\\  although  where  a  i-elevant  iiict 
has  greater  or  less  weight  in  proporticm  to  its  proximity  or 
remoteness  in  point  of  time,  place  and  circumstances,  it  is 
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Bometimes  held  that  the  court  may,  in  its  discretion  fix  the 
limit  heyond  which  it  hccomcs  of  inappreciable  weiglit  and 
reject  it  as  immaterial  thouiJrh  relevant,  it  is  a  practice  liable 
to  abuse,  and  therefore,  unlews  the  court  can  clearly  Hce  that 
it  is  too  remote  to  be  material,  the  safer  and  more  satisfactory 
rule  is  for  tlie  court  to  admit  whatever  is  relevant  and  leave 
the  question  of  its  weight  to  the  Jury — Stei).  Dig.  Ev,  42  note 
(May's  Ed.);  Shry'.'<bun/  v.  Jlai/warff,  1  Houg.  375;  3Gr.  on 
Ev.  §  15. 

The  evidence  here  admitted  was  relevant  to  show  malice 
on  a  previous  occasion  and  as  nothing  appears  to  satisfy  the 
court,  so  far  as  the  excei)tion  discloses,  that  such  malice  did 
not  continue  and  exist  at  the  time  of  the  commission  of  the 
oifense  charged  in  the  indictment,  we  think  the  court  did 
not  err  in  overruling  the  defendant's  objection  to  its  admis- 
sion. 

It  is,  also,  insisted  that  the  circuit  court  erreil  in  refusing 
to  give  to  the  jury  all,  or  any,  of  the  instructions  requested 
by  the  defendant  and  set  forth  in  his  second  bill  of  excep- 
tions.    These  instructions  are  as  follows: 

"Ist.  If  the  jury  believe  from  the  evidence  that  the  wit- 
ness, Bailey,  was  about  to  nuike  a  felonious  assault  on  the 
defendant  with  intent  to  kill  him,  or  to  do  him  grievous  bodily 
harm,  and  thereupon  the  defendant  shot  said  Bailey  for  the 
purpose  of  preventing  said  assault,  then  the  jury  must  find 
the  defendant  not  guilty. 

"2d.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant had  reasonable  cause  to  believe  that  the  witness,  Bailey, 
was  about  to  make  a  felonious  assault  u[)on  him  with  an  oak 
stave,  with  intent  to  kill  him,  or  do  him  grievous  bodily  hurt, 
at  the  time  he  shot  said  witness,  and  that  said  shooting  was 
done  to  prevent  said  assault,  then  the  jury  must  find  tlie 
defendant  not  guilty. 

"3d.  The  jury  are  not  warranted  in  finding  a  verdict  of 
guilty  of  any  offense  in  this  case  unless  they  are  free  from 
all  reasonable  doubt  iis  to  whether  the  defendant,  being  a 
person  of  ordinary  caution  and  prudence,  had  reason  to  be- 
lieve, and  did  believe,  at  the  time  the  shot  was  fired,  that 
the  witness,  Bailey,  was  about  to  make  a  felonious  assault  on 
him. 
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"4th.  If  the  evidence  and  circumstances  in  this  case  are 
sufficient  to  raise  a  reasonable  doubt  in  the  minds  of  the  jury 
as  to  whether  the  defendant  believed  the  witness,  Bailey,  was 
about  to  make  a  felonious  assault  upon  him  at  the  time  he 
tired  the  shot,  then  they  cannot  find  the  defendant  guilty, 
but  must  acquit  him." 

The  questions  involved  in  these  instructions  liavo  been 
fully  considered  by  this  Court  in  the  cases  of  Tlie  State  v. 
Cain,  20  W.  Va.*  679;  and  The  State  v.  Jones,  Id,  764. 
The  two  first  of  said  instructions  are  not  law  tor  the 
reasons  assigned  in  the  said  case  of  The  State  v.  (Jamy 
and  the  two  last  are  clearly  in  conflict  with  and  con- 
trary to  the  law  of  this  State  as  laid  down  in  said  case  of 
The  State  v.  Jones,  We  do  not  deem  it  necessary  to  repeat 
here  what  was  decided  in  those  cases,  which  decisions  we  are 
entirely  satisfied  with  and  reaffirm.  For  the  reasons  assigned 
in  said  cases  we  do  not  think  the  court  erred  in  rejecting 
each  and  all  of  said  instructions. 

The  defendant's  third  and  last  bill  of  exceptions  containfi 
all  the  'facts  proved  on  the  trial  and  the  overruling  ol  the 
motion  of  defendant  for  a  new  trial  upon  the  ground  that  the 
verdict  of  the  jury  was  contrary  to  the  law  and  the  evidence. 
The  overruling  of  said  motion  to  set  aside  the  verdict  is  here 
assigned  and  insisted  on  as  error. 

Having  considered  all  the  legal  objections  raised  in  the 
case  and  found  no  error  therein,  we  must  now  hold  that  the 
verdict  was  not  contrary  to  the  law.  We  are,  also,  ot  opinion 
that  the  verdict  is  not  contrary  to  the  evidence  or  the  facts 
proved  on  the  trial.  ''Where  a  case  has  been  fairly  sr.l)- 
mitted  to  a  jury,  and  a  verdict  fairly  rendered,  it  ought  ::ot 
to  be  interfered  with  by  the  court,  unless  manifest  wrung 
and  injustice  ha«  been  done,  or  unless  the  verdict  is  plainly 
not  warranted  by  the  evidence  or  tacts  proved.''  Miller  v. 
Insurance  Co.,  12  W.  Va.  116;  Grayson's  Case,6  Gratt.  712; 
Thompson's  Oise,  supra. 

We  have  carefully  examined  the  facts  proved  on  the  trial 
of  this  case  as  certified  in  said  third  bill  ot  exceptions,  and 
from  said  facts  we  are  not  only  of  opinion  that  the  verdict  i? 
not  plainly  against  the  evidence,  but  that  no  injury  or  injustice 
has  been  done  the  defendant  and  that  the  verdict  is  well 
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warranted  by  the  facts  as  certified.  Upon  a  full  considera- 
tion of  the  whole  case  we  are  of  opinion,  that  there  is  no 
error  in  the  judgment  of  the  circuit  court  to  the  prejudice 
of  the  defendant,  and,  c(msequent1y,  said  judgment  is  affirmed 
with  costs  to  the  State,  the  defendant  in  error,  and  thirty 
dollars  damages. 

Judges  Johnson  and  Green  C.'oncurred. 

Judgment  Affirmed. 


WHEELING. 

8tate  of  West  Virginia  v',  Foster. 
Submitted  January  29,  1883— Decide<l  April  14,  1883. 

1.  An  indictment  under  the  neventh  section  of  chapter  149  of  the 

Code  for  *4ewd  and  lascivious  association  and  cohabitation/' 
against  one  of  the  parties  which  only  alleges  that  the  defendant^ 
on  a  certain  day,  and  from  that  day  to  a  certain  other  day,  in 
the  county,  Ac,  did  lewdly  and  lasciviously  associate  and  co- 
habit with  another  person  named  in  said  indictment,  said  de- 
fendant and  such  other  pei-son  not  t>eing  married  to  each  other 
during  all  that  time,  is  fatally  defective,  because  it  fails  to  allege 
that  the  said  parties  ho  associated  and  cohabited  "together,^'  or 
*»wlth  each  other."     (p.  771.) 

2.  Before  a  party  CAn  be  convicted  of  "lewd  and  lascivious  cohabita- 

tion," it  must  api>ear  on  the  face  of  the  indictment,  that  both  of 
the  parties  participating  in  the  offense,  lewdly  and  lasciviously 
associated  and  cohabited  ** together"  or  "with  each  other."    (p. 

776.) 

3.  The  parties  who  thus  lewdly  and  lasciviously  associate  and  cohabit 

together,  may  be  indicted  Jotn^/y  or  separately,    (p.  775.) 

4.  Where  the  court   which  tried  the  cause,    certified  all  the  facts 

proved,  on  the  trial,  and  from  the  facts  so  certified,  it  clearly  ap- 
pears that  they  were  wliolly  insufficient  to  sustain  the  verdict 
of  the  jury,  the  court  *will  not  hesitate  to  set  the  same  aside,  and 
in  a  proper  case,  award  the  defendant  a  new  trial,    (p.  777.) 

5.  A  case  in  which  the  defendant  was  found  guilty  of  "lewd  and  las- 

civious association  and  cohabitation,"  in  which  the  evidence 
was  held  to  be  wholly  insufficient  to  sustain  the  verdict  of  the 
jury.    (p.  777.) 
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6.  The  form  of  indictment  given  for  *Mewd  and  lasoiviou-s  cohabita- 
tion," in  Mayors  Guide,  held  t-o  be  insufficient,  and  diaa])- 
proved. 

Writ  of  error  to  a  judgment  of  the  (nreuit  court  of  tlie 
county  of  Boone  on  an  indietinent  for  lewd  and  lascivious 
cohabitation,  rendered  on  the  20th  day  of  September,  1879, 
against  Jaiuen  Fof^ter,  allowed  u])on  the  petition  of  said  Fos- 
ter. 

Hon.  David  E.  Johnston,  judge  of  the  ninth  judicial  cir- 
cuit, rendered  the  judgment  complained  of. 

Woods,  Judge,  furnishes  the  following  statement  of  the 
case : 

The  plaintiff  in  error  was  indicted  in  the  circuit  court  ot 
Boone  county,  at  tlie  s[>ring  term  thereof  1877,  for  lewd  and 
la.'^civious  cohabitation  with  one  Sarali  Foster. 

The  indictment,  which  is  an  exact  coi>y  of  the  form  in 
Mayo'R  Guide — pp.  409,  410,  alleges  '•  that  James  Foster  on 
the  1st  day  of  October,  1876,  in  the  county  of  Boone,  ami 
from  that  day  until  the  14th  day  of  Ajiril,  1877,  in  said 
county,  did  lewdly  and  lasciviously  associate  and  cohabit 
with  one  Sarah  Foster;  the  said  James  Foster  and  Sarah 
Foster  not  being  married  to  each  other  during  all  the  time 
aforesaid,  against,"  kc. 

To  this  indictment  the  defendamt  demurred,  and  the  court 
overruled  his  demurrer.  The  case  was  afterwards  tried  upon 
an  issue  on  the  plea  of  not  (fffHf//,  and  tbe  jury  returned  a 
verdict  in  these  words,  '-AVe  the  jury  find  the  defend. i:it 
guilty,  and  asscvss  his  fine  at  fifly  dollars." 

The  said  defendant  then  moved  the  court  to  set  aside  the 
said  verdict  and  award  him  a  new  trial,  on  the  grounds  that 
said  verdict  was  contrary  to  the  evidence ;  tliat  he  was  taken 
by  surprise  by  said  trial  and  verdict  and  on  the  grounds  that 
he  had  since  the  trial  discovered  new  and  material  evidence. 
In  support  of  his  said  motion  the  said  defendant  filed  two 
affidavits,  of  liimself,  and  another  of  the  sheriff  of  said  countv 
which  on  their  face  show,  that  the  newh-  discovered  evidence, 
was  in  fact  wliollv  immaterial.     The  defendant  intrcHbiced /'» 
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evidence,  and  the  case  wafl  heard  upon  evidence  of  the  wit- 
ness offered  by  the  State. 

The  court  overruled  the  defendant's  motion  for  a  new 
trial,  and  rendered  judgment  on  the  verdict  of  the  jury  for 
fifty  dollars  fine  and  the  costs.  The  defendant  excepted  to 
the  opinion  and  judgment  of  the  court  in  overruling  his  mo- 
tion for  a  new  trial,  and  the  court  certified  the  facts  proved, 
which  are  as  follows  : 

"That  James  Foster,  the  defendant,  lived  in  Boone  county 
within  twelve  months  prior  to  the  finding  of  this  indict- 
ment, on  White  Oak  branch  of  Big  Coal  river ;  that  Sarah 
Foster  lived  in  a  house,  used  as  a  kitchen,  near  the  residence 
of  said  James  Foster ;  that  she  did  the  cooking  and  superin- 
tended aftairs  about  the  house ;  all  ate  at  the  same  table ; 
that  said  Sarah  Foster  had  been  employed  as  a  cook  by 
James  Foster  in  Kanawha  county,  and  they  lived  in  Ka- 
nawha, before  she  came  to  Boone,  in  the  same  way  as  to 
rooms  or  houses,  and  in  other  respects,  as  they  lived  in  the 
county  of  Boone;  that  James  Foster  moved  to  Boone  county 
from  Kanawha  several  years  ago ;  that  Sarah  Foster's  hus- 
band died  about  the  close  of  the  war;  that  James  Foster  had 
lost  his  wife  about  the  same  time,  and  had  children  living 
with  her ;  the  youngest  one  was  one  year  old ;  the  oldest 
fourteen  years  old ;  they  did  call  James  Foster  "dada"  some- 
times. The  witness  for  the  State,  Steve  Asberry,  who  was 
the  only  one  introduced,  went  to  James  Foster's  early  one 
morning,  and  saw  James  Foster  in  his  own  bed  in  his  house, 
and  Sarah  Foster  was  in  bed  in  the  kitchen ;  he  never  saw 
any  indecent  or  lascivious  familiarity  between  them.  And 
the  State  rested  her  Ciise,  and  the  defendant  introduced  no 
evidence.  And  these  were  all  the  material  facts  proved  at 
the  trial." 

To  this  judgment  the  defendant  obtained  a  writ  of  error 
to  this  Court,  alleging  in  his  petition  therefor,  that  the  said 
circuit  court  erred  in  overruling  his  said  demurrer,  and  his 
said  motion  for  a  new  trial. 

Laidley  ^  Laidley  for  plaintiflf  in  error. 
Attorney' General  Watts  for  the  State. 
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Woods,  Judge,  announced  the  opinion  of  the  Court : 

The  oftense  intended  to  be  alleged  against  the  defendant 
is  described  in  section  7  of  chapter  149  of  the  Code  in  these 
words,  "It  any  persons  not  married  to  each  other,  lewdly  and 
lasciviously  associate  and  cohabit  together  ***** 
they  shall  be  fined  not  less  than  fifty  dollars,  and  may,  at  the 
discretion  of  the  jury,  be  imprisoned  not  exceeding  six 
months."  The  associating  and  cohabiting  "together"  as 
used  in  this  section  necessarily  import  sexual  commerce 
between  such  persons,  as  if  they  sustained  towards  each  other, 
the  relation  of  husband  and  wife.  It  is  not  intended  to 
describe  or  punish,  secret  or  single  acts  of  incontinency 
betvveen  such  persons,  though  they  may  occur  more  than 
once;  such  acts,  if  the  persons,  both,  or  one  of  them  be 
unmarried,  are  acts  of  fornication  in  such  persons,  and  if  one 
or  both  of  them  be  married  to  a  third  party,  are  acts  of 
adultery  in  such  married  person,  and  are  punishable  under 
the  sixth  section  of  said  chapter  of  the  Code,  and  they  are 
not  otherwise  indictable,  unless  accompanied  with  such  pub- 
licity, as  of  itself  makes  them  indictable  at  common  law. 
Anderson  v.  Commonwealth^  5  Rand. ;  Commonwealth  v.  Isaacs 
and  West,  5  H'dud.  634;  Bish.  Cr.  Law  sec.  379;  Common- 
wealth  V.  Catlln,  1  Mass.  8. 

To  constitute  the  offense,  with  which  the  defendant  is 
sought  to  be  charged  in  said  indictment,  it  is  not  suflicient, 
that  he  and  said  Sarah  Foster,  not  being  married  to  each 
other,  during  such  association  and  cohabitation,  should  so 
associate  and  cohabit  "together,"  but  it  is  essential,  that  both 
he  and  said  Sarah  Foster  should  -'lewdlj/and  lasciviously  cohabit 
together ^^^  and  that  they  should  both  have  the  same  common 
purpose  and  intent ;  for  if  this  purpose  and  intent  were  pres- 
ent in  the  mind  of  one,  and  were  wholly  absent  from  the 
mind  of  the  other,  then  it  cannot  be  said  they  both^  "lewdly 
asociated  and  cohabited  together,"  and  therefore  they  cannot 
be  guilty  of  the  offense  of  "lewdly  associating  and  cohabiting 
together"  described  in  said  clause  of  said  section  7  of  chapter 
149.  In  that  case  however,  one,  of  said  persons  might  be 
guilty  of  adultery  or  fornication.  If  the  oftense  consisted 
simply  in  cohabiting  with  each  other,  not  being  married  to 
each  other,  one  might  be  guilty  and  the  other  innocent;  one 


Digiti 


zed  by  Google 


April,  1883.]  State  r,  Foster.  771 

might  be  insane,  or  the  form  of  a  marriage  ceremony  might 
have  been  adopted,  which  one  of  the  parties  might  believe 
valid  and  binding,  while  the  other  having  a  husband  or  wife 
living,  might  know  it  to  be  void.  Here  one  might  be  acting 
in  perfectly  good  faith,  and  without  guilty  knowledge  and 
therefore,  without  lewdness  or  lasciviousness,  and  the  cohabi- 
tation not  being  lewd  and  lascivious  as  to  fto//*,  neither  is  guilty 
of  this  particular  offense.     Delany  v.  The  People,  10  Mich. 

The  offense  intended  to  be  charged  against  the  defendant 
being  the  creature  of  the  statute,  deriving  all  of  its  peculiar- 
ities from  the  phraseology  of  the  statute,  would  have  been 
best  described  in  the  words  thereof,  and  while  it  is  not  essen- 
tial to  use  the  very  words  of  the  statute  to  describe  the  statu- 
tory offense,  yet  it  is  esvsential  that  every  fact  and  intent  en- 
tering into,  and  constituting  the  offense,  must  be  substantially 
set  torth  in  the  indictment.  This,  being  one  of  that  class  ot 
offenses  which  cannot  be  committed  by  one  person  alone, 
without  the  concurrent  act  of  another,  it  follows  that  the  in- 
dictment must  distinctly  allege  such  concurrent  act  on  the 
part  of  such  other  person.  State  v.  Helm,  6  Mo.  263 ;  State 
V.  Byron,  20  Mo.  210.  The  demurrer  in  the  case  at  bar, 
raises  two  interesting  questions,  which  ought  to  be  deter- 
mined. First,  can  an  indictment  be  sustained  against  one 
of  the  guilty  parties  without  joining  the  other,  in  other  words 
can  the  parties  charged  with  such  an  offense,  be  indicted 
separately,  or  must  they  be  indicted  jointly?  and  secondly, 
are  the  allegations  in  the  indictment  in  this  case,  sufficient 
to  charge  the  defendant  James  Foster  with  the  offense  of 
lewd  and  lascivious  cohabitation  with  said  Sarah  Foster? 

When  two  or  more  persons  join  in  the  commission  of  a 
crime,  all  the  parties  participating  therein  are  guilty,  and  so 
is  each  of  them,  whether  the  crime  is  such  that  it  may  be 
committed  by  one  person,  or  where  it  is  of  that  class  which 
requires  the  concurrent  acts  of  others,  as  in  cases  ot  fornica- 
tion, adultery,  conspiracy,  riot,  lewd  and  lascivious  cohabita- 
tion and  many  others.  Crimes  are  joint  and  several,  and  all 
participants  therein,  are  severally  liable  to  the  full  punish- 
ment prescribed  for  the  offense.  1  Bish.  Cr.  L.  §§  629,  630, 
631.  Reg.  v.  King,  1  Salkeld.  Hence  it  follows,  that  where 
parties  are  indicted  and  convicted,  either  jointly,  when  all 
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are  tried  together,  or  when  indicted  jointly  and  tried  at  dif- 
ferent times,  or  indicted  and  tried  separately,  each  one  in- 
curs the  full  penalty ;  and  the  fact  that  one  of  them  has  suf- 
fered that  penalty,  does  not  in  any  manner  operate  as  a  satis- 
faction of  the  guilt  of  another.  One  is  not  less  guilty,  be- 
cause another  is  equally  guilty ;  each  receives  the  same  pun- 
ishment as  if  he  alone  had  committed  the  offense.  1  Bish. 
Cr.  L.  §§  954,  955. 

That  joint  offenders  may  be  jointly  indicted,  and  tried,  or 
tried  separately,  and  convicted,  is  well  settled.  That  it  has 
been  the  settled  practice  to  sustain  separate  indictments 
against  parties  charged  with  fornication  and  adultery,  is 
equally  well  established;  but  this  rule  has  sometimes  been 
called  in  question,  when  it  has  been  applied  to  other 
offenses,  in  the  commission  of  which  the  concurrent  acts 
ot  a  specified  number  of  persons,  are  required  to  consti- 
tute the  oflense,  as  in  cases  of  conspiracy,  where  at  least  two, 
and  in  riots,  where  at  least  three  are  required  to  commit 
those  offenses.  It  is  insisted  that  the  case  at  bar  presents 
another  illustration  of  this  objection,  as  the  offense  in  this 
indictment  cannot  be  committed  without  the  concurrent  act 
of  another,  accompanied  with  all  the  other  circumstances^ and 
conditions  prescribed  by  the  statute  creating  the  offense. 

In  prosecutions  for  adultery,  the  weight  of  authority  is, 
that  the  two  participants  may  be  joined  in  the  same  indict- 
ment, or  they  may  be  indicted  and  tried  separately,  and  the 
same  rule  is  applied  to  prosecutions  for  fornication.  TVTiar. 
Cr.  L.  §§  1730,  1721.  Bishop  in  Statutory  Crimes  sections 
670,  671,  672,  lays  down  the  same  doctrine,  "Parties  in  a  ease 
of  adultery,  may  be  indicted  separately,  or  together  (jointly) 
at  the  election  of  the  power  that  prosecutes;"  and  also  in 
cases  of  fornication,  "it  is  a  general  rule  that  the  parties  to 
this  offense,  as  in  adultery,  may  be  indicted  separately,  at  the 
election  of  the  pleader,"  but  whether  the  indictment  be  joint 
or  several,  it  must  be  distinctly  alleged  therein,  that  the  act 
charged,  was  the  joint,  concurrent  act  of  both  under  the  con- 
ditions necessary  to  constitute  the  offense.  It  has  been  main- 
tained in  the  case  at  bar,  that  as  the  offense  of  lewd  and  las- 
civious cohabitation,  cannot  be  committed  by  one  alone,  but 
requires  the  concurrent  act  of  two,  with  the  lewd  and  laschd- 
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OU8  intent  of  both,  that  it  cannot  come  within  the  rule  just 
laid  down  in  cases  of  adultery,  &c.,  and  that  therefore  the 
parties  to  such  offense  caunot  be  indicted  separately  and  must 
be  indicted  jointly,  and  that  for  this  cause  the  said  indictment 
against  James  Foster  alone,  for  lewd  and  lascivious  cohabita- 
tion with  Sarah  Foster,  cannot  be  sustained.  This  question 
has  never  been  passed  upon  in  this  State,  or  in  any  of  the 
reported  cases  in  Virginia.  We  therefore  deemed  it  proper 
to  carefully  examine  the  reported  cases  in  many  of  the  States, 
and  the  result  of  this  examination  and  of  the  examination  of 
reliable  text  writers  is,  that  it  is  more  proper  to  indict  the 
offenders  jointly ;  yet  as  in  adultery  and  fornication,  they 
may  be  separately  indicted.  So,  the  same  rule  prevails  in 
this,  as  in  those  cases.  Whar.  Or.  L,  §  1748;  Bish.  St. 
Crimes  §  708;  State  v.  Tom,,  2  Ired.  580. 

But  it  is  to  be  always  borne  in  mind,  that  where  one  is 
separately  charged,  it  must  be  averred,  that  another  con- 
curred with  him  in  the  commission  of  the  offense  ;  as  Bush. 
Cr.  Pro.  §  225,  Bish.  Stat.  Cr.  §  170— that  not  being  "mar- 
ried to  each  other,''  they  both,  lewdly  and  lasciviously  co- 
habited "together,"  or  with  "each  other,"  for  unless  these 
elements  exist  in  both,  and  concur  in  the  commission  of  the 
unlawful  sexual  commerce,  neither  of  them  can  be  guilty  of 
the  ^Hewd  and  lascivioiis  cohahitation"  required  by  the  statute 
to  constitute  this  offense.  State  v.  Toniy  2  Ired.  569.  This 
question  has  frequently  arisen  in  prosecutions  for  riot,  and 
conspiracy,  where  the  crimes  have  been  committed  by  the 
accused,  and  the  requisite  number  of  other  parties,  who 
were  either  unknown  or  could  not  be  apprehended,  but  in 
every  such  case,  it  has  been  held  essential,  that  the  indictment 
should  allege  that  the  defendant,  together  with  the  requisite 
number  of  other  persons,  whether  named  or  unknown,  did 
every  act,  with  every  intent  and  purpose,  and  under  every 
condition,  necessary  to  show  that  such  absent  parties,  as  well 
as  the  party  indicted  committed  the  act  charged  in  the  in- 
dictment, and  all  these  facts  must  be  proved  on  the  trial,  and 
a  general  verdict  of  guilty  against  the  party  thus  separately 
indicted,  necessarily  finds  that  such  absent  parties  or  at 
least  a  number  of  them  sufHcient  to  comment  the  offense, 
were  also  guilty,  for  if  they  did  not  so  find  they  would  have 
found  the  defendant  not  guilty. 
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The  only  case  reported  in  Virginia  for  lewd  and  lascivi- 
ous cohabitation,  is  that  of  the  Commonwealth  v.  Isaacs  and 
West.  In  this  case  the  grand  jury  found  a  presentnunitsLgBinst 
David  Isaacs  and  Nancy  West  "for  outraging  the  decency  of 
society  and  violating  the  laws  of  the  land  by  cohabiting  to- 
gether in  a  state  of  illicit  commerce  as  man  and  wife,  without 
being  lawfully  married,"  &c.  The  defendants  w-ere  sum- 
moned to  show  cause  why  an  information  should  not  be 
filed  against  them  and  the  court  adjourned  to  the  general 
court  the  following  question,  "whether  admitting  the  facts  pre- 
sented by  the  grand  jury  to  be  true,  an  information  will  lie  for 
the  said  offense?"  The  general  court  decided  that  the  infor- 
mation would  lie  against  the  defendants,  for  lewd  and  las- 
civious cohabitation,  but  as  they  were  jointly  presented,  the 
question  of  a  separate  information  was  not  considered. 

In  the  case  of  Hutchins  v.  Commonwealth^  2  Ya.  Cas.  331, 
Wm.  Fankerly  and  Nancy  Hutchins  were  jointly  indicted, 
charging  that  said  "William  unlawfully,  willingly  anil  inces- 
tuously  did  intermarry  with,  and  take  to  wife  a  certain  Xancy 
Hutchins  the  niece  of  said  William  and  that  the  said  William 
and  Nancy  then  and  there  from,  &c.,  to  &c.,  did  willingly, 
unlawfully  and  incestuously  continue  to  cohabit  and  live 
together  as  man  and  wife,  against,"  &c.  Both  were  convicted, 
and  upon  a  writ  of  error,  it  was  objected  that  the  indictment 
was  bad,  because  it  did  not  in  terms  allege  that  she  had  in- 
termarried with  said  William ;  the  court  held  the  indictment 
good,  "because  it  was  impossible  for  him  to  intermarry  with 
her  unless  she  also  intermarried  with  him,  and  that  as  the 
said  indictment  was  in  the  very  words  of  the  statute,  it  was 
therefore  sufficiently  certain,"  and  affirmed  the  judgment. 
The  only  remaining  case  from  Virginia  is  the  Nicholas  and 
Janes' s  Case  reported  in  7  Gratt.  589 — but  as  the  parties  were 
jointly  indicted,  and  the  indictment  charged  that  from,  &c.  to 
&c.,  they  did,  without  being  married  to  each  other,  lewdly 
and  lasciviously  associate  and  cohabit  together^  being  the  verj' 
words  used  in  the  statute,  the  indictment  was  held  good. 

In  the  case  of  Delany  v.  People^  reported  in  10  Mich.  241, 
the  question  raised  by  the  demurrer,  in  the  case  at  bar,  ai'ose 
there  and  was  fully  considered  by  the  supreme  court  of  Mich- 
igan, and  in  an  able  and  exliaustive  opinion,  by  Christiancy, 
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justice,  they  reached  a  conclusion,  that  is  conclusive  upon 
the  question  raised  by  the  demurrer  in  this  case  although  we 
are  unable  to  adopt  all  the  conclusions  of  the  court  in  that 
case,  as  we  are  of  opinion  for  the  reasons  hereinbefore  stated, 
that  in  a  prosecution  for  lewd  and  lascivious  cohabitation,  the 
parties  may  be  indicted  jointhj  or  severally,  whereas  the  con- 
clusion of  the  court  in  that  was  case  that  they  ^^must  be  indicted 
jointly,  and  that  they  cannot  be  indicted  separately,  unless 
one  of  the  parties  be  unknown  or  since  dead."  We  fully 
concur  in  the  conclusion  of  the  learned  judge  that  the  crime 
does  not  consist  merely  in  associating  and  cohabiting ,  nor  that 
they  so  associated  and  cohabited  ''together"  or  with  "each 
other,"  but  both  of  them  must  leicdly  and  lasciviously  associate 
and  cohabit  "together,"  or  with  "each  other."  In  the  case 
of  Delany  v.  People,  an  information  was  filed  against  Delany 
charging,  that  "he  on  &c.  from  &c.  to  &c.  in  the  city  of  De- 
troit did  lewdly  and  lasciviously  associate  and  cohabit  with 
one  May  S.,  he  and  the  said  May  S.  not  being  then  and  there 
married  to  each  other,  contrary,  &c."  This  charge  was  held 
to  be -insufficient  for  two  reasons,  first  because  it  failed  to 
charge  they  so  associated  and  cohabited  "together,"  and  be- 
because  the  information  ought  to  have  been  against 
them  jointly  and  not  separately  against  Delany.  The 
statute  of  Michigan  under  which  this  charge  was  made, 
is  almost  identical  with  the  seventh  section  of  chapter  149  of 
our  Code  the  words  being,  "If  any  man  and  woman  not  be- 
ing married,  Ac,  shall  lewdly  and  lasciviously  associate  and 
cohabit  together,  &c." 

The  doctrine  that  the  indictment  must  allege  that  the  par- 
ties associated  and  cohabited  together,  is  laid  down,  and 
ably  supported  by  Mr.  Bishop  in  Stat.  Crimes,  sections  702 
and  721.  Similar  statutes  exist  in  nearly  all  of  the  States, 
and  so  far  as  we  have  been  able  to  discover,  the  same  rule  of 
construction  exists,  but  we  have  not  been  able  to  find  any 
case  in  which  the  court  has  gone  so  far,  as  in  Delany  v.  The 
People. 

Applying  the  principles  here  established  to  the  case  at  bar 
we  are  of  opinion  that  the  allegation  of  the  indictment  that 
the  said  "James  Foster,  on  &o.,  in  the  said  county  from  that 
day  to  &c.  did  lewdly  and  lasciviously  associate  and  cohabit 
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with  one  Sarah  Foster,  the  said  James  Foster  and  Sarah 
Foster  not  being  married  to  each  other  during  all  the  time 
aforesaid"  is  not  equivalent  to  saying  that  they  during  that 
time  lewdly  and  lasciviously  associated  and  cohabited 
^^togethei''^  as  the  statute  has  it,  or  with  "each  other,"  which 
would  be  equivalent  words,  because  in  the  absence  of  such 
words,  for  aught  that  appears  in  the  indictment  she  may  be 
entirelv  innocent  of  the  *'lewd  and  lascivious"  commerce, 
which  is  the  distinctive  feature  of  the  statutory  oftense;  ae 
has  been  suggested,  she  might  be  insane,  or  she  might  in  good 
faith  believe  she  was  only  discharging  towards  the  man  she 
believed  to  be  her  husband,  the  duties  of  a  wife.  Because 
therefore,  said  indictment  fails  to  allege  that  the  said  James 
Foster  and  Sarah  Foster  lewdly  and  lasciviously  associated 
and  cohabited  "together"  or  "with  each  other,"  we  are  of 
opinion  that  the  circuit  court  erred  in  overruling  the  defend- 
ant's demurrer  to  said  indictment. 

•The  only  remaining  question  presented  by  this  record  is 
whether  the  facts  certified  to  have  been  proved  upon  the  trial 
are  sufficient  to  warrant  the  verdict  of  the  jury.  While 
under  ordinary  circumstances  the  Court  is  slow  to  interfere 
with  the  verdict  of  a  jury,  where  there  is  any  conflict  in  the 
facts  certified,  or  any  testimony  from  which  the  jury  might 
properly  have  deduced  the  defendant's  guilt,  yet  in  a  case 
where  there  is  a  total  absence  of  any  sufficient  evidence  to 
support  the  verdict  the  Court  will  not  hesitate  to  set  it  aside, 
as  wholly  unwarranted. 

The  State  upon  the  trial  of  this  indictment  offered  only 
the  testimony  of  a  single  witness,  whose  whole  statement  is 
certified  as  all  the  facts  proved, — and  the  defendant  offered 
no  evidence  on  his  part,  very  properly  concluding  that  as  the 
State  had  failed  to  make  any  case  against  him,  it  was  unnec- 
essary to  oflfer  any  evidence  in  his  defense.  If  Sarah  Foster 
and  James  Foster  had,  during  all  the  period  mentioned  in 
said  indictment  resided  under  the  same  roof,  eaten  at  the 
same  table ;  and  if  she  had  nursed  and  cared  for  his  children, 
who  some  time  called  him  "dada," — all  this  may  have  been 
done,  without  any  criminality  between  the  parties,  and  with- 
out giving  just  cause  of  suspicion  to  the  most  fastidious.  In 
this  case,  Sarah  Foster  was  hired  to  do  his  housework;  she 
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had  a  separate  house  where  she  slept;  she  was  never,  so  far 
as  this  testimony  shows,  seen  or  known  to  he  in  his  bedroom 
at  night,  nor  he  in  hers,  at  improper  hours,  or  under  sus- 
picious  circumstances.  The  only  witness  examined,  proves 
that  they  had  so  lived  for  several  years ;  that  he  was  at  James 
Foster's  house,  early  one  morning,  and  he  found  him  in  his 
own  bed,  in  his  house,  and  her,  in  her  own  bed,  in  her 
house,  and  that  he  never  saw  any  indecent  or  lascivious 
familiarity  between  them. 

There  is  therefore  in  the  facts  proved  and  certified  to  us, 
no  sufficient  evidence  to  support  the  said  verdict,  or  even  to 
show  any  impropriety  or  indelicacy  of  conduct  between  the 
defendant  and  the  said  Sarah  Foster.  On  the  contrary  every 
fact  proved  is  perfectly  consistent  with  the  innocence  of  the 
defendant.  It  therefore  seems  to  the  Court  here,  that  the 
court  erred  in  refusing  to  set  aside  said  verdict,  and  award 
the  defendant  a  new  trial;  for  which  additional  reason,  the 
judgment  aforesaid,  should  be  reversed. 

It  is  therefore  considered  by  this  Court,  that  the  said  judg- 
ment of  the  circuit  court,  be,  and  the  same  is  wholly  reversed 
and  annulled ;  and  this  Court,  now  proceeding  to  render 
such  judgment  as  the  said  circuit  court  ought  to  have  ren- 
dered, doth  further  consider,  that  the  defendant's  said  de- 
murrer be,  and  the  same  is  sustained,  and  that  the  said  de- 
fendant from  the  said  indictment  be  discharged  and  go 
thereof  without  day. 

The  Other  Judges  Concurred. 

Judgment  Reversed. 


WHEELING. 

State  of  West  Virginia  v.  Beasley. 

Submitted  February  3,  1883— Decided  April  28,  1883. 

A  verdict  of  guilty,  found  upon  an  indictment,  under  section  1  of 
chapter  107,  Acts  1877,  which  charges  a  sale  of  ''spirituous 
liquors,  wine,  beer,"  &c.,  in  which  the  proof  was  that  tlie  defend- 
ant sold  "a  glass  of  liquor"  for  "ten  cents,"  will  not  be  set  aside 


217771 

jojsel 


Digiti 


zed  by  Google 


778  State  i*.  Beaslt.  [Sup.  Ct. 

by  the  Appellate  Court  upon  the  ground  that  the  proof  was  in- 
sufficient to  warrant  such  verdict,    (p.  779.) 

2.  Our  statute— Code,  chap.  13,  ^  12— which  declares  that,  "The  time 

within  which  an  act  is  to  be  done  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last;  or,  if  the  last  be  Sun- 
day, it  shall  also  be  excluded,"  applies  to  the  construction  of 
statutes  in  criminal  as  well  as  civil  cases,    (p.  779.) 

3.  An  indictment  for  a  misdemeanor  is  found  against  B.  on  June  3, 

1879,  and  the  evidence  proves  that  the  offense  charged  was  com- 
mitted on  June  3,  1878,  the  prosecution  is  not  barred  by  the 
statute  of  limitations,    (p.  781.) 

Writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
county  of  Raleigh,  rendered  on  tlie  6th  day  of  November, 
1879,  on  an  indictment  against  Robert  Beasley  for  the  un- 
lawful selling  of  spirituous  liquors,  allowed  upon  tlie  petition 
of  said  Beasley. 

Hon.  Evermont  Ward,  judge  of  the  ninth  judicial  circuit, 
rendered  the  judgment  complained  of. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

No  appearance  for  plaintiff  in  error. 

Attorney-General  Watts  for  the  State. 

Snyder,  Judge,  announced  the  opinicm  of  the  Court: 

At  a  term  of  the  circuit  court  of  Raleigh  county  held  on 
the  3d  day  of  June,  1879,  an  indictment  was  found  against 
Robert  Beasley  for  a  misdemeanor,  which  charges  that  the 
said  "Beasley,  on  the  4th  day  of  June,  1878,  in  the  said 
county,  did  without  a  State  license  therefor,  sell,  offer  and 
expose  for  sale,  spirituous  liquors,  wine,  beer,"  &c. 

On  the  sixth  day  of  November,  1879,  the  defendant 
pleaded  not  guilty,  a  trial  was  had  by  jury  and  a  verdict  of 
guilty  returned  fixing  the  fine  against  the  defendant  at  ten 
dollars  and  fifty  cents,  and  the  court  entered  judgment  for 
said  fine  and  the  costs.  On  the  day  following  the  defendant 
moved  the  court  to  set  aside  said  verdict  and  judgment  upon 
the  ground  that  the  verdict  was  contrary  to  the  law  and  the 
evidence,  which  motion  the  court  overruled  and  the  defend- 
ant excepted  and  tendered  his  bill  of  exceptions  which  \& 
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made  a  part  of  the  record.  The  bill  of  exceptions  shows, 
that  the  State  proved  by  Thomas  Arnold,  the  only  witness  in 
the  case,  *'That  on  the  evening  of  the  third  day  of  June, 
1878,  late  in  the  evening,  at  Raleigh  Court  House,  in  the 
county  of  Raleigh,  he,  in  company  with  others,  were  starting 
home,  and  called  at  the  house  of  the  defendant  to  get  a 
drink  ot  liquor;  that  the  defendant  turnishcd  him  a  glass  of 
liquor,  for  which  he  paid  him  "ten  cents;"  that  witness  was 
before  the  grand  jury  of  said  county  on  the  first  or  second 
day  of  the  June  term,  1879,  of  the  circuit  court  of  Raleigh 
county,  and  testified  to  the  facts  stilted  above."  These  were 
all  the  facts  proved  in  the  case. 

From  the  judgment  aforesaid  the  defendant  obtained  a 
writ  of  error  to  this  Court. 

Two  grounds  are  relied  on  by  the  plaintifl'  in  error  to  re- 
verse the  said  judgment  of  the  circuit  court.  The  first  is, 
that  the  proof  was  insufficient  to  warrant  the  finding  of  the 
jury ;  and  the  second,  that  the  alleged  offense  was  barred  by 
the  statute  of  limitations. 

The  only  criticism  made  upon  the  insufficiency  of  the 
proof,  and  the  only  one  to  which  it  is  at  all  susceptible,  is, 
that,  while  the  indictment  charges  a  sale  of  ^^  spirituous 
liquors,  wine,  beer,"  &c.,  the  proof  is  simply  that  the  defend- 
ant sold  "a  glass  of  liquor."  Taking  the  word  "  liquor"  in 
connection  with  the  attendant  factfl,  that  the  witness  "  called 
at  the  house  of  defendant  to  get  a  drink  of  liquor ;  that  the 
defendant  furnished  him  a  glass  of  liquor  for  which  he  paid 
him  ten  cents,"  it  seems  to  me  that  the  terms  used  are  very 
suggestive  of  something  stronger  than  water;  and  in  my 
opinion  the  proof  was  sufficient  to  warrant  the  jury  in  find- 
ing that  the  defendant  was  guilty  of  selling  intoxicating 
liquor  of  some  kind.  It  would  certainly  be  exceeding  the 
legitimate  power  of  tliis  Court  to  set  aside  the  verdict  of  the 
jury  in  such  a  case  afler  it  had  been  approved  by  the  circuit 
court. 

Was  the  offense  barred  by  the  statute  of  limitations?  Our 
statute  provides,  that  "  a  prosecution  for  a  misdemeanor  shall 
be  commenced  within  one  year  next  aftei^  there  was  cause  there- 
for, &c.     Code,  ch.  152,  sec.  10  p.  700. 

It  is  a  general  rule  that  criminal  statutes  are  to  be  con- 
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fltrued  strictly  as  against  defendants  and  liberally  in  their 
favor;  and  in  cases  not  especially  excepted  therefrom,  the 
statute  of  limitations  comes  within  this  general  rule — ^Bish. 
on  Stat.  Cr.  §  259.  But  the  class  of  misdemeanors  to  which 
the  one  at  bar  belongs  is  specially  excepted  from  this  general 
rule  of  construction.  For  section  44  of  chapter  107  of  the 
Acts  of  1877,  under  which  act  this  indictment  was  found, 
declares  that:  "The  provisions  of  this  chapter  shall  in  all 
cases  be  construed  as  remedial  atid  not  penal" — Acts  1877  ch. 
107  §  44.  This  being  then  a  remedial  statute,  it  must,  under 
the  rule  for  construing  such  statutes,  be  construed  largely 
and  beneficially,  so  as  to  suppress  the  mischief  and  advance 
the  remedy — Sedgw.  on  Constr.  Stat.  309.  In  this  case  the 
clear  purpose  of  the  statute  is  to  suppress  the  illicit  sale  of 
intoxicating  liquors;  such  construction  should,  therefore,  be 
given  to  it  by  the  courts  as  will  advance  that  purpose. 

Where  the  computation  of  time,  as  prescribed  in  statutory 
enactments,  is  to  be  made  from  an  act  done,  much  contro- 
versy has  taken  place  as  to  whether  the  first  day — ^that  on 
which  the  act  is  done — is  to  be  included  in  the  reckoning. 
The  earlier  English  cjises  included  that  day.  But  in  Lester 
v.  Garland,  15  Ves.  248,  the  day  was  excluded,  and  it  was 
intimated  that  no  general  rule  existed.  The  more  recent  de- 
cisions, however,  both  in  England  and  the  United  States, 
seem  to  have  established  the  rule,  where  it  is  not  fixed  by 
statute,  of  excluding  the  day  on  which  the  act  was  done  and 
including  the  last  day  of  the  prescribed  limitation,  except 
where  the  statute  requires  specially  a  given  number  of  entire 
days  to  intervene,  in  which  case  both  are  excluded — 3  Chit 
Pr.  109;  Pitt  v.  Shew,  4  Barn.  &  Aid.  208;  The  People  v.  N. 
Y.  (Mtral  R.  li,  (Jo.  28  Barb.  284;  Com.  v.  Maxicell,  27  Pa. 
St.  444;  Lang  v.  Phillips,  27  Ala.  311;  Owen  v.  Slatter,  26  Id. 
547. 

In  The  State  v.  A.ilnm/,  26  Tex.  82,  it  was  held,  the  day, 
on  which  the  act  was  done,  nmst  be  included  or  excluded 
according  to  the  circumstances  of  the  case,  so  as  to  effect  the 
intention  of  the  parties.  In  that  case,  which  was  similar  to 
the  one  at  bar,  the  day  was  included  and  the  prosecution  de- 
clared barred. 

But  whatever  may  be  the  general  rule  elsewhere,  the  rule 
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in  this  State  is  fixed  by  the  Legislature.  In  our  Code,  under 
the  heading,  "Certain  Rules  for  the  Construction  of  Stat- 
utes," it  is  declared  that:  **Thc  time  within  which  an  act  is 
to  be  done  shall  be  computed  by  excluding  the  first  day  and 
including  the  last;  or,  if  the  last  be  Sunday,  it  shall  also  be 
excluded"— Code,  chap.  13  sec.  12  p.  92. 

It  has  been  suggested  that  this  statute  is  intended  to  apply 
exclusively  to  civil  cases.  But  it  is  not  so  qualified.  It  is 
general  in  its  terms  and  I  can  see  no  good  reason  why  it 
should  not  apply  to  criminal  as  well  as  civil  cases.  The 
mode  of  computing  time  in  any  particular  case,  or  class  of 
eases,  is  much  less  important  than  that  there  should  be  some 
uniform  rule  on  the  subject.  I  think  it  was  the  purpose  of 
the  Legislature  to  have  the  same  rule  of  computation  in  all 
cases,  criminal  as  well  as  civil.  It  is  not  for  the  public  inter- 
est that  there  should  be  two  rules,  or  that  the  rule  should  be 
less  certain  in  criminal  than  it  is  in  civil  cases.  It  is  better 
that  the  practice  of  the  courts  should  be  uniform.  Even  on 
general  principles,  the  statute  in  this  case  being  remedial, 
the  day  on  which  the  offense  was  committed,  Would  have  to 
be  excluded.  But  in  our  opinion  the  rule  fixed  by  the  stat- 
ute should  be  followed  in  the  construction  of  all  statutes, 
except  in  those  specially  excepted. 

The  date  of  the  finding  of  the  indictment  was  the  com- 
mencement of  the  prosecution  and  the  statute  of  limitations 
ceased  to  run  from  that  date.  Christian's  Case,  7  Graft.  631. 
Excluding,  then,  the  3d  day  of  June,  1878,  the  day  on  which 
the  oftense  was  committed,  the  indictment  found  on  the  3d 
day  of  June,  1879,  was  "within  one  year  next  after,"  the  4th 
day  of  June,  1878,  the  day  on  which  the  statute  commenced 
to  run,  and  the  prosecution  was  not  barred. 

The  judgement  of  the  circuit  court  must,  therefore,  be 
affirmed  with  costs  and  thirty  dollars  damages. 

The  Other  Judges  Concurred. 

Judgment  Affirmed. 
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WHEELING. 

State  of  West  Virginia  i\  Lowe. 

Submitted  June  22,  ISaS— Decided  June  30,  1883. 

1.  Tlie  twelfth  section  of  chapter  152  of  tht;  Code  of  West  Virginia  in 

so  far  as  it  authorizes  a  crime  to  be  prosecuted  und  punished  in  a 
county,  in  which  the  offense  was  not  committed,  when  the'crime 
was  committed  within  one  hundred  yards  of  the  boundary-line 
of  the  county,  is  unconstitutional,  null  and  void,  it  being  in 
conflict  with  article  III.  section  14  of  our  Constitution,  (p.  786.) 

2.  A  judgment  will  be  reversed,  where  the  court  below  in  an  instruc- 

tion excepted  to  has  assumed  a  material  fact,  unless  the  record 
shows  affirmatively,  that  the  fact  so  assumed  was  admitted  ex- 
pressly or  tacitly,  or  that  it  was  so  fully  sustained  by  uncon- 
tradicted evidence  as  to  necessitate  the  inference  that  it  was  an 
undisputed  fact.    (p.  794.) 

3.  Where  a  person  other  than  a  regular  judge  has  tried  a  case  below, 

and  no  objection  was  made  on  the  trial  to  his  authority,  and 
the  record  is  silent  as  to  the  mode  of  his  appointment  or  selec- 
tion, no  objection  to  his  authority  can  be  raised  in  the  appellate 
court  for  the  first  time  provided,  that  under  the  Constitution 
and  laws  he  could  have  been  elected  or  appointed  to  sit  as  judge 
in  such  case,  as  the  appellate  court  will  in  such  case  presume, 
that  he  was  legally  elected  or  appointed,    (p.  784.) 

Writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
county  of  Calhoun,  rendered  on  the  26th  day  of  October, 
1881,  upon  an  indictment  against  Ximrod  Lowe  tor  a  viola- 
tion of  the  revenue  laws  by  selling  spirituous  liquors  without 
a  license,  allowed  upon  the  petition  of  the  State. 

Hon.  William  E.  Lively,  special  judge,  rendered  the  judg- 
ment complained  of. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case : 

The  grand  jury  of  Calhoun  county,  on  February  22,  1881, 
on  their  oaths  presented,  that  in  July,  1880,  in  said  county 
Nimrod  Lowe  did  unlawfully  and  without  a  Suite  license 
therefor  sell,  offer  and  expose  for  sale  spiritous  liquors,  wine, 
porter,  ale,  beer,  and  drinks  of  a  like  nature.  The  defend- 
ant pleaded  not  guilty  to  this  presentment,  and  on  October 
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26,  1881,  the  jury  found  the  defendant  not  guilty  as  alleged; 
and  the  court  entered  up  a  judgment  thereon,  that  the  de- 
tendant  from  fiirther  prosecution  on  this  indictment  be  dis- 
charged and  go  thereof  without  day. 

There  is  copied  into  the  record  what  is  called  a  bill  ot  ex- 
ceptions, there  having  been  placed  on  the  record-book  a 
memorandum,  that  "upon  the  trial  ot  this  cause  the  State  of 
West  Virginia,  by  the  prosecuting  attorney  of  this  county, 
tendered  her  bill  ot  exceptions  to  certain  opinions  and  rul- 
ings of  the  court  given  against  her  upon  the  said  trial." 
This  paper  called  a  bill  ot  exceptions  is  in  the  words  and 
figures  following: 

"Be  it  remembered,  that  upon  the  trial  of  this  cause,  and 
atler  the  evidence  and  argument  of  counsel  had  been  fully 
heard,  and  before  the  jury  had  been  instructed  to  retire  to 
consider  of  their  verdict,  the  prosecuting  attorney  having  in- 
troduced evidence  tending  to  show  that  the  defendant  had 
sold  spirituous  liquors,  on  the  8d  day  of  July,  1880,  in  the 
county  of  Roane,  but  within  one  hundred  yards  of  the  boun- 
dary line  between  the  counties  of  Roane  and  Calhoun,  and 
the  defendant  having  offered  no  evidence  of  a  State  license 
to  him  to  sell  spirituous  liquors,  wine  or  alcohol  in  either  of 
the  said  counties,  the  prosecuting  attorney  moved  the  court 
to  instruct  the  jury  as  follows : 

"Plaintiff's  Instruction. 

"If  the  jury  believe  from  the  evidence  that  the  defendant 
sold  spirituous  liquors  without  having  a  State  license  therefor 
within  one  year  next  preceding  the  finding  of  this  indict- 
ment, and  within  one  hundred  yards  of  the  boundary  line  of 
the  county  of  Calhoun,  then  th(e  jury  should  find  the  defend- 
ant guilty,  and  assess  his  fine  at  not  less  than  ten  nor  more 
than  one  hundred  dollars. 

"To  which  instruction  the  defendant,  by  his  attorney,  ob- 
jected, and  the  court  sustained  the  objection  and  refused  to 
give  the  said  instruction  to  the  jury,  and  on  the  motion  of 
the  defendant,  by  his  attorney,  the  court  instructed  the  jury 
as  follows : 

"Defendant's  Instruction. 

"The  court  instructs  the  jury  that  inasmuch  as  the  evi- 


Digiti 


zed  by  Google 


784  State  v.  Lowe.  [Sup.  Ct. 

dence  for  the  State  shows  that  the  offense  was  committed 
within  the  county  of  Roane,  within  one  hundred  j^ards  of  the 
county  line  of  Calhoun  county,  and  the  indictment  failing  to 
show  on  its  face  that  the  offense  was  committed  in  Roane 
county,  within  one  hundred  yards  ot  the  county  line  of  Cal- 
houn county,  they  should  find  the  defendant  not  guilty; 
further,  that  a  conviction  on  the  indictment  in  this  case 
could  not  be  pleaded  in  bar  of  a  prosecution  against  the 
defendant  for  the  same  offense  in  the  county  of  Roane. 

"To  which  instruction  the  prosecuting  attorney  objected, 
but  the  court  overruled  the  objection;  to  which  opinion  and 
rulings  of  the  court  in  refusing  to  give  the  instruction  asked 
on  behalf  of  the  State,  and  in  giving  the  instruction  asked 
on  behalf  of  the  defendant,  the  State,  by  her  prosecuting 
attorney,  excepted  and  tendered  this  her  bill  of  exceptions, 
which  is  signed,  sealed  and  ordered  to  be  made  a  part  of  the 
record. 

"Wm.  E.  Lively  [seal.]" 

The  State  of  West  Virginia  by  Robert  G.  Linn,  prose- 
cuting attorney  ot  Calhoun  county,  presented  a  petition  lor  a 
writ  of  error  to  said  judgment,  which  was  allowed  by  this 
Court  on  December  10,  1881 ;  and  the  case  was  submitted  to 
the  decision  of  this  Court  on  the  argument  of  the  counsel 
for  the  defendant  in  error  only. 

No  appearance  for  the  State. 

Johyi  M,  Hamilton  for  defendant  in  error  relied  upon  §  14, 
Art  in.  of  the  Constitution. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

The  first  question  presented  by  this  record  is,  whether  this 
Court  consider  the  bill  ot  exception  signed  by  Wm.  E. 
Lively  as  a  part  of  the  record.  This  Court  takes  judicial 
notice,  that  Wm.  E.  Lively  is  not  a  circuit  judge  in  this  State. 
The  record  in  this  case  begins  thus :  "  Pleas  before  Honora- 
ble William  E.  Lively,  elected  and  qualified  a  special  judge 
of  the  circuit  court  of  Calhoun  county,  held  at  the  court 
house,  on  Wednesday  the  26th  of  October,  1881."  And  the 
certificate  attached  to  it  is  signed  by  the  clerk  of  the  circuit 
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court  of  Calhoun  county  and  certifies,  "  that  the  foregoing 
18  a  full,  perfect  and  complete  transcript  of  the  records  of 
the  proceedings  had  in  said  court  in  the  case  of  the  State 
of  West  Virginia  against  Xiinrod  Lowe.-' 

So  far  as  the  record  in  this  case  discloses  there  is  nothing 
to  show  how  William  E.  Lively  was  aj^pointed  or  by  what 
authority  he  acted  as  judge;  but  the  proceedings  in  the 
lower  court  are  presumed  to  have  been  regular  in  this  re- 
spect, unless  the  contrary  aflBirmatively  appears  upon  the 
record.  It  is  onh'  therefore  incumbent  on  us  to  enquire, 
whether  or  not  under  any  circumstances  by  the  laws  of  this 
State,  he  could  have  properly  acted  as  judge  in  the  trial  of  this 
case.  'His  election  or  appointment  and  regular  qualification 
will  be  presumed,  the  record  not  showing  anything  to  the 
contrary,  provided  such  election  or  appointment  and  qualifi- 
cation to  try  the  case  were  warranted  by  the  Constitution 
and  laws  of  this  State.  See  Sweeptzer  v.  Gaines  et  at.  19  Ark. 
96;  Vandever  et  al  v.  Vandever  et  aL  3  Met.  (Ky.)  137;  Fens- 
tn^  V.  WoodJUI,  23  Ind.  493.  We  know  that  the  regular 
term  of  the  circuit  court  of  Calhoun  county  in  the  year  1881  be- 
gan on  October  25, 1881,  or  should  regularly  have  been  com- 
menced on  that  day,  and  therefore,  that  the  26th  day  of 
October,  1881,  would  have  been  or  might  have  been  during 
a  regular  term  of  said  circuit  court.  Xow  in  The  State  of 
West  Vivgima  v.  Willknn.s,  14  W.  Va.  851,  syl.  1,  this  Court 
decided,  that  under  the  legislation  of  this  State  a  special 
judge  might  be  elected  by  the  members  of  the  bar  to  hold 
the  gemral  term  of  a  circuit  court,  where  from  any  cause  the 
judge  fails  to  appear  or  if  present  cannot  preside,  and  that 
such  legislation  when  applied  to  a  general  term  of  a  court 
was  constitutional.  As  this  case  was  or  might  have  been 
tried  at  a  regular  term,  we  must  on  the  principles  I  have 
laid  down  presume,  that  Wm.  E.  Lively  was  legally  and  con- 
stitutionally elected  and  qualified  as  a  special  judge,  and  that 
he  was  authorized  to  try  this  case,  nothing  to  the  contrary  ap>- 
pearing  in  the  record,  and  that  therfore  the  bill  of  exceptions 
signed  by  him  constitutes  a  part  of  the  record.  So  regard- 
ing it  what  was  called  the  plaintiff's  instruction  was  properly 
refused,  for  section  14  of  article  III.  of  our  present  Constitu- 
tion, following  in  this  respect  section  8  of  article  11.  of  our 

90 


Digiti 


zed  by  Google 


786  State  r.  Lowe.  [Sup.  Ct. 

first  Constitution,  see  Code  of  W.  Va.  p.  21,  and  Acts  oi 
1883,  p.  145,  provides  that:  "Trials  of  crimes  and  misde- 
meanors, unless  herein  otherwise  provided,  shall  be  by  a  jury 
of  twelve  men,  public,  without  unreasonable  delay,  and  in  the 
eounty  where  the  alleged  offense  was  committed^  unless  upon  peti- 
tion of  the  accused  and  for  good  cause  shown,  it  is  moved  to 
some  other  county."  And  neither  in  our  first  nor  in  our 
present  Constitution,  nor  in  any  amendment  of  it,  is  there 
any  provision  for  the  trial  of  such  a  misdemeanor  as  that,  for 
which  the  defendant  was  prosecuted  in  this  case,  in  any  other 
county  than  the  one,  in  which  the  alleged  offense  was  com- 
mitted. 

This  provision  of  our  Constitution  confers  on  a  person  ac- 
cused of  crime',  with  reference  to  the  place  where  he  is  to  be 
tried,  the  privileges,  which  the  (*ommon  law  conferred  on 
him,  thus  making  these  common  law  privileges  of  the  ac- 
cused constitutional  rights,  which  the  Legislature  cannot 
take  from  him  without  his  consent.  There  never  has  been 
a  question  as  to  the  fact,  that  all  the  privileges  conferred 
on  the  accused  by  these  constitutional  provisions  were  also 
conferred  on  him  by  the  common  law.  For  by  the  common 
law  crimes  of  every  description  could  only  be  prosecuted  in 
the  county  wherein  they  were  committed;  but  if  an  impartial 
trial  could  not  be  had  in  that  county,  the  case  might  certainly 
be  I'emoved  at  the  instance  of  the  accused,  and  it  might  be 
perhaps  at  the  instance  of  the  State.  But  under  the  consti- 
tutional provision  which  we  have  cited  it  is  obvious,  that  the 
venue  can  never  be  changed  at  the  instance  of  the  State  with- 
out the  consent  of  the  accused;  but  as  these  constitutional 
privileges  were  conferred  for  the  benefit  of  the  accused  they 
can  be  waived,  and  the  venue  can  be  changed  on  his  motion 
or  by  his  consent.  See  Commonwealth  v.  Parker^  2  Pick.  550; 
State  V.  Potter,  16  Kans.  80;  Dula  v.  The  State,  8  Yerg.  511; 
Perteet  v.  The  People,  70  111.  171;  State  v.  Denton,  6  Cold. 
539;  Wheeler  v.  The  State,  24  Wis.  52.  The  provision  of  our 
Constitution  above  (quoted  would  seem  clearly  to  confer  on 
the  accused  the  right  in  all  cases  to  be  tried  in  the  county 
wherein  it  is  alleged,  that  the  crime  was  committed,  and  it 
would  therefore  seem  to  follow  necessarily,  that  any  act  of  the 
Legislature,  w-hich  permitted  the  State  without  the  consent 
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of  the  accused  to  prosecute  him  in  any  other  county  than  the 
one,  in  which  the  crime  was  alleged  to  have  heen  committed 
would  be  unconstitutional,  null  and  void. 

The  object  of  the  constitutional  provision  is  to  protect  the 
accused  against  a  spirit  of  oppression  and  tyranny  on  the 
part  of  the  government,  and  against  a  spirit  of  violence  and 
vindictiveness  on  the  part  of  the  people ;  and  also  to  secure 
the  accused  from  being  dragged  to  a  trial  at  a  distant  part  of 
the  State,  away  from  his  friends,  witnesses  and  neighbor- 
hood, and  thus  be  subjected  to  the  verdict  of  mere  strangers, 
who  may  feel  no  sympathy,  or  who  may  cherish  against  him 
animosity  or  prejudice,  and  also  to  protect  the  accused  from 
injustice  arising  from  his  inability  to  procure  proper  wit- 
nesses, and  to  save  him  from  great  expense.  See  State  of 
Minnesota  v.  Robinson^  14  Minn.  454,  and  2  Story  on  Con. 
sections  1780-81. 

The  Legislatures  of  different  States  have  not  regarded 
statute-laws,  which  permit  offenses  within  short  specified 
distances  of  county  lines  to  be  presented  in  either  county  as 
violating  the  real  spirit  of  the  common  law,  or  of  constitu- 
tional provisions,  more  or  less,  like  the  provision  of  our  Con- 
stitution, which  we  have  quoted.  The  evil  intended  to  be 
corrected  by  such  statutes  was,  that  where  crimes  were  com- 
mitted on  or  near  a  county  line,  it  might  turn  out  in  the 
proof,  after  a  fair  and  expensive  trial  had  fully  established 
the  guilt  of  the  accused,  that  the  indictment  was  in  the 
wrong  county,  and  the  prosecution  would  be  defeated  on 
that  ground  alone ;  and  thus  a  few  yards  might  save  great 
offenders  from  punishment.  See  Wm,  Armstrong  et  aL  v.  The 
State,  1  Coldwell's  R.  341.  Therefore  there  has  very  prop- 
erly been  shown  a  disposition  by  the  courts  to  sustain  such 
statutes,  and  it  has  been  done  whenever  there  was  in  the 
Constitution  any  provision,  which  could  be  construed  as  con- 
ferring any  discretion  on  the  Legislature  as  to  the  venues 
for  the  trials  of  crimes.  But  on  the  other  hand  courts  have 
been  compelled  in  some  of  the  States  to  hold  such  statutes  as 
null  and  void,  because  they  were  in  direct  conflict  with  the 
Constitution.  See  State  of  Minnesota  v.  Robinson,  14  Minn. 
447 ;  Armstrong  v.  The  State,  1  Cold.  R.  338 ;  Dougan  v.  State, 
30  Ark.  41. 
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Section  eight  of  the  Bill  of  Rights  of  Virginia  of  1776  pro- 
vided; "That  in  all  capital  or  criminal  prosecutions  a  man 
hath  a  right  to  demand  the  cause  and  nature  of  his  accusation ; 
to  be  confronted  with  the  accusers  and  witnesses ;  to  call  for 
evidence  in  his  favor ;  and  to  a  speedy  trial  by  an  impartial 
Jury  of  his  vicinage,  without  whose  unanimous  consent  he 
cannot  be  found  guilty ;  nor  can  he  be  compelled  to  give 
evidence  against  himself;  that  no  man  be  deprived  of  his 
liberty  except  by  the  law  of  the  land  or  the  judgment  of  his 
peers."  This  Bill  of  Rights  was  again  prefixed  to  the  Vir- 
ginia Constitution  of  1830  without  a  change,  and  was  made 
a  part  of  the  Constitution  of  1850  with  scarcely  any  change 
and  with  no  change  in  this  eighth  section.  And  as  amended 
in  1850  it  was  incorporated  into  the  Constitution  of  Virginia 
of  1864,  and  with  slight  additions  again  incorporated  into 
the  Constitution  of  Virginia  of  1870 ;  this  eighth  section 
never  having  been  changed  in  Virginia.  On  March  14,1848, 
the  Legislature  of  Virginia  adopted  what  was  called  a  crim- 
inal Code,  and  by  chapter  9  section  7  thereof  it  was  prc>- 
vided,  that  "Any  offense  committed  on  the  boundary  of  two 
counties  or  within  one  hundred  yards  of  the  dividing  line 
between  them,  may  be  alleged  in  the  indictment  to  have  been 
committed  and  may  be  prosecuted  and  punished  in  either 
county."  See  Acts  of  1847-48  p.  122.  This  has  been  con- 
tinued as  the  law,  slightly  changed  in  its  wording,  ever  since 
both  in  Virginia  and  West  Virginia.  See  Code  of  Virginia 
of  1860,  ch.  199  §  13  p.  813;  Code  of  West  Virginia,  ch.  152 
§  12  p.  700.  There  have  been  no  decisions  in  either  State  as 
to  the  constitutionality  of  this  law.  I  presume  it  will  be  held 
constitutional  in  Virginia,  as  the  words  of  the  Bill  of  Rights 
and  of  the  Constitution  of  Virginia  only  required,  that  crimes 
shall  be  tried  in  the  vicinage  of  the  place  where  committed, 
and  not  in  the  county  where  committed ;  and  in  Massachu- 
setts, where  the  Constitution  speaks  of  the  vimnity  of  where 
the  oftense  is  committed  as  the  venue  of  the  trial ;  and  it  was 
decided  in  the  Commonwealth  v.  Parker^  2  Pick.  550,  that  the 
word  vicinity,  as  here  used,  was  not  the  equivalent  ot  coiuity. 
And  I  presume  it  would  be  held  in  Virginia,  that  the  word 
ncma^fc  in  their  Constitution  was  not  equivalent  to  county ; 
and  if  the  crime  was  committed  within  one  hundred  vards  of 
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a  county  line,  under  the  above  statute  it  could  constitution- 
ally be  tried  in  either  county. 

In  fixing  the  venue  for  the  trial  of  crimes  the  provisions 
of  our  Constitution  were  similar  to  those  of  Virginia,  but  in 
the  Constitution  of  Virginia,  of  1875  the  word  county  is  sub- 
stituted for  the  vague  word  "vicinage."  In  article  6  of  the 
amendments  of  the  Constitution  of  the  United  States  sub- 
stantially the  same  provisions  were  inserted  as  are  found  in 
section  9  in  this  Virginia  Bill  of  Rights,  except  that  the 
venue  instead  of  being  the  vicinage^  as  in  the  Virginia  Bill  of 
Right,  is  "the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law." 

In  the  Constitutions  of  a  number  of  States  their  Bill  of 
Rights,  adopts  the  language  of  this  amendment  to  the  Con- 
stitution of  the  United  States  except,  that  the  venue  is 
fixed  in  the  county  or  district  where  the  crime  was  commit- 
ted, instead  of  the  "State  or  district,"  and  some  of  them  omit 
the  words  "the  district  shall  have  been  previously  ascertained 
by  law."  As  instances  of  this  we  may  refer  to  the  Constitu- 
tions of  Kansas,  Illinois,  Tennessee,  Wisconsin,  Ohio  and 
Minnesota.  It  this  last  State  this  constitutional  provision 
has  been  interpreted.  Section  6  of  article  I.  of  their  Consti- 
tution provided:  That  "in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by 
an  impartial  jury  of  the  county  or  district  wherein  the  crime 
shall  have  been  committed,  which  county  or  district  shall 
have  previously  been  ascertained  by  law."  And  section  20 
of  chapter  108  of  their  General  Statutes  provides:  That 
"offenses  committed  on  the  boundary-lines  of  two  counties 
on  within  one  hundred  rods  of  the  dividing  line  between 
them,  may  be  alleged  in  the  indictment  to  have  been  com- 
mitted in  either  of  them,  and  may  be  prosecuted  or  punished 
in  either  county."  This  is  subsbmtially  the  same  as  our  statute 
law,  except  we  have  substituted  one  hundred  "yards"  for  one 
hundred  "rods."  In  The  Stale  of  Minnesota  v.  Robinson^  14 
Minn.  R.  p.  447,  the  court  decided,  that  this  statute  was  not 
in  conflict  with  their  Constitution.  This  conclusion  was 
however  rather  hesitatingly  reached.  No  authorities  were 
referred  to  really  sustaining  it;  the  authorities  referred  to 
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being  English,  New  York  and  MassachusettB  laws.  Of  course 
the  English  authorities  are  entitled  to  no  consideration  on 
this  question,  as  Parliament  has  a  right  of  course  to  pass 
such  a  statute,  there  being  no  Constitution  to  restrain  it  in 
this  matter.  The  New  York  cases  are  also  entitled  to  no 
consideration,  as  the  Constitution  has  in  it  no  clause  fixing 
the  venue  in  criminal  cases.  The  Massachusetts  cases  are 
also  entitled  to  scarcely  any  weight  on  this  question,  as  their 
Constitution  if  it  can  be  considered  as  in  any  way  fixing  the 
venue  in  criminal  cases,  can  only  be  regarded  as  requiring  it 
to  be  in  the  "vicinity"  of  the  place,  where  the  offense  was 
committed.  See  Commonwealth  v.  Parker,  2  Pick.  549.  But 
whatever  weight  this  Minnesota  decision  may  be  entitled  to 
in  States  whose  Constitutions  are  similar  to  this,  it  is  entitled 
to  very  little  if  any  weight  in  this  State,  whose  Constitution 
in  this  respect,  differs  largely  from  theirs. 

By  the  terms  of  our  Constitution  article  3  §  14  p.  7  of  Acts 
1872-3  the  venue  in  all  criminal  cases  is,  the  "county" 
where  the  alleged  offense  was  committed.  While  by  the 
Minnesota  Constitution  this  venue  was  not  confined  to  the 
county  where  the  crime  was  committed,  but  might  be  ex- 
tended to  the  district,  which  might  include  many  counties. 
The  Constitution  of  Minnesota  provided  for  dividing  the  State 
into  six  districts,  and  for  establishing  in  each  district  a  court 
presided  over  by  the  same  judge,  who  should  have  original 
criminal  jurisdiction ;  and  thus  a  crime  could  be  punished  by 
a  trial  in  a  county,  which  might  be  at  a  considerable  distance 
from  the  county,  in  which  the  crime  was  committed,  and  by 
a  jury  none  of  whom  might  be  from  such  county.  The  court, 
in  State  of  Mwnesota  v.  Robwsoii,  14  Minn.  452,  refer  to  this 
and  base  their  decision  in  part  on  this  peculiarity  of  the 
Minnesota  Constitution,  which  is  not  to  be  found  in  ours,  in 
which  the  boundaries  of  a  county  are  necessarily  the  boundary 
of  the  jurisdiction  of  all  courts  having  original  jurisdiction  in 
criminal  cases.  We  conclude,  therefore,  that  this  Minnesota 
decision  is  entitled  to  but  little  weight  with  us  in  reaching 
a  conclusion  in  the  case  before  us. 

The  language  of  the  Tennessee  Constitution  of  1884,  Art. 
L,  §  9,  is:  "In  all  criminal  prosecutions  tlie  accused  shall 
have  u  right  to  a  speedy  public  trial  by  an  impartial  jury  of 
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the  county  or  district,  in  which  the  crime  shall  have  been  com- 
mitted." See  Pooris  Charters  and  Constitutions,  Part  2,  p. 
1678.  In  this  Constitution  there  is  no  provision  for  district 
courts  having  original  criminal  jurisdiction,  but  like  our 
Constitution  all  courts  having  original  jurisdiction  in  crimi- 
nal cases  were  in  their  jurisdiction  limited  to  the  boundaries 
of  their  respective  counties,  including  the  circuit  courts. 
This  is  referred  to  in  Armstromf  et  at.  v.  The  State.,  1  (^oldwell 
342,  where  the  court  say,  that  this  word  "district"  in  this 
provision  of  their  Constitution  fixing  the  venue  in  criminal 
cases  was  unmeaning,  it  having  been  carelessly  copied  from 
their  previous  Constitution;  and  if  the  word  district  is  thus 
disregarded  as  unmeaning,  this  Tennessee  Constitution  in  so 
tar  as  it  fixes  the  venue  in  criminal  cases  is  the  same  as  ours ; 
and  in  this  case  of  Armstronfi  v.  The  State,  1  Coldwell's  E.  338, 
the  court  decided,  that  a  provision  in  their  Code,  §  4976, 
which  provided,  that  "when  an  offense  is  committed  in  the 
boundary  of  two  or  more  counties  or  within  a  quarter  of  a  mile 
thereof,  the  jurisdiction  is  in  either  county"  was  unconstitu- 
tional, null  and  void,  it  being  in  conflict  w-ith  their  Constitu- 
tion, which  they  interpreted  to  be  in  this  respect  the  same  as 
ours.  This  case  is  directly  in  point,  and  is  entitled  to  great 
consideration  by  us,  especially  as  the  court  reached  this  con- 
clusion reluctantly,  and  only  because  they  regarded  the  law 
as  being  in  direct  conflict  with  their  Constitution.  (See 
page  342.) 

The  Constitution  of  Arkansas  provided  that:  "In  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  u 
speedy  and  public  trial  by  an  impartial  jury  of  the  county, 
in  which  the  crime  has  been  committed,  &c."  This  is  sub- 
stantially the  provision  in  our  Constitution.  The  revised 
statutes  of  Arkansas,  see  Gantt's  Digest,  section  1648  provi- 
ded :  "When  the  oftense  is  committed  on  the  boundary  of 
the  counties,  or  rmthin  a  half  a  mile  of  s^Kch  boimdary,  or  if  it  is 
uncertain  where  the  boundary  is,  the  indictment  may  be 
found  and  a  trial  had  in  either  county."  In  Dougan  v.  State, 
30  Arkansas,  R.  41  the  court  decided,  that  so  far  as  the  act 
invested  the  court  with  jurisdiction  of  crimes  committed  be- 
yond the  limits  of  the  county  it  was  unconstitutional,  null 
and  void.     This  decision  is  directly  in  point,  in  the  case  be- 
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fore  us.  In  the  case  of  The  State  v.  Rhoduy  23  Ark.  158,  the 
court  said  :  "Cases  may  occur,  in  which  the  crime  may  be 
committed  on  the  boundary  between  two  counties,  Ac.  In 
such  cases  it  would  certainly  be  a  narrow  construction  of  the 
provision  of  the  Bill  of  Rights  in  relation  to  venues  to  hold, 
that  the  offender  would  not  be  subjected  to  indictment  at 
all." 

The  first  Constitution  of  West  Virginia  departing  from 
the  Bill  of  Rights,  which  had  always  constituted  a  portion 
of  all  the  different  constitutions  of  Virginia  instead  of  pro- 
viding, that  the  venue  in  all  criminal  cases  should  be  in  the 
vicinage  of  the  place,  where  the  crime  was  alleged  to  have 
been  committed  provided,  that  "the  trial  of  crimes  and  mis- 
demeanors, unless  herein  otherwise  provided,  shall  be  by  jury, 
and  shall  be  held  publicly  and  without  unreasonable  delay,  in 
the  county  where  the  alleged  offense  was  committed,  unless 
upon  petition  of  the  accused  for  good  cause  shown,  or  in  con- 
sequence of  the  existence  of  the  war  in  such  county,  it  is  re- 
moved to  or  instituted  in  some  other  county."  See  Code  of 
West  Virginia,  p.  21;  Art.  TI.,  §  8  of  Constitution.  This 
provision  slightly  modified  was  continued  in  our  present 
Constitution  of  1872.  See  Art.  III.,  §  14,  page  7.  It  is 
now  worded  thus:  "Trials  of  crimes  and  misdemeanors, 
unless  herein  otherwise  provided,  shall  be  by  a  jury  of  twelve 
men,  public,  without  unreasonable  delay,  and  in  the  county 
where  the  alleged  offense  was  committed,  unless  upon  peti- 
tion of  the  accused,  and  for  good  cause  shown,  it  is  removed 
to  some  other  county."  But  despite  this  constitutional 
privilege,  the  statute-law  of  Virginia  with  reference  to  the 
venue  in  the  prosecution  of  crimes  committed  within  one 
hundred  yards  of  a  county  lino  was  continued  on  ourstatute- 
books.  It  is  thus  worded  in  the  Code  of  West  Virginia: 
"An  offense  committed  on  the  boundary  of  two  counties, 
or  within  one  hundred  yards  thereof,  may  be  alleged  to  have 
been  committed,  and  may  be  prosecuted  and  punished  in 
either  county.  Code  of  W.  Va.  ch.  152,  §  12,  p.  700;  Code 
of  Va.  of  1860  p.  813.  This  law  so  far  as  it  authorizes  the 
prosecution  of  a  crime  in  a  county,  in  which  it  was  not  com- 
mitted, provided  the  crime  is  committed  within  one  hundred 
yards  of  the  county  Uue  is  iii  direct  conflict  with  the  express 
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provisions  of  our  Constitution  above  quoted,  and  is  therefore 
unconstitutional,  null  and  void.  And  however  convenient 
this  statute  may  be,  and  however  essential  it  may  be,  that 
such  provisions  should  be  made  so  as  to  insure  in  certain 
cases  the  convenient  and  certain  punishment  of  offenders  in 
certain  cases,  it  can  not  stand  if  in  direct  conflict  as  it  is  with 
our  Constitution.  In  the  language  of  the  court  in  Arm- 
strong  v.  The  State, 1  Coldwell  342,  slightly  modified,  "Crimi- 
nals have  their  rights.  Some  of  them  are  enumerated  in 
this  section  of  our  Constitution.  They  must  be  secured  as 
effectually  as  other  constitutional  rights ;  one  of  these  rights 
is  to  be  tried  by  an  impartial  jury  'of  the  county,'  in  which 
the  ofiense  is  alleged  to  have  been  committed.  This  legisla- 
tive provision  is,  that  he  shall  not  in  all  cases  have  that  right, 
but  that  he  may  be  presented  by  a  grand  jury  and  tried  by  a 
jury  of  a  different  county  in  the  given  case.  If  it  be  no  in- 
fraction of  this  right,  when  the  place  of  the  crime  is  within 
one  hundred  yards  of  the  county  line,  it  would  not  be  if  it 
were  ten  miles  distant.  The  words  'unless  herein  otherwise 
provided'  cannot  vary  the  case.  It  was  carried  into  our 
present  Constitution  by  copying  from  the  old,  and  is  unnec- 
essary, as  in  no  case  is  'it  other^'ise  provided'  in  our  present 
Constitution ;  nor  was  it  otherwise  provided  in  our  old  Con- 
stitution in  the  cases  coming  within  this  statute." 

The  conclusion  which  we  have  reached  is  fully  sustained 
by  Armstrong  v.  The  State,  1  Cpldw.  338,  and  Dougan  v.  Tlie 
State,  30  Ark.  41,  and  is  not  in  conflict  with  any  case  T  have 
seen,  and  especially  not  with  the  State  of  Mhmesota  v.  Eohiv- 
son,  14  Minn.  447.  For  that  case  while  it  held  such  a  statute 
was  not  in  conflict  with  their  Cohstitution,  yet  it  was  so  held 
because  of  provisions  in  their  Constitution,  which  are  not  to 
be  found  in  ours.  The  court  below  did  not  therefore,  in 
the  case  before  us,  err  in  refusing  to  give  the  plaintiff's  instruc- 
tion. Such  instruction  was  not  law,  unless  this  statute-law 
was  constitutional  and  operative,  whiifh  it  is  not.  But  the 
court  did  .err  in  granting  the  defendant's  instruction  in 
the  form,  in  which  it  wtus  worded.  I  do  not  mean  to  say, 
that  the  law  is  not  set  forth  correctly  in  this  instruction  asked 
by  the  defendant,  but  that  it  is  so  worded  as  to  make  the 

court  say  to  the  jury,  "that  the  evidence  of  the  State  shows, 
xoo 
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that  the  offense  was  <;ommitted  within  the  county  of  Roane 
within  one  hundred  yards  of  the  line  of  the  county  of  Cal- 
houn." This  may  he  so  and  it  is  not  improbable  that  it  was, 
though  of  this  we  know  nothing,  as  the  evidence  has  not 
been  certified  by  the  court  below.  But  it  was  obviously  the 
duty  of  the  jury,  and  not  of  the  court  to  determine, 
whether  on  the  evidence  the  offense  was  committed,  and  if 
so,  whether  it  was  committed  in  Calhoun  county  or  in  Roane 
county.  And  it  wa«  a  palpable  invasion  of  the  province  of 
the  jury  for  the  court  thus  to  tell  them  what  was  i)roven  by  the 
evidence,  and  that  on  the  facts  thus  assumed  by  the  court  to 
have  been  proven,  they  must  find  tlie  defendant  not  guilty. 
The  court  ought  never  to  intimate  in  any  way,  much  less  to 
say  positively  to  the  jury,  that  the  guilt  or  innocence  of  the 
defendant  has  been  proven.  This  is  a  palpable  error  on  the 
part  of  the  court,  who  in  giving  instructions  should  be  careful 
not  to  assume  any  material  fact  as  proven.  The  court  ought 
not  in  a  charge  or  in  an  instruction  to  assume  material 
things  as  facts,  or  to  [)ut  them  in  an  instruction  in  such  a 
shape  as  to  intimate  to  the  jury  what  the  judge  believes  is 
proven  by  the  evidence ;  and  if  this  be  done  it  is  error,  for 
which  the  judgment  will  be  reversed.  Whitly  v.  State  of 
Geat^ffia,  38  Ga.;  McDoweWs  Ex'r  v.  (Yawford,  11  Gratt.  377; 
State  V.  Robmson,  20  W.  Va. 

It  is  true  that  in  Shejf'  et  ux,  v.  The  Ciij/  of  Huntington,  16 
W.  Va.  p.  307,  syl.  9,  this  Court  decided,  that  "when  there 
is  an  assumption  of  a  fact  in  an  instruction  given  to 
the  jury,  and  the  evidence  which  is  certified  as  to  the 
correctness  of  the  assumption  is  so  fiill  and  uncontra- 
dicted as  to  necessitate  the  inference,  that  it  was  undis- 
puted or  tacitly  admitted,  the  judgment  will  not  be  re- 
versed because  the  fact  was  so  assumed  to  be  true."  But, 
that  the  fact  assumed  in  this  instruction  asked  by  the  defend- 
ant, that  is,  that  the  "offense  in  this  case  was  committed  in 
the  county  of  Roane  and  not  in  Calhonn  county"  cannot  be 
regarded  by  this  Court  as  an  undisi)uted  fact  or  as  one  tacitly 
admitted,  and  as  "fully  sustained  by  the  evidence  as  to  admit 
of  no  question."  On  the  contrary  there  is  nothing  in  the 
record  to  show;  that  this  fact  wjis  proven  by  the  evidence  or 
admitted  by  the  defendant.     Nor  can  we  say,  that  the  juiy 
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was  not  influenced  in  drawing  the  conclusion,  that  this  fact 
was  proven  by  the  unauthorized  expression  of  opinion  by  the 
court,  that  this  fact  was  proven.  The  instruction,  which  the 
court  should  have  given  in  lieu  of  this  instruction  asked  by 
the  defendant  is,  "that  if  from  the  evidence  the  jurj'  believes 
that  the  offense  named  in  the  presentment  was  committed 
not  in  Calhoun  county  but  in  Roane  count}',  the  Jury  must 
find  the  defendant  not  guilty,  even  though  they  believe  the 
evidence  proves,  that  the  offense  was  committed  within  one 
hundred  yards  of  the  county  line  of  Calhoun  county.''  The 
latter  part  of  this  instruction,  *'that  a  conviction  on  the  in- 
dictment in  this  case  could  not  be  pleaded  in  bar  of  a  prose- 
cution against  the  defendant  for  the  same  oflense  in  the 
county  of  Roane,"  ought  not  to  have  been  given.  We  express 
no  opinion  whether  it  lays  down  the  law  correctly  or  not, 
but  it  ought  not  to  have  been  given  because  it  was  a  matter 
with  which  the  jury  had  nothing  to  do.  Their  duty  would 
have  been  precisely  the  same,  whether  the  defendant  could 
or  could  not  have  been  again  prosecuted.  This  portion  of 
this  instruction  was  therefore  about  a  matter  entirely  foreign 
to  his  case,  and  it  ought  not  to  have  been  given. 

The  judgment  of  the  circuit  court,  rendered  on  Wednes- 
day, the  26th  day  of  October,  1881,  must  be  therefore  set 
aside,  reversed  and  annulled,  and  the  plaintiff  in  error  must 
recover  of  the  defendant  in  error  his  costs  in  this  Court  ex- 
pended, and  this  Court  proceeding  to  render  such  judgment 
as  the  court  below  should  have  rendered,  it  is  therefore  con- 
sidered, that  the  verdict  of  the  jury  be  set  aside  because  of 
the  misinstruction  given  them  by  the  court  and  a  new  trial  ia 
awarded,  and  this  case  is  remanded  to  the  circuit  court  of 
Calhoun  county  to  be  there  proceeded  with  according  to  the 
principles  laid  down  in  this  opinion,  and  further  according 
to  law. 

The  Other  Judges  Concurred. 

Judgment  Reversed.     Case  Remanded. 
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WHEELING. 


State  of  West  Virginia  v.  Vest. 
Submitted  June  19,  1883— Decided  June  30,  1883. 

1.  A  record  importe  such  absolute  verity,  that  no  person  against 

whom  it  is  pronounced  will  be  permitted  to  aver  or  prove  any- 
thing against  it.    (p.  800.) 

2.  The  record  to  which  such  absolute  verity  is  imputed  consists  not 

only  of  what  is  written  on  the  record-book  and  authenticated  by 
the  signature  of  the  judge,  but  it  also  consists  of  all  indictments, 
pleadings  and  papers  referred  to  by  the  record-book  and  thereby 
made  a  part  of  the  recx)rd.     (p.  800.) 

8.  But  if  a  record  is  interlined  or  erased  in  a  material  matter  and  it 
is  alleged,  that  this  was  done  after  the  record  was  made,  by 
some  unauthorized  person,  such  alteration  constitutes  no  part 
of  the  record,  and  an  enquiry  may  be  made  into  the  genuine- 
ness of  such  altered  record,  and  it  may  be  proven  by  parol,  that 
such  alteration  was  thus  made  by  one  not  authorized  to  make 
it.  This  is  not  controverting  the  absolute  verity  of  the  record, 
but  simply  enquiring  as  to  what  really  constitutes  the  record. 
If  this  were  not  allowed,  the  absolute  verity  attributed  to  a 
record  could  be  used  to  give  sanction  to  a  forgery  or  to  a  fraudu- 
lent erasure  ot  the  record,    (p.  801.) 

4.  When  a  record  is  thus  to  be  restored  to  its  original  and  true  form, 

the  proper  mode  of  doing  it  is  by  a  motion,  which  can  be  made 
even  after  the  case,  in  which  the  record  is  made,  has  been  re- 
moved to  the  Appellate  Court ;  but  such  motion  can  only  be 
made  in  the  court  below,  in  which  the  record  was  made  up.  (p. 
801.) 

5.  Though  a  record  appears  to  have  been  interlined  or  erased,  its 

verity  can  not  be  assailed  incidentally  or  in  any  other  court, 
but  only  in  tlie  court  where  the  record  is  made,  and  then  only 
when  it  is  directly  called  in  question  by  a  motion  to  correct 

it.     (p.  802.) 

6.  When  a  record  lias  l)ecn  thus  restored  to  its  original  and  true 

form,  the  record  will  in  all  other  proceedings  be  taken  In  its  cor- 
rected and  not  in  its  falsified  form.    (p.  802.) 

7.  If  an  indictment  for  felony  found  by  a  grand  jury  has  omitted  to 

charge,  that  the  criminal  act  done  was  done  feloniously,  and 
after  the  grand  jury  is  discharged  the  word  "feloniously"  is  in- 
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serted  in  the  indictment  bo  as  to  render  it  in  form  a  good  in- 
dictment, when  before  it  was  fatally  defective,  and  the  defend- 
ant pleads  not  guilty^  and  the  jury  find  a  verdict  against  him,  he 
may  then  move  the  court  to  have  the  indictment  restored  to  its 
original  and  true  form,  and  when  so  restored  Judgment  may  be 
arrested  for  the  fatal  defect  in  the  indictment,    [p.  808.) 

8.  If  in  such  an  alleged  case  the  court  below  refuses  to  hear  the  evi- 
dence offered  to  prove  such  unauthorized  interlineation  of  the 
word  *  •feloniously,"  the  Appellate  Court  will  reverse  the  Judg- 
ment entered  upon  such  verdict,  and  will  remand  the  case  with 
instructions  to  the  court  below,  on  such  motion,  to  hear  the 
parol  evidence  and  restore  the  indictment,  if  it  has  been  changed, 
to  its  original  and  true  form,  and  then  to  determine  the  motion 
in  arrest  of  Judgment,  treating,  in  deeding  such  motion,  the 
indictment,  on  which  the  defendant  had  been  tried  as  if  at  the 
trial  it  had  been  in  its  true  and  original  form.    (p.  806.) 

Writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
county  of  Randolph,  rendered  on  the  30th  day  of  September, 
1882,  on  an  action  against  Charles  Vest  for  felony  in  said 
court  then  pending,  allowed  upon  the  petition  of  said  Vest. 

Hon.  R.  F.  Fleming,  judge  of  the  sixth  judicial  circuit, 
rendered  the  judgment  complained  of. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

On  the  16th  day  of  September,  1882,  the  grand  jury  of 
Randolph  county  presented  an  indictment  against  Charles 
Vest,  which  was  endorsed  '*a  true  bill,"  which  endorsement 
was  signed  by  the  foreman  of  the  grand  jury.  The  record 
states,  that  it  was.  an  indictment  against  Charles  Vest  for  a 
felony.  The  indictment  is  now  a[)parently  in  the  following 
words : 
"State  of  West  Virginia,  Randolph  County,  to-wit: 

*'In  the  Circuit  Court  thereof,      | 
"September  Term,  1882.  / 

"The  grand  jurors  of  the  State  of  West  Virginia  in  and  for 
the  body  of  the  county  of  Randolph  and  now  attending  the 
circuit  court  of  said  county,  upon  their  oaths  present  that 
Charles  Vest,  of  said  county,  on  the  —  day  of  July,  1882,  in 
the  county  aforesaid,  one  silver  watch  and  chain  of  the  value  of 
twenty-six  dollars,  of  the  goods  and  chattels  of  one  A.  P.  T. 
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Wilson,  then  and  there  being  found,  feloniously  did  steal, 
tuke  and  carry  away  against  the  peace  and  dignity  of  the 
State  of  West  Virginia. 

"Found  upon  the  evidence  ot  John  Mann,  A.  P.  T.  Wilson, 
Martin  Pfan,  J.  J.  Buckey,  G.  W.  Buckey,  J.  D.  Wilson  and 
A.  W.  Suiter,  witnesses  sworn  in  open  court  and  sent  before 
the  grand  jury  to  testify  at  the  instance  ot  the  prosecuting 
attorney.  "Cyrus  H.  Scott, 

'^ Prosecuting  Attorney.'' 

It  was  after  the  verdict  and  before  the  judgment  claimed 
by  Charles  Vest,  that  the  w^ord  feloniously,  interlined  in  the 
indictment,  was  interlined  after  the  grand  jury  was  dis- 
charged, but  before  the  plea  ot  not  guilty  was  put  in.  The 
defendant  being  unable  to  procure  counsel,  and  desiring  the 
assistance  of  counsel,  the  court,  assigned  him  counsel.  He 
pleaded  not  guilty  on  the  trial,  and  on  September  30,  1882, 
the  jury  found  this  verdict :  "We,  the  jury,  find  tfie  prisoner, 
Charles  Vest,  guilty  of  grand  larceny  in  manner  and  form  as 
charged  in  the  indictment." 

The  defendant  by  his  counsel  moved  the  court  to  arrest 
the  judgment  against  him  upon  this  verdict,  because  the  in- 
dictment and  the  record  thereof  were  not  sufficient.  lie 
alleged,  that  the  indictment  had  been  changed  by  inserting 
the  word  "  feloniously  "  therein  after  the  same  had  been  re- 
turned by  the  grand  jury  and  after  said  grand  jury  had  been 
discharged,  and  before  the  prisoner's  arrangment  on  said  in- 
dictment and  his  plea  of  not  guilty  thereto ;  and  the  prisoner  in 
support  of  his  motion  ofiered  to  introduce  witnesses  to  prove, 
that  the  said  word  "  feloniously  "  had  been  so  interlined  and 
written  into  the  said  indictment,  after  the  finding  thertot 
and  the  discharge  of  the  grand  jury;  that  the  court  upon 
the  inspection  ot  the  record  and  the  said  indictment,  to 
which  the  defendant  had  pleaded  "  not  guilty,''  considered 
the  same  to  be  sufficient  and  refused  to  arrest  the  judgment, 
and  also  refused  to  allow  the  prisoner  to  prove,  that  the  said 
indictment  had  been  so  altered  and  changed  by  interlining 
and  writing  therein  the  word  "  feloniously  "  as  aforesaid. 
To  which  action  of  the  court  the  prisoner  excepted,  and 
his  bill  of  exceptions  setting  forth  the^e  matters  was 
signed,  sealed  and  enrolled  as  a  part  of  the  record. 
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The  court  rendered  a  judgment,  that  said  Charles  Vest  be 
imprisoned  in  the  penitentiary  of  this  State  .for  the  term  of 
three  years,  the  period  lixed  by  the  court.  And  it  was 
ordered,  that  the  sheriff  of  said  county  do  as  soon  as  possible 
after  the  adjournment  of  the  court  remove  and  safely  convey 
said  Charles  Vest  from  the  jail  of  the  county  to  the  said  peni- 
tentiary therein  to  be  left  imprisoned  and  treated  in  the  man- 
ner directed  by  law.  And  thereupon  lie  was  remanded  to 
jail,  and  at  his  instance  the  execution  of  said  judgment  was 
suspended  for  thirty  days  in  order  to  allow  him  to  present  a 
petition  to  this  Court  for  a  writ  of  error  and  supersedeas  to 
said  judgment.  Such  petition  was  presented  and  allowed 
October  21,  1882.  And  it  being  now  represented  to  this 
Court  by  an  americds  run'cc  that  the  defendant  was  without 
counsel  in  this  Court,  he  being  unable  to  employ  counsel,  and 
it  being  asked,  that  his  case  might  be  submitted  to  this 
Court  for  its  decision,  though  no  arguments  had  been  made 
or  submitted  on  the  part  of  the  State  or  by  the  defendant,  as 
is  required  by  the  rules  of  this  Court,  and  it  appearing  to 
this  Court,  that  the  prisoner  is  in  jail  and  unable  to  employ 
counsel,  and  that  he  desired  his  case  to  be  acted  on  now  by 
this  Court,  and  as  it  is  now  ready  for  hearing,  except  that  no 
arguments  of  counsel  have  been  filed  and  docketed  in  this 
Court  for  hearing  since  last  January,  this  Court  assents, 
under  the  circumstances,  to  take  up  and  decide  the  case, 
though  its  rules  have  not  been  complied  with. 

Xo  appearance  of  couukcI  for  either  party. 

Green,  Judge,  announced  the  opinion  of  the  Court: 

There  are  so  far  as  appears  no  errors  in  the  proceedings 
in  this  case  unless,  the  court  below  erred  in  refusing  on  the 
motion  of  the  prisoner  to  allow^  him.  to  offer  evidence  to 
prove,  that  the  word  "feloniously"  had  been  interlined  in 
said  indictment  after  the  same  had  been  returned  by  the  grand 
jury  and  after  the  grand  jury  had  been  discharged,  but  prior 
to  the  prisoner's  pleading  "not  guilty."  The  record  on  its 
face  shows,  that  the  word  "feloniously"  had  been  inserted  by 
interlineation  in  the  indictment ;  but  of  course  it  does  not 
appear,  whether  this  was  done  before  or  after  the  grand  jury 


Digiti 


zed  by  Google 


800  State  i\  Vest.  [Sup.  Ot. 

acted  upon  this  indictment ;  and  the  only  question  really  in 
this  case  is,  whether  the  circuit  court  erred  in  refusing  to 
permit  the  prisoner  to  prove  by  witnesses,  that  this  interline- 
ation was  made  after  the  grand  jury  had  acted  upon  the  in- 
dictment and  had  been  discharged  and  in  refiising  to  arrest 
the  judgment.  It  seems  to  me,  that  it  would  be  a  reproach 
to  our  jurisprudence  if  a  material  allegation  could  be  insert- 
ed in  an  nidictment  after  it  had  been  found  by  a  grand  Jurj- 
to  the  prejudice  of  a  party,  and  that  such  alteration  of  an  in- 
dictment could  because  it  is  a  part  ot  record  in  no  manner  be 
considered,  as  this  would  amount  to  depriving  the  accused  of 
the  protection  jsciven  him  by  the  Constitution,  that  the  in- 
dictment must  be  found  by  a  grand  jury. 

It  is  certainly  a  rule  invariably  recognized  by  the  courts, 
that  a  record  imports  such  absolute  verity,  that  no  person 
against  whom  it  is  pronounced  will  be  permitted  to  aver  or 
prove  anvthing  against  it.  This  rule  is  well  established,  and 
we  now  here  refer  to  but  a  few  of  the  manj-  cases,  in  which 
this  doctrine  has  been  held.  See  Jiex  v.  Carliky  2  Bams. 
Ad.  971;  23  Eng.  Ch.  R.  226:  ReUzenherger  v.  Braden.HW. 
Va.  280;  Onperv,  McDowell  5  Graft.  212,  226;  Harkins  v. 
Forsyth,  11  Leigh  24;  Taliaferro  v.  Ptyor,  12  Gratt.  277; 
Vaughn  et  als,  v.  The  Commonwealth,  17  Gratt.  386;  Qu'mn  et 
als.  V.  Commonwealth,  20  {Jratt.  138.  Whatever  therefore  on 
the  face  of  a  book  of  record  has  been  duly  authenticated  by 
the  signature  of  the  judge,  must  be  held  to  be  an  absolute 
verity,  and  it  cannot  be  contradicted ;  and  so  also  any  paper 
actually  referred  to  on  the  record-book  as  filed  or  as  consti- 
tuting a  part  of  the  record  is  to  be  regarded  as  a  part  of  tb.e 
record,  and  is  as  much  a  verity  as  if  it  had  been  spread  (  ut 
at  length  as  a  part  of  the  record.  But  it  is  only  that  which 
was  actually  on  the  record-book,  when  thus  authenticated  or 
that  is  actually  contained  in  some  paper  so  made  a  part  of 
the  record  by  reference,  that  is  thus  held  to  be  an  absolute 
verity.  And  therefore  if  after  a  record  is  made  up  and  duly 
authenticated  by  the  signature  of  the  judge,  any  addition  is 
made  to  such  record  fraudulently  by  any  interlineation  made 
by  another,  this  false  and  fraudulent  interlineation  constitutes 
in  fact  no  part  of  the  record,  and  evidence  introduced  to 
prove,  that  such  interlineation  was  falsely  and  fraudulently 
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made  by  one  not  authorized  to  make  the  same,  is  really  not 
an  impeachment  of  the  verity  of  the  record,  but  is  simply 
proving,  that  such  fraudulent  interlineation  was  really  never 
a  part  of  the  record.  The  absolute  verity  attributed  to  a 
record  cannot  be  used  to  give  sanction  to  a  forgery  or  to  a 
fraudulent  erasure  of  the  record.  And  accordingly  the 
authorities  show,  that  where  a  record  has  been  falsified  by 
erasure  or  interlineation  it  may  on  motion  be  amended,  or 
more  properly  speaking  it  may  be  restored  to  its  original 
condition.  The  reason  assigned  for  this  in  the  old  books  is, 
"because  the  wickedness  of  any  person  in  completing  the 
records  of  the  courts  ought  not  to  obstruct  its  justice  or 
prejudice  any  of  the  parties." 

The  authorities  sustaining  these  views  are  most  of  them 
very  ancient.  The  first  case  I  find  is,  Whitcmgw.  Abbington^ 
2  Roll.  R.  80-81  decided  about  1620,  in  which  judgment  was 
rendered  against  Abbington  and  Mary,  his  wife,  but  after- 
w^ards  the  word  Mary  was  erased  from  the  records.  Never- 
theless execution  was  issued  on  the  judgment,  as  it  was 
originally,  and  Mary  Abbington  brought  a  writ  of  error  in 
the  exchequer  chamber  alleging,  that  there  was  no  judg- 
ment against  her.  But  when  this  writ  of  error  was  pending 
a  motion  was  made  in  the  court  below  to  amend  the  record, 
or  more  properly  speaking,  to  make  in  the  record-book  an 
entry  stating  what  had  been  erased  from  the  original  record, 
and  that  the  court  had  changed  the  erased  record  by  restor- 
ing the  words  which  had  been  era^sed ;  and  this  was  done 
and  approved  by  the  appellate  court,  and  it  had  corrected 
accordingly  the  transcript  of  the  record,  which  had  been 
sent  and  certified  to  it,  before  it  had  been  corrected  in  the 
court  below  on  motion. 

Judge  Tucker  in  Bias  et  aL  v.  Floyd,  Governor,  647-648, 
reviews  this  case,  and  I  think  correctly  deduces  from  it 
these  principles  :  First,  that  if  a  record  has  been  altered  by 
erasure  or  interlineation  by  some  unauthorized  person,  the 
court  will  upon  motion  restore  it  to  its  original  and  true 
form ;  Second,  tha  t  this  correcting  of  the  record  can  only  be 
made  in  the  cQurt  whose  record  it  is,  and  not  in  the  appel- 
late or  any  other  court ;  Third,  that  when  a  record  has  been 
Qius  interlined  or  erased  its  verity  cannot  be  questioned,  in- 
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cidentally  in  any  other  proceeding,  but  the  verity  of  what 
is  an  apparent  record  can  only  be  brought  in  question 
directly  by  a  motion  to  correct  it,  or  more  properly  to  re- 
store the  record  to  its  original  condition;  and  lastly,  when  it 
has  been  thus  corrected  or  restored  to  its  original  form  in 
any  other  proceeding,  it  will  be  taken  in  its  corrected  or 
original  form  and  not  in  its  falsified  form.  These  principles 
were  recognized  in  our  ancient  books  and  decision  as  cor- 
rect, and  seem  to  have  been  almost  undisputed,  nor  have 
they  been  controverted  so  far  as  I  have  discovered  in  the 
more  modern  decisions. 

The  modern  decisions  firmly  maintain  the  ancient  rule 
laid  down  by  Lord  Coke  in  1  Inst.  260,  ^^ihat  the  rolls  being 
the  records  or  memoriuUs  of  the  judges  of  the  courts  of  record  im- 
port in  them  such  IncontroUable  credit  and  veritie,  as  they  ad?nU  no 
averment,  jylea  or  jyroofc  to  the  confrarie.^^  But  the  record, 
which  is  thus  held  to  be  an  absolute  verity  is  the  record  as  it 
was  originally  authenticated  by  the  signature  of  the  judge. 
And  there  is  nothing  in  the  principles  laid  down  in  Whiteing 
V.  Abbington,  2  Roll.  80,  that  is  in  conflict  with  this  principle 
laid  down  by  Lord  C^oke,  and  universally  followed  in  the 
modern  decisions.  For  the  principles  established  in  the  de- 
cision in  Rolle's  Reports  do  not  permit  the  original  record, 
authenticated  by  the  judge's  signature,  to  be  altered  by  proof 
that  its  statements  are  false,  but  simply  allows  it  to  be  proven, 
that  what  is  this  original  record  ai)parently  authenticated  by 
the  signature  of  the  Judge  was  not  in  point  of  fact  the  record, 
which  had  been  so  authenticated  by  the  judge,  but  that  by 
a  forgery,  an  interlineation  or  erasure  that  is  now  falsely 
made  to  appear  to  be  such  record,  which  never  was  in  fact  a 
record,  and  never  had  been  so  authenticated  by  the  signature 
of  the  judge.  The  principles  laid  down  in  said  case  reported 
in  Rolle's  Report  are  recognized  as  correct.  See  Roll.  Abr. 
title  Am.  §  5,  209,  and  in  Vin.  Abr.,  under  title  Am.  and 
Jeofails;  2  Vin.  Abr.  312;  also  in  Bacon's  Abr.  vol  1  title 
Am.  and  Jeofails  (4)  p.  259. 

In  Foster  and  Taijlofs  Case,  Poph.  R.  196,  it  was  decided 
in  an  action  of  ejectment  the  court  below  amended  a  record 
which  had  been  altered  without  i)roper  authority  though 
when  so  amended  the  case  was  pending   in   an    appellant 
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court  on  writ  of  error  the  character  of  the  alteration  made  in 
this  case  does  not  appear  in  this  report  of  the  case  but  it 
does  appear  in  Bacon -s  Abr.  vol.  1  p.  259,  title  Am.  and  in 
Jeofails  p.  259,  where  it  is  thus  stated:  "In  ejectione  Jirmce 
the  leave  was  made  the  10th  of  May ;  after  verdict  for  the 
plaintiff  it  was  made  the  11th  of  May  by  a  rasure;  and  it 
appearing  to  the  court,  that  the  declaration  was  A-itiated  by 
the  said  rasure  they  amended  it  both  in  C.  B.  and  B.  R." 
I  imderstand  from  this,  that  the  declaration  in  the  suit  was 
after  verdict  changed  by  erasing  May  10  and  substituting 
May  11,  which  resulted  in  vitiating  the  judgment  of  the 
court.     After  a  writ  of  error  had  been  taken  to  this  judg- 
ment, the  record  was  amended  in  the  court  below  by  restor- 
ing the  true  date  of  the  leave  as  it  was  originally  in  the 
declaration,  May  10 ;  and  this  w^as  approved  by  the  appel- 
late court.     This  case  shows,  that  the  rules  we  have  stated  as 
deducible  from  the  case  of  Whiting  v.  Abbington^  2  Roll.  80, 
81,  are  as  applicable  to  a  change  made  fraudulently   in   a 
declaration  or  indictment  as  they  are  to  those  made  on  the 
record-book,  for  such  declaration  or  indictment  is  as  much  a 
part  of  the  record  when  referred  to  in  it,  as  are  the  entries 
on  the  record-book  itself     So  it  is  stated  in  2  Vin.  Abr.  312, 
and  in  Bacon's  Abr.  vol.  1  p.  225,  that  where  it  appeared  in 
a  venire  facias^  that  Chambry  was  erased  and  made  Henily  the 
record  was  amended   and   restored  to  its    original    state. 
Bacon  in  his  Abridgment  vol.  1  p.  259,  thus  states  the  law : 
"If  any  part  ot  the  record  be  vitiated  by  rasure  the  court  will 
restore  it  by  amendment,  because  the  wickedness  of   any 
person  in  corrupting  the  records  of  the  court,  ought  not  to 
obstruct  the  justice  of  the  court  or  prejudice  any  of  the  par- 
ties."    And  he  inclines  to  the  opinion  though  it  is  doubted, 
that  the  person  who  makes  such  fraudulent  erasure  is  guilty 
of  felony,  even   though  it  be  afterwards  corrected  by  the 
court  making  such  amendment  and  the  record  is  then  restored 
to  its  original  state. 

These  views  expressed  by  the  old  law  writers  and  in  the 
reports  were  approved  by  the  court  of  appeals  of  Virginia  in 
Bias  et  al.  v.  Floyd,  Governor,  7  Leigh  640.  In  that  case  the 
State  issued  a  scieri  facias  to  enforce  the  amount  due  on  a 
recognizance  conditioned,  that  one  Ilagar  should  appear  on 
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the  first  day  of  the  next  term  ot  the  superior  court  of  law  of 
Kanawha  county  to  do  and  receive  what  should  be  enjoined 
him  by  said  court  on  a  chxirge  of  hamng  felomonsly  passed  cer- 
tain counterfeit  money  and  for  having  counterfeited  the  same, 
which  recognizance  had  been  broken  and  torfeited.  A  plea 
of  no  such  record  was  filed,  and  the  oyer  was  prayed  of  the 
recognizance  and  the  scierifadas  demurred  to.  And  then  a 
rule  was  awarded  on  certain  aflidavits  to  show  cause  why  the 
recognizance  should  not  be  suppressed  and  held  void,  and 
the  further  prosecution  of  the  scieri  facias  discontinued.  This 
rule  was  discharged,  the  demurrer  overruled  and  judgment 
given  against  the  defendant  on  the  plea  of  no  such  record. 
The  affidavits  showed,  that  the  words  above  italicised  or 
words  equivalent  to  them  had  been  interlined  in  the  recog- 
nizance after  it  had  been  taken  by  the  justice  of  the  peace, 
and  that  atter  such  interlineation  it  had  not  been  acknowl- 
edged or  seen  by  the  defendants,  who  were  not  informed  that 
such  interlineation  was  made.  The  court  of  appeals  re- 
versed the  judgment  discharging  the  rule,  and  the  judgment 
on  the  scieri  facias^  and  remanded  the  cause  to  said  circuit 
court  with  directions  to  amend  the  recognizance  according 
to  the  right  of  the  case,  and  then  to  proceed  to  a  new  trial  of 
the  scieri  fcaias  upon  the  defendant's  plea  of  nul  tiel  record. 
The  court  treated  the  recognizance  as  a  record,  and  held, 
that  on  the  rule  or  on  a  motion  it  could  by  an  order  of  the 
court  be  amended,  or  more  properly  restored  to  its  original 
form  before  its  interlineation,  and  it  it  was  in  fact  interlined 
after  the  recognizance  was  taken  in  the  manner  claimed,  the 
recognizance  should  be  restored  to  its  original  form  and 
when  so  restored,  it  being  materially  difl[erent  from  the  re- 
cognizance described  in  the  scieri  /am.?,  the  judgment  would 
have  to  be  rendered  for  the  defendant  on  the  plea  of  nul  tiel 
record.  The  views  taken  by  the  court  were  those  hereinbe- 
fore expressed,  and  Judge  Tucker,  who  delivered  the  opinion 
of  the  court  referred  to  and  approved  the  old  English  author- 
ities, which  I  have  cited. 

This  case  meets  our  approval,  and  especially  the  four  de- 
ductions drawn  by  Judge  Tucker  from  the  ease  in  2  Roll.  R. 
p.  80,  81,  which  we  have  in  substance  stated.  It  may  be 
said,  that  in  this  case  there  was  no  distinct  motion  made  to 
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correct  the  indictment  or  to  restore  it  to  the  condition  in 
which  it  was  before  the  alleged  interlineation  of  it.  But  the 
record  as  we  have  set  it  out  discloses  substantially,  that  the 
court  below  was  asked  to  hear  the  evidence  to  prove,  that 
this  indictment  was  interlined,  after  it  was  proved  by  the 
grand  jury,  in  a  material  matter  indicated,  and  the  court  re- 
fused to  hear  such  evidence.  And  this  motion  of  the  de- 
fendant was  in  connection  with  a  motion  in  arrest  of  judg- 
ment, which  motion  must  have  been  sustained  provided  the 
court  on  hearing  the  evidence  had  ordered  the  indictment  to 
be  corrected  by  striking  out  tlie  interlined  portion,  as  being 
no  part  of  the  indictment  found  by  the  grand  jury,  it  having 
been  interlined  subsequently. 

We  therefore  consider,  that  there  was  as  shown  by  this 
record  substantially  a  motion  to  strike  out  of  the  indictment 
this  interlined  portion,  as  constituting  no  part  of  the  indict- 
ment or  record;  and  therefore,  that  the  correct  mode  of  pro- 
ceeding has  been  substiuitially  adopted  by  the  defendant  in 
this  case,  and  we  may  remark  here,  that  in  the  case  of  Bias 
et  al.  V.  Floydy  Governoi^  7  Leigh  640,  there  was,  as  in  this 
case,  no  formal  motion  to  strike  out  the  interlineation  as  con- 
stituting no  part  of  the  record  and  restore  the  recognizance 
to  its  original  condition,  yet  the  court  of  appeals  proceeded 
just  as  if  there  had  been  such  formal  motion.  The  irregu- 
larity in  this  respect  is  no  greater  in  the  case  before  us  than 
it  was  in  the  case  in  7  Leigh,  and  we  shall  disregard  it  as  was 
done  by  the  court  of  appeals  of  Virginia  in  that  case.  This 
formal  motion  to  restore  this  indictment  to  its  original  form 
and  to  make  an  entry  of  such  restoration  in  the  record-book 
could  be  even  now  made  in  the  circuit  court  of  Kandolph,  as 
we  have  seen,  and  this  Court  could  not  decide  this  case  till 
an  opportunity  was  afforded  to  make  such  formal  motion. 
But  we  think,  this  motion  has  been  substantially  made 
already,  and  that  the  circuit  court  of  Randolph  has  substan- 
tially refused  to  entertain  such  motion  or  to  hear  kny  evi- 
dence in  support  of  the  same,  and  has  substantially  dismissed 
it ;  and  therefore  we  consider,  that  there  is  no  necessity  for 
postponing  the  decision  of  this  case  in  order  that  such  lormal 
motion  may  be  made. 

It  is  very  obvious  that  the  interlineation  in  this  case,  that 
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is  the  words  "feloniously,"  made  a  most  material  alteration 
in  the  indictment,  if  such  interlineation  was  really  made 
after  the  grand  jury  found  the  indictment  and  had  been  dis- 
charged ;  and  that  unless  these  words  were  in  the  indictment 
as  found  by  the  grand  jury,  the  indictment  is  fatally  defec- 
tive, and  the  judgment  on  the  verdict  of  the  jurj'  must  be 
arrested,  as  on  such  an  indictment  no  judgment  could-  be 
rendered  against  the  defendant.  The  fact,  that  the  record- 
book  says,  that  "the  grand  jury  presented  an  indictment 
against  Charles  Vest  for  a  felony"  would  not  properly  speak- 
ing, be  contradicted  by  proving,  that  that  the  word  "felo- 
niously" was  interlined,  after  the  grand  jury  had  found  this 
indictment,  but  it  would  thus  be  shown,  that  the  indictment 
upon  which  he  was  tried  was  inconsistent  with  the  original 
indictment  as  actually  found  by  the  grand  jury;  and  this 
original  indictment,  as  so  found  and  endorsed  by  the  fore- 
man of  the  grand  jury,  is  as  much  a  part  of  the  record  as  is 
the  entry  on  the  record-book  signed  by  the  judge.  The  call- 
ing of  the  oftense  set  out  in  the  indictment  a  felony  on  the 
record-book  is  stating  a  legal  deduction  not  a  fact ;  and  if 
the  word  "feloniously"  was  not  used  in  the  original  indict- 
ment, even  this  legal  deduction  was  erroneously  drawn  by 
the  court. 

The  judgment  of  the  circuit  court  rendered  on  this  verdict 
must  therefore  be  set  aside,  reversed  and  annulled ;  and  this 
case  must  be  remanded  to  the  circuit  court  of  Randolph 
county  with  instructions  to  hear  any  testimony,  which  may 
be  introduced  to  prove,  that  the  word  "feloniously"  had 
been  interlined  after  the  indictment  had  been  found  by  the 
grand  jury  and  after  they  had  been  discharged,  and  after 
hearing  all  the  evidence  on  each  side  in  reference  to  the 
alleged  alteration  of  the  indictment  after  it  was  found,  tlie 
court  shall  by  an  entry  of  record  correct  the  indictment  so  as 
to  make  it  correspond  with  the  indictment  as  found  by  the 
grand  jury;  or  if  in  its  present  form  the  indictment  is  the 
same  as  that  found  by  the  grand  jury,  and  it  has  not  since 
such  finding  been  so  interlined  or  altered,  tlien  it  shall  make 
an  entry  on  its  record  to  that  effect ;  and  the  court  after  it 
has  thus  restored  the  indictment  to  the  form,  in  which  it  was 
when  found  by  the  jury  or  has  determined,  that  it  is  now  in 


Digiti 


zed  by  Google 


June,  1888.]  State  i\  Vest.  807 

such  form,  it  shall  proceed  to  determine  the  motion  of  the 
defendant  in  arrest  of  judgment  regarding  the  indictment  as 
of  the  form,  which  the  court  upon  this  evidence  shall  deter- 
mine it  to  have  been,  when  the  indictment  was  found  by  the 
grand  jury. 

The  Other  Judges  Concurred. 

Judgment  Reversed.     Cause  Remanded. 
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ABANDONMENT. 

I  A  party,  who  is  in  pouseHsioii  of  lands  under  claim  of  title,  makes 
it  his  as  against  the  world  except  as  to  the  true  owner,  and  it 
remains  his  as  against  all  persons  entering  without  his  consent, 
unless  he  abandons  the  land  ;  and  he  may  recover  the  ix)sse8sion 
of  the  land  by  a  writ  of  unlawful  entry  and  detainer,  even  of 
the  trne  owner,  who  has  entered  upon  the  same  without  the 
occupant's  consent  and  without  his  abandonment  of  such  land. 
Mitchell  et  al.  v.  Carder,  277. 

2.  If  such  person  in  possession  of  such  land  leaves  it  with  the  inten- 

tion of  returning  and  taking  possession  of  it  at  a  future  time,  he 
does  not  abandon  such  land,  even  though  no  one  be  upon  the 
land  for  a  considerable  length  of  time.  An  abandonment  takes 
place,  only  when  one  in  possession  leaves  with  an  intention  of 
not  again  resuming  possession  ;  for  abandonment  is  a  question 
of  intention ;  and  mere  lapse  of  time  does  not  constitute  aban- 
donment, though  it  is  projjer  to  be  considered  in  ascertaining 
the  intention  of  a  party,  who  has  left  land,  which  he  has  been 
occupying.    Id, 

3.  So  too  the  promptness  or  delay  of  a  former  occupant  in  instituting 

suit  or  demanding  possession  of  one,  who  has  entered  on  the 
land,  is  proper  evidence  to  be  considered  in  ascertaining  such 
intention  of  the  first  occupant ;  and  indeed  a  wide  range  should 
be  allowed,  for  it  is  generally  only  from  all  the  surrounding  facts 
and  circumstances,  that  the  intention  of  an  occcupant  of  land 
can  be  ascertained,  when  he  has  left  its  possession.    Id, 

4.  But  if  such  an  occupant  of  land  having  no  valid  title  has  in  point 

of  fact  so  abandoned  the  possession  of  land  with  no  intent  of 
resuming  it,  then  any  one  may  take  possession  and  hold  it 
against  him,  even  though  he  promptly  institute  proceedings  to 
recover  such  possession  ;  but  the  burden  of  proving  clearly  such 
abandoumeut  rests  on  the  one  who  asserts  it.    Id,  278. 
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ABSOLUTE  PAYMENT.    See  Prom.  Xo(€s  and  BiUs  of  Ex.,  1. 
ACKNOWLEDGMENT  OF  DEEDS. 

A  deed  of  trust  is  executed  by  a  man  and  his  wife  to  two  trustees 
to  secure  a  debt,  the  grantors  in  the  deed  acl^nowledge  it  before 
one  of  the  grantees,  a  trustee,  as  a  notary  public,  and  on  this 
acknowledgment  it  is  admitted  to  record.    Held  : 

Such  acknowledgment  and  recordation  are  invalid,  and  the 
deed  is  an  absolute  nullity  as  to  the  married  woman,  and 
is  to  be  regarded  as  an  unrecorded  deed  as  to  the  male 
grantor.     Tavcnner  v.  Barrett,  668. 

See  Bonds,  5  ;  Married  Women,  1-10. 

ADMINISTRATORS.  See  Principal  and  Surety/,  1 ;  Payment,  1 ; 
Insurance,  4,  5,  6  ;  Personal  Representatives,  1 . 

ADVERSARY  POSSESSION.    See  Statute  of  Limitations,  2. 

AFFIDAVITS.    See  Bonds,  1,  3  ;  Attachments,  2,  3. 

AFTER-DISCOVERED  EVIDENCE.  See  New  Trials,  1  ;  Oii/. 
PI.  d-  Pr.,  1. 

AGENT.    See  Principal  and  Agent,  1,  2. 

ANSWER.     See  Chy.  PL  &  Pr.,  5,  6,  7,  8. 

APPEALS. 

An  appeal  is  awarded  to  a  decree  which  does  not  adjudicate  the  prin- 
ciples of  the  cause,  nor  is  it  otherwise  such  a  decree  as  can  be 
appealed  from  to  this  Court,  such  appeal  will  be  dismissed  as 
prematurely  and  improvidently  awarded.  Laidley  v.  Kline, 
21. 

See  Chy,  PL  <fr  J»r.,  4 ;  Appellate  Court,  3,  4,  5. 
APPELLATE  COURT. 

1.  The  court  must  be  aflfirmatively  satisfied  that  there  Is  error  in  the 

Judgment  of  the  court  below  to  the  prejudice  of  the  plaintifi'  in 
error  before  it  can  reverse  such  Judgment.  Miller  et  al.  v.  JRose 
ct  aL,  291. 

2.  In  a  proceeding,  under  section  29  of  chapter  194  of  the  Acts  of 

1872-3,  to  remove  gates  erected  across  a  public  road,  this  Court 
will  not  reverse  an  order  of  the  county  court  directing  the 
removal  of  such  gates  ujwn  the  application  of  a  person  who 
appeared  in  the  county  court  and  objected  to  the  proceeding 
unless  the  record  affirmatively  shows  that  such  person  is  the 
owner  or  tenant  of  the  lands  on  which  said  gates  are  erected,  or 
that  he  is  otherrvise  prejudiced  by  the  removal  of  such  gates.  Id. 

3.  If  an  appeal  or  a  writ  of  error  has  been  twice  dismissed  by  this 

Court  because  of  the  failure  of  the  appellant  or  the  plaintiff  in 
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APPELLATE  COURT  (conUnued.) 

error  to  have  the  record  printed^  or  to  deposit  the  requisite 
money  with  the  clerk  of  this  Court  to  have  the  record  printed 
within  six  months  after  the  ease  has  been  docketed  in  this 
Court,  the  appellant  or  the  plaintiff  in  error  cannot  have  a  third 
appeal  or  writ  of  error  awarded  to  him.     Perry  v.  Horn^  732. 

4.  A  case  is  held  to  be  docketed  in  this  Court  within  the  meaning  of 

the  law  requiring  the  printing  of  the  record,  or  the  deposit  of 
the  money  with  the  clerk  for  that  purpose  within  six  months 
after  the  case  is  docketed  in  this  Court,  from  the  day,  on  which 
the  clerk  of  this  Court  issues  the  summons  in  the  case.    Id, 

5.  A  case,  which  has  been  dismissed  by  this  Court  may  at  a  subse- 

quent term  be  reinstated,  if  the  case  was  dismissed  because  of 
surprise,  accident  or  mistake.  But  such  equitable  considerations 
cannot  be  considered  by  this  Court  in  deciding,  whether  when 
a  case  has  been  previously  dismissed  once  or  oftener,  another 
writ  of  error  or  appeal  can  be  granted.     Id, 

6.  A    bill  of  exceptions  in    a   criminal  case,    upon  the   refusal  of 

the  court  to  grant  a  new  trial  on  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence,  certifies  all  the  evidence  and 
all  the  evidence  for  the  prisoner  is  in  conflict  with  that  of  the 
State  so,  that  it  is  impossible  that  both  can  be  true,  the  appel- 
late court  will  reject  all  the  evidence  of  the  prisoner  and  look 
only  to  that  of  the  State.     State  v.  Thompson^  741. 

7.  In  reviewing  the  judgment  of  the  court  below  in  such  cases,  the 

appellate  court  will  not  reverse  the  judgment  of  the  court  below 
on  the  ground,  that  there  is  a  doubt  of  its  correctness  ;  but  it 
must  be  satisfied  that  the  evidence  is  plainly  insuflflGient  to  war- 
rant the  verdict.    Id, 

8.  Before  this  Court  will  reverse  a  judgment  for  the  admission  of  evi- 

dence claimed  to  be  improper,  on  an  exception  to  such  evidence, 
the  exceptor  must  satisfy  it  affirmatively  that  an  error  to  his 
prejudice  has  been  committed  by  such  admission.  State  v 
Yates,  761. 

9.  A  verdict  of  guilty,  found  upon  an  indictment,  under  section  1  of 

chapter  107,  Acts  1877,  which  charges  a  sale  of  "spirituous  liq" 
uors,  wine,  beer,"  Ac,  in  which  the  proof  was  that  the  defend- 
ant sold  "a  gla,ss  of  liquor"  for  "ten  cents,"  will  not  be  set  aside 
by  the  Appellate  Court  upon  the  ground  that  the  proof  was 
insufficient  to  warrant  such  verdict.    State  v.  Beasley,  777. 

10.  A  judgment  will  be  reversed,  where  the  court  below  in  an  instruc- 

tion excepted  to  has  assumed  a  material  fact,  unless  the  record 
shows  affirmatively,  that  the  fact  so  assumed  was  admitted  ex- 
pressly or  tacitly,  or  that  it  was  so  fully  sustained  by  uncon- 
tradicted evidence  as  to  necessitate  the  inference  that  it  was  an 
undisputed  fact.    State  v.  Lowe,  782, 
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11.  Where  a  person  other  than  a  regular  judge  has  tried  a  eaae  below, 
and  no  objection  was  made  on  the  trial  to  hlB  authority,  and 
the  record  is  silent  as  to  the  mode  of  his  appointment  or  selec- 
tion, no  objection  to  his  authority  can  be  raised  in  the  appellate 
court  for  the  first  time  provided,  that  under  the  Constitution 
and  laws  he  could  have  been  elected  or  appointed  to  sit  as  Judge 
in  such  case,  as  tlie  appellate  court  will  in  such  case  presume, 
that  he  was  legally  elected  or  appointed.    Id. 

See  (7%.  PL  d-  Py\,  8,  9,  10. 
ASSIGNMENT.    See  Partners  and  Partnership,  1,  3. 
ATTACHMENT. 

1.  The  remedy  by  attachment,  being  authorized  alone  by  statute  and 

in  derogation  of  the  common  law,  and,  moreover,  being  sum- 
mary in  its  effects  and  liable  to  be  abused  and  used  oppressively, 
its  application  will  be  carefully  guarde<l  by  the  courts,  and  it 
will  be  confined  strictly  within  the  limits  prescribed  by  the 
statute.     Delapfahi  v.  Arniatrotig,  211. 

2.  The  grounds  for  the  attachment  are  the  conclusions  of  the  law. 

The  "material  facts,"  which  the  statute  re(|uire8  the  affiant  to 
state,  are  the  allegations  from  which  the  court  may  be  properly 
authorized  to  conclude  that  the  grounds  exist.  Conseciuently 
an  affidavit,  which  states  that  the  debtor  did  an  act  or  acts, 
which  of  themselves  are  not  necessarily  fraudulent,  with  an  in- 
tent to  defraud  his  creditors,  without  more  is  not  sufficient.  Id, 

3.  All  affidavit  in  which  the  material  facts,  stated  thei-ein,  were  held 

insufficient  to  sustain  the  grounds  of  the  attachment.    Id. 

ATTORNEY  AND  ClilENT.     Bee  Princijml  and  Agent,  2. 
BANKS  AND  BANK-OFFICERS. 

1.  The  cashier  of  a  bank,  intrusted  with  the  control  and  custody  of 

its  funds,  will  in  a  court  of  equity  be  held  as  a  trustee  for  said 
bank  and  may  be  sued  by  it  in  such  court  and  compelled  to 
account  for  and  i)ay  any  loss  sustained  by  it,  which  was  caused 
by  any  negligence  or  wrongful  conversion  or  by  any  misappU- 
cation  or  use  of  any  of  its  funds  by  such  cashier  in  violation  of 
the  duties  of  his  said  trust.    Bank  v.  Jeffrien,  504. 

2.  Where  a  bill  filed  by  a  bank  against  its  cashier  for  a  settlement  of 

his  accounts  as  such  only  alleges,  that  the  defendant  was  such 
cashier  ;  "that  during  his  term  as  cashier  he  lent  sundry  sums 
of  money  to  sundry  irresijonsible  persons  without  the  consent 
of  the  board  of  directors  of  said  bank,  for  which  he  is  liable  per-r 
sonally  ;  and  that  the  books  aud  papers  and  cash-items  show  a 
large  deficiency  in  the  assets  of  said  bank  during  the  said 
cashier's  term"  of  office  ;  and  said  bill  contains  no  averments, 
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BANKS  AND  BANK-OFFICERS  (continued.) 

that  said  bank  sustained  any  loss  by  such  unauthorized  loans  ; 
or  that  the  moneys  so  lent  have  not  been  repaid  ;  or  that  said 
deficiency  in  its  assets  was  caused  by  any  act  or  negligence  of 
such  cashier,  it  is  vlearly  inmffieient;  and  a  demurrer  thereto 
ought  to  be  sustained,  because  it  j^resents  no  cause  of  action 
against  said  defendant.     Id. 

BILL  OF  EXCEPTIONS.     See  Pf.  d-  Pr.,  18,  19 ;  Appellate  Court, 
6,7. 

BILL  OF  PARTICULARS.     See  Demurrer,  3  ;  PL  <$■  Pr.,  8. 

BILL  OF  REVIEW.     See  Ch,y.  PL  d:  Pr.,  3. 

BILL  IN  CHANCERY.    See  With,  1. 

BILL  TAKEN  FOR  CONFESSED.     See  DefaulL 

BONDS. 

1.  A  court  of  ecjuity  has  jurisdiction  to  grant  relief  on  a  lost  bond, 

but  it  generally  reciuires  an  affidavit  of  the  loss  of  the  bond  to 
accompany  the  bill.  If  the  plaintiff  fails  to  file  such  an  affida- 
vit, it  may  be  supplied  by  filing  it  at  any  time  before  the  hear- 
ing, and  if  this  be  done,  the  relief  will  be  granted  if  the  proofs 
in  the  case  establish  the  loss  of  the  bond.     Little  v.  Cozad,  183. 

2.  The  relief  will  be  granteci  in  such  a  case  though  it  be  proven,  that 

after  the  institution  of  the  suit,  but  before  the  hearing  of  the 
case,  the  lost  bond  was  found,  provided  the  plaintiflT  had  used 
diligence  to  find  it  before  the  suit  was  brought ;  and  esi)ecially 
when  the  loss  of  it  arose  from  its  having  been  improperly  in  the 
possession  of  one  of  the  ol)ligors.     Id.  184. 

3.  When  a  court  of  equity  has  jurisdiction  of  the  case  independently 

of  the  loss  of  bond,  no  affidavit  need  be  filed  of  its  loss.    Id. 

4.  A  bond  of  a  special  commissioner  to  make  a  sale  in  a  chancery 

cause  is  delivered  by  the  commissioner  to  the  clerk  of  the  court, 
and  on  its  face  it  appears  to  l)e  a  comi)lete  and  perfect  bond, 
which  was  executed  by  the  sureties  upon  the  condition  that  it 
should  not  be  delivered  to  the  clerk  till  it  was  also  executed  by 
another  person  a«  surety,  and  when  the  clerk  received  the  bond 
he  was  not  informed  of  any  such  condition  or  of  its  being  in 
any  way  conditioned.    Held  : 

This  is  a  valid  bond  and  the  sureties  cannot  set  up  as  a  defense, 
when  sued  on  it,  this  condition.     Id. 

5.  It  is  not  necessary  to  tlie  validity  of  such  a  bond,  that  it  should  be 

either  acknowledged  or  proven  before  the  clerk.     Id. 

6.  Such  a  bond  must,  as  to  the  sufficiency  of  the  sureties,  l)e  approved 

by  the  clerk,  but  in  order  to  make  the  lK)nd  valid,  he  need  not 
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BONDS  (continued.) 

endorse  his  approval  u^n  it.  This  approval  is  sufficiently 
shown  by  the  fact,  that  the  bond  had  been  properly  file<l  away 
by  the  clerk,  and  by  the  commissioner  of  sale  proceeding  to  col- 
lect the  money,  which  the  giving  of  such  Ixmd  authorized  him 
to  collect.     Id. 

7.  If  a  creditor  agrees  to  give  further  time  to  his  debtor  on  his  giving 
a  new  bond  with  security,  and  he  does  give  such  new  bond,  but 
the  name  of  the  surety  on  it  is  a  forgerj',  the  creditor  may  sue 
the  principal  and  his  sureties  at  once  on  the  old  bond,  and 
therefore  they  are  not  released  by  such  an  arrangement  attempt- 
ed to  be  made  without  his  knowledge.     Id. 

BOOK  OF  ORIGINAL  ENTRY.    See  Evidence,  3,  4,  6,  6,  7. 

BURDEN  OF  PROOF.    See  Abandonment^  4  ;  Deeds,  2. 

CANCELLATION  OF  CONTRACT.  See  Vetidors  and  Vendees, 
13,  14,  16. 

CASHIER.    See  Banks  and  Bank  Officers,  1,  2. 

CERTIFICATE  OF  ACKNOWLEDGMENT.  See  Married 
Women,  l-ll. 

CERTIORARI.    See  Writ  of  Error,  Z. 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  A  bill  for  a  rehearing  is  properly  dismissed,  that  shows  no  error  in 

law  in  the  decree  sought  to  be  reheard  nor  after-discovered  evi- 
dence, which  could  not  have  been  discovered,  before  the  decree 
was  rendered,  by  use  of  reasonable  diligence  Hill  v.  Muury, 
162. 

2.  Where  the  answer  insists,  that  new  parties  should  be  made  defend- 

ants, because  they  have  become  interested  in  the  land  with  the 
defendants,  which  land  is  sought  to  be  subjected  to  the  payment 
of  the  purchase-money,  unless  it  appears  that  they  were  inter- 
ested in  the  land,  when  the  suit  was  brought,  it  is  not  err-  r  to 
decline  to  make  them  parties.    Id.  163. 

3.  Where  a  number  of  persons  purchased  a  large  tract  of  land,  and 

suit  was  brought  to  subject  it  to  the  payment  of  the  purchase- 
money,  and  a  deed  is  filed  with  the  papers  conveying  the  land 
to  one  of  the  defendants  and  reciting  therein,  that  said  defend- 
ant had  purchased  the  interests  of  the  others,  and  in  the  decree 
for  the  sale  of  the  land  this  deed  is  recognized  a^  tiled,  and  in 
the  same  decree  a  personal  decree  is  rendered  against  this 
defendant  for  a  small  balance  of  the  purchase-money,  and  order- 
ing the  land  to  be  sold,  unless  it  was  paid,  and  the  said  defend- 
ant files  a  bill  of  review,  in  which  he  does  not  object  to  the 
decree  on  this  ground  but  virtually  admits,  that  he  alone  is 
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CHANCERY  PLEADING  AND  PRACTICE  {continued.) 

interested  in  the  land,  under  these  circumstances  the  personal 
decree  against  him  is  not  to  his  prejudice.     Id. 

4.  A  purchaser  of  land  under  a  decree  in  an  attachment  suit,  who 

consented  to  the  confirmation  of  the  sale,  cannot  appeal  from 
subsequent  decrees  in  the  suit  for  alleged  errors  or  irregularities 
therein.  His  consent  to  the  confirmation  is  a  waiver  of  errors 
whether  in  the  sale  or  in  tlie  decree  of  confirmation.  And  an 
appeal  by  the  purchaser  in  such  case  will  be  dismissed  as  im- 
providently  awarded.    Bank  v  Ewingy  208. 

5.  An  answer  in  this  State  may  state  such  facte,  as  would  be  the 

basis  of  a  cross-bill,  and  pray  affirmative  relief ;  and  it  then  has 
the  same  effect,  as  a  cross-bill  formerly  had.  But  this  can  only 
be  done,  when  a  cross-bill  could  have  been  properly  filed  ;  it  can 
not  ask  such  affirmative  relief  by  introducing  into  it  other  mat- 
ters distinct  from  those,  which  were  stated  in  the  original  bill, 
and  on  which  it  was  based,  but  It  must  be  confined  to  matters 
Involved  In  the  original  bill.     McMidlcn  v.  Eagan^  234. 

6.  If  therefore  an  injunction  to  a  sale  of  lands  by  a  trustee  be  asked 

in  a  bill,  on  the  ground  that  the  deed  of  trust  was  wholly  inop- 
erative to  convey  the  grantor's  land  because  of  fatal  defects  in 
the  deed  of  trust,  the  answer  can  not  pi*ay  affirmative  relief  so 
as  to  operate  as  a  cross-bill,  when  the  prayer  for  relief  is  based 
on  the  fact,  that  the  deed  of  trust  was  given  to  secure  the  pur- 
chase-money of  the  land,  and  the  deed  to  the  grantor  in  the  deed 
of  trust  reserved  a  vendor's  lien,  which  the  answer  prays  may 
be  enforced.  In  such  case  there  would  be  brought  into  the 
answer  as  the  basis  of  the  prayer  for  affirmative  relief  matters 
distinct  from  those  stated  in  the  bill,  which  can  not  be  done. 
Id.  248. 

7.  But  if  the  bill  of  injunction  goes  further,  and  sets  out  this  deed, 

in  which  the  vendor's  lien  is  reserved,  and  alleges,  that  it  is 
fatally  defective  in  not  effectually  conveying  the  contingent 
right  of  dower  of  a  wife,  who  signed  It,  and  alleges  that  more  is 
for  this  and  other  reasons  claimed  to  be  due  under  the  deed  of 
trust  than  is  really  due,  and  such  bill  asks  general  relief,  such 
affirmative  relief  by  the  enforcement  of  the  vendor's  lien  may 
be  asked  in  the  answer ;  for  such  relief  is  confined  to  matters 
Involved  In  the  original  bill.    Id. 

8.  A  party  not  named  In  the  bill,  but  whose  Interest  in  the  subject- 

matter  of  the  bill  only  appears  in  the  answer  of  a  defendant,  can 
not  file  an  answer  to  the  bill  as  a  defendant,  if  his  doing  so 
without  the  bill  being  first  formally  amended  Is  objected  to  by 
the  plaintiff* ;  and  if  the  court  permit  such  answer  to  be  filed 
and  afterwards  render  a  decree  against  the  plaintiff  In  favor  of 
such  party  thus  Informally  Introduced  into  the  case,  the  Appellate 
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CHANCERY  PLEADING  AND  PRACTICE  (oonHuued.) 

Court  on  the  appeal  of  the  plaintiff  will  reverse  such  decree. 
But  where  the  record  shows  affirmatively,  that  the  plaintiff  was 
present  in  court  when  the  party  was  thus  informally  intro- 
duced into  the  cause,  and  did  not  object  but  filed  a  replication  to 
such  answer,  and  the  cause  with  reference  to  such  new  party 
was  fully  and  fairly  heard  on  its  merits  without  objection  in  the 
court  below,  this  will  be  regarded  as  a  waiver  by  the  plaintiff  of 
such  defect  in  the  proceedings  in  the  court  below,  and  the  Ap- 
pellate .C/Ourt  will  not  reverse  the  decree  for  such  defect  in  the 
proceedings.     Id.  235. 

9.  The  circuit  court  ought  not  to  set  aside  a  sale  by  a  commissioner 

for  inadequacy  of  price,  when  there  had  been  two  sales  of  tlie 
property  previously,  and  the  last  sale  was  not  made  until  after 
rep)eatcd  adjournments  by  the  commissioner  of  sale  with  a  view 
to  the  getting  of  the  highest  possible  price,  merely  because  there 
was  a  slight  apparent  prei>onderance  in  the  weight  of  the  affi- 
davits filed  indicating,  that  the  price  obtained  was  not  the  full 
value  of  the  property.  When  there  is  a  conflict  of  views  as  to 
the  value  of  property,  previous  sales  and  attempted  sales  are 
entitled  to  more  weight  than  the  mere  opinions  of  some  persons 
as  to  its  value.     Id, 

10.  If  the  name  of  the  purchaser  at  such  a  sale  he  by  mistake  not 

named  in  a  decree  confirming  such  sale,  but  by  mistake  the 
name  of  some  other  person  is  inserted  in  the  decree  as  the  pur- 
chaser, such  mistake  is  no  ground  for  reversing  the  decree  in 
the  Appellate  Court,  if  no  motion  to  correct  it  has  been  made  in 
the  court  below.    Id. 

11.  Where  a  bill  is  filed  against  non-residents  of  the  State  and  others, 

to  which  the  said  non-residents  voluntarily  appear  and  answer, 
and  afterwards  the  plaintiff  files  in  the  cause  an  amended  bill 
containing  new  and  material  averments  affei»ting  the  interests 
of  said  non-residents.  No  apj>earance  is  entered  by  the  non- 
residents to  this  amended  bill  and  they  were  proceeded  against 
by  order  of  publication.  Their  appearance  to  the  original  i»ill 
does  not  affect  tlieir  status  as  non-residents  in  respect  to  the 
allegations  in  the  amended  bill,  and  they  have  tlie  right  under 
the  provisions  of  sections  26  and  30  of  chapter  106  of  the  Co<le  to 
have  any  decree  entered  in  the  cause  after  the  filing  of  such 
amended  bill,  affecting  their  rights,  re-heai  d  without  showing 
any  excuse  for  their  failure  to  make  defense  l)efore  such  decree 
was  entered.     Conrad  v.  Buck  et  aL,  396. 

12.  The  pendency  of  a  suit  in  a  foreign  court,  or  the  court  of  another 

State,  will  not  prevent  the  institution  and  prosecution  of  a  suit 
in  the  courts  of  this  State  for  the  same  cause  by  the  same  party ; 
nor  will  the  pendency  of  such  suit  entitle  a  party  to  a  stay  of 
proceedings  in  a  court  of  this  State  until  the  controversy  can  be 
determined  in  such  foreign  court.    Id. 
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CHANCERY  PLEADING  AND  PRACTICE  (continued.) 

13.  A  decree  between  co-defendants,  can  only  be  based  upon  the 

pleadings  and  proofs  between  the  complainants  and  defendants  ; 
and  no  decree  can  be  made  between  co-defendants,  founded 
upon  matters  not  stated  in  the  bill,  nor  in  litigation  between 
the  complainantH  and  defendants,  or  some  of  them.  Hoffman 
V.  Ryan,  415. 

See  Deeds,  2  ;  Banks  and  Rank  Officers^  2  ;  Statute  of  Limita- 
tionSy  4,  6. 

14.  A  decree  can  not  be  made  between  co-defendants,  unless  it  be 

babied  on  pleadings  and  proofs  between  the  plaintiff  and 
defendants.  But  in  a  bill  asking,  that  the  liens  on  a  debtor's 
land  be  audited,  and  their  amounts  and  priorities  settled,  and 
the  debtor's  land  sold  to  pay  the  same,  though  the  bill  admits, 
that  a  particular  debt  is  a  lien  and  is  unsatisfied,  the  debtor  or 
any  other  lienor  may  dispute  the  validity  of  such  lien,  and 
such  a  controversy  may  be  decided  by  the  court  without  viola- 
ting the  above  rule.     Tavenner  v.  Barrett^  668. 

See  Demurrer,  6,  7,  8  ;  WUi8,  1-5  ;  New  Trial,  1,2;  Personal 
Representatives,  1 ;  Bonds,  1-4,  7 ;  Default ;  Vendors  and 
Vendees,  1-5,  7,  8,  10,  12. 

CHANGE  OF  VENUE. 

1.  Upon  a  motion  for  a  change  of  venue  counter  affidavits  may  be 
read  ;  and  if  the  court  is  satisfied  from  all  the  affidavits  or  other 
evidence  for  and  against  the  motion,  that  the  venue  ought  to  be 
changed,  it  will  in  the  exercise  of  its  discretion  remove  the  case, 
otherwise  it  wiU  not.  The  exercise  of  this  discretion  is  of  course 
reviewable  by  the  Appellate  Court.  Railroad  v.  Applegate, 
172. 

CO-DEFENDANTS.    See  C%.  PL  <fc  /V.,  12,  13. 

COLLATERAL  SECURITY.    See  Pronu  Notes  and  Bills  of  Ex,,  1. 

COMMISSIONERS. 

1.  (Commissioners  are  appointed  to  make  sale  of  land  under  a  decree 
of  court,  requiring  them  to  give  bond  before  proceeding  to  act. 
The  sale  is  directed  to  be  made  for  part  cash  and  the  residue  on 
credit,  and  the  sale  is  made  as  directed,  the  cash  payment  made 
to  the  commissioners  and  bonds  executed  by  the  purchaser  to 
the  commissioners  for  the  deferred  payments.  The  commis- 
sioners fail  to  give  bond  as  required,  and  before  the  sale  is  re- 
ported by  them  or  any  order  made  for  the  collection  of  the  sale 
bonds,  the  purchaser  pays  said  bonds  to  the  commissioner,  who 
were  also  the  counsel  who  had  instituted  and  prosecuted  the  suit 
for  the  owners  of  the  land  sold  and  among  whom  the  proceeds 
were  to  be  distributed,  but  the  purchase-money  was  never  paid 
over  to  said  distributees.    Held  : 

1(KJ 
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COMMISSIONERS  {conHnued). 

I.  The  said  persons  appointed  commissioners  liad  no  authority 
to  rei*eive  said  purchase-money,  either  as  commissioners  or 
as  counsel  for  the  parties,  and  the  purchaser  is  bound  to 
pay  it  again. 

n.  Tlie  c»ommis8ioners,  liaving  received  the  money  without 
authority,  are  liable  in  this  suit  to  the  purchaser  for  the 
amount  so  paid  tliem,  or  either  of  them,  with  interest 
thereon  from  the  time  it  was  paid  to  them.  Donahue  v. 
Fnckler,  124. 

2.  If  after  such  process  has  been  served  on  a  special  receiver,  wlio  by 
such  decree  bad  been  authorized  to  rent  out  the  real  estate  of  the 
defendant,  he  prw^eeds  to  rent  the  same  but  announces  publicly 
on  the  day  of  the  renting,  that  if  the  Appellate  Court  on  being 
applied  to  should  hold  such  process  effective,  he  would  return 
to  the  renter  his  bond  and  repay  his  cash-payment  and  not  re- 
port the  renting  to  the  circuit  c*ourt,  and  the  Appellate  Court  \» 
satisfied,  that  he  always  intended  to  make  such  application  to  it 
to  ascertain,  whether  such  process  was  effei^tive,  before  he 
placed  the  renter  in  possession  of  the  property,  and  t>efore  he 
reported  the  renting  to  the  court,  it  will  not  punish  such  special 
receiver  for  a  contempt  of  the  court  because  of  such  disobedience 
of  its  lawful  process,  the  act  of  disobedience  not  having  been 
consummated  so  as  to  injure  any  one,  and  no  contempt  being 
intended.     Hutton  v.  Ijockridge,  254. 

8.  But  if  the  special  commissioner  in  such  a  case  delays  to  make  an 
application  to  the  Appellate  ('ourt  to  ascertain,  whether  such 
process  was  effective,  and  the  defendant  moves  the  court  to  issue 
a  rule  against  him  for  contempt,  the  court,  though  declining  to 
punish  him  for  contempt,  will  adjudge  against  him  the  costs  of 
the  procetnlingH.     Id.  255. 

4.  A  w)mndssioner's  rejwrt,  made  in  a  cause  rightly  referred,  on  the 

face  of  which  no  error  appears,  will  be  presumed  by  the  court  as 
admitte<i  to  be  correct  by  the  parties,  not  only  so  far  as  it  settles 
the  principles  of  the  account,  but  also  in  regard  to  the  suf- 
ficiency of  the  evidence  upon  which  it  is  founded,  except  in  so 
far  and  as  to  such  parts  thereof  as  may  be  objecte<l  to  by  proper 
exception  taken  thereto  before  the  hearing ;  and  the  court,  at 
the  hearing,  is  bounci  to  observe  this  rule  of  equity  practice. 
And  it  is  error  for  the  court,  at  the  hearing,  to  remodel  and  re- 
state the  whole  account  stated  in  such  report,  and  enter  a  decree 
on  its  own  statement  without  reference  to  the  account  stated  by 
the  commissioner  or  the  action  of  the  parties  in  excepting  or 
not  excepting  thereto.     Ward  v.  Ward,  262. 

5.  If  in  any  case  the  court  is  not  satisfied  with  the  report  of  a  com- 

missioner in  regard  to  matters  not  excepted  to  which  might  be 
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affected  by  evidence  aliunde,  instead  of  remodeling  the  account 
on  ita  own  estimate  of  the  evidence,  it  should  re-commit  the  re- 
port with  instructions  indicating  its  opinion  so  that  the  respect- 
ive parties  might  have  an  opportunity  of  meeting  any  objection 
thus  suggested.    Id, 

6.  If  a  report  be  made  showing  the  liens  on  a  debtor's  land  and  their 
priorities,  which  the  bill  asks  may  be  sold,  and  afterwards  a  de- 
murrer to  the  biU  is  sustained,  and  an  amended  bill  filed  making 
a  large  number  of  lienor  parties,  who  were  not  parties  to  the  suit 
originally,  such  commissioner's  report  ought  not  to  be  con- 
firmed, but  a  new  order  of  reference  should  be  made  by  the 
court  to  ascertain  the  liens.     Tavenner  v.  Barrett^  658. 

See  Bonds,  4,  6,  6 ;  CAy.  PL  &  /V.,  9. 

CONDEMNATION  OF  LANDS.  See  WHt  of  Prohibition,  5 ;  Umi- 
nent  Domain, 

CONDITIONAL  PAYMENT.    See  Prom,  Notes  and  Bills  of  Ex.,  1. 

CONFIRMATION  OF  SALE.    See  Chy,  PI,  &  Pr,,  4. 

CONSTITUTIONAL  LAW.  See  Statute  of  Limitations,  3 ;  Ven- 
dors and  Vendees,  20,  21 ;  Or,  PL  d-  Pr.,  7. 

CONSTRUCTION  OF  STATUTES.  See  Personal  EepresentaHves, 
1 ;  Writ  of  Prohibition,  4,  5  ;  Appellate  Cbtirt,  1,  2 ;  Statute  of 
Limitations,  3 ;  Insurance,  12-18 ;  PL  &  Pr,,  15 ;  Married 
Women,  13 ;  PL  &  Pr,,  17;  Cr.  PL  &  Pr.,  6. 

CONTRACTS.  See  Vendors  and  Vendees,  1-6,  13-19,  22,  23 ;  PL  d- 
Pr,,  15. 

CORPORATIONS. 

1.  Where  the  name  of  an  individual  appears  upon  the  stock-book  of 

a  corporation  as  a  stockholder,  the  presumption  is  that  he  is 
owner  of  the  stock  appearing  in  his  name ;  and  such  book  is 
proper  evidence  to  go  to  the  jury  to  show,  that  he  was  a  sub- 
scriber to  the  capital-stock  of  the  corporation.  Railroad  v.  Ap- 
plegate,  172. 

2.  A  subscriber  to  the  stock  of  a  corporation  cannot  escape  his  lia- 

bility to  pay  his  subscription,  on  the  ground  that  he  did  not  pay 
the  sum  required  to  be  paid  by  the  statute  at  the  time  he  sub- 
scribed.   Id, 

COSTS.    See  PL  &  Pr.,  1,  2,  3. 

CO\rENANT.    See  PL  &  Pr.,  7. 

CREDITORS'  BILL.    See   Widwvs,  2. 


xii  Index. 

CRIMINAL  PLEADING  AND  PRACTICE. 

1.  Where,  in  an  indictment  under  section  9  of  chapter  144  of  the 

Code,  the  vrord  feloniously  Ih  used  in  characterizing  the  assault 
in  the  first  part  of  the  indictment  and  is  joined  by  the  copulative 
and  the  words,  then  and  there^  to  the  subsequent  clause  which 
charges  the  shooting  or  giving  the  wound,  it  is  sufficient ;  and 
it  is  not  essential  that  tlie  word  feloniously  shall  he  again  re- 
peateil  before  the  allegation  of  the  shooting  or  wounding  in 
order  to  make  it  a  good  indictment  for  a  felony.  State  v.  Yates, 
761. 

2.  An  indictment  under  the  seventh  section  of  chapter  149  of  the 

Code  for  "lewd  and  lascivious  association  and  cohabitation," 
against  one  of  the  parties  which  only  alleges  that  the  defendant, 
on  a  certain  day,  and  from  that  day  to  a  certain  other  day,  in 
the  county,  &c.,  did  lewdly  and  lasciviously  associate  and  co- 
habit with  another  person  named  in  said  indictment,  said  de- 
fendant and  such  other  person  not  being  married  to  each  other 
during  all  that  time,  is  fatally  defective,  because  it  fails  to  allege 
that  the  said  parties  so  associated  and  cohabited  "together,'*  or 
"with  each  other. '^    State  v.  Foster^  767. 

8.  Before  a  party  can  be  convicted  of  "lewd  and  lascivious  cohabita- 
tion," it  must  appear  on  the  face  of  the  indictment,  that  both  of 
the  parties  participating  in  the  offense,  lewdly  and  lasciviously 
associated  and  cohabited  "together"  or  "with  each  other."     Id. 

4.  The  parties  who  thus  lewdly  and  lasciviously  associate  and  cohabit 

together,  may  be  indicted  Jozn^/y  or  separately.    Id, 

5.  The  form  of  indictment  given  for  "lewd  and  lascivious  cohabita- 

tion," in  Mayors  (luide,  held  to  ho  insufficient,  and  disap- 
proved.   Id,  768. 

6.  Our  statute— Code,  chap.  13,  ?  12— which  declares  that,  **The  time 

within  which  an  act  is  to  be  done  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last;  or,  if  the  last  be  Sun- 
day, it  shall  also  he  excluded,"  applies  to  the  construction  of 
statutes  in  criminal  as  well  as  civil  cases.    State  v.  Beasley,  777. 

7.  The  twelfth  section  of  chapter  152  of  the  Code  of  West  Virginia  in 

so  far  as  it  authorizes  a  crime  to  be  prosecuted  and  punished  in  a 
county,  in  which  the  offense  was  not  committed,  when  the  crime 
was  committed  within  one  hundred  yards  of  the  boundary-line 
of  the  county,  is  unconstitutional,  null  and  void,  it  being  in 
conflict  with  article  III.  section  14  of  our  Constitution.  State  v. 
Lowe,  782. 

8.  If  an  indiciment  for  felony  found  by  a  grand  jury  has  omitted  to 

charge,  that  the  criminal  act  done  was  done  feloniously,  and 
after  the  grand  jury  is  discharged  the  word  "feloniously"  is  in- 
serteil  in  the  indictment  so  as  to  render  it  in  form  a  good  in- 
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CRIMINAL  PLEADING  AND  PRACTICE  (continued). 

dictment,  when  before  ifc  was  fatally  defective,  and  the  defend- 
ant pleads  not  guilty ^  and  the  jury  And  a  verdict  against  him,  he 
may  then  move  the  court  to  have  the  indictment  restored  to  its 
original  and  true  fonn,  and  when  so  restored  judgment  may  be 
arrested  for  the  fatal  defect  in  the  indictment.  State  v.  Vesty 
796. 

9.  If  in  such  an  alleged  case  the  court  below  refuses  to  hear  the  evi- 
dence ofTered  to  prove  such  unauthorized  interlineation  of  the 
word  **feloniou8ly,"  the  Appellate  Court  will  reverse  the  judg- 
ment entered  upon  such  verdict,  and  will  remand  the  case  with 
instructions  to  the  court  below,  on  such  motion,  to  hear  the 
parol  evidence  and  restore  the  indictment,  if  it  has  been  changed, 
to  its  original  and  true  form,  and  then  to  determine  the  motion 
in  ari'est  of  judgment,  treating,  in  deciding  such  motion,  the 
indictment,  on  which  the  defendant  had  been  tried,  as  if  at  the 
trial  it  had  been  in  its  true  and  original  form.    Id.  797. 

CR088-BILL.    See  CA.y.  PL  A  Pi\,  5. 

DAMAGES.     See  Negligence,  1,  2,  6. 

DECREES.    See  Parties,  1 ;  A^ypf^als,  1 ;  Vhy.  PL  A  Pr.,  3. 

DEEDS. 

1.  If  a  party  obtains  a  deed  for  land  without  cronsideration  upon  a 

parol  agreement,  that  he  will  hold  the  land  in  trust  for  the 
grantor,  such  trust  will  not  In?  enforced,  as  it  would  violate  the 
statute  of  frauds  and  the  general  rule  of  law,  that  parol  evidence 
cannot  be  admitted  to  vary,  add  to  or  contradict  a  written  con- 
traxjt.    Pusep  v.  Oardiner,  469. 

2.  The  burden  of  charging  as  well  as  proving  fraud,  mistake  or  mis- 

representation is  on  the  party  alleging  it,  and  a  plaintiff  is  no 
more  entitled  to  recover  without  sufficient  averments  in  his  bill, 
than  he  is  without  proof  of  his  averments  when  properly  made. 
The  one  is  as  essential  as  the  other,  and  both  must  concur  or 
relief  cannot  be  granted.    Id. 

3.  It  is  a  settled  principle  of  law  and  sound  policy,  that  a  party  can 

not  be  permitted  to  disavow  or  avoid  the  operation  of  an  agree- 
ment entered  into  with  a  full  knowledge  of  the  facts,  on  the 
ground  of  ignorance  of  the  legal  consequences  which  flow  from 
these  facts.     Id.  470. 

4.  A  conveyance  from  a  child  to  its  parent,  whether  with  or  without 

a  valuable  consideration,  is  presumed  to  he  valid  in  the  absence 
of  any  circumstances  or  proof  tending  to  show  fraud,  misrepre- 
sentation or  undue  influence  or  reasonable  grounds,  from  which 
the  court  may  presume  that  the  act  was  not  entirely  free  and 
voluntary  on  the  part  of  the  child.    Id, 
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DEEDS  {continued). 

5.  A  conveyance  made  by  a  woman  immediately  before  her  marriage 

is  prima  facie  ^ood,  and  can  be  impeached  only  by  proof  of 
fraud.    Id. 

6.  Even  where  there  is  no  absolute  bar  from  the  lapse  of  time  or  by 

the  statute  of  limitations,  it  is  a  principle  of  courts  of  equity  not 
to  take  cognizance  of  an  equitable  claim  after  a  great  lapse  of 
time,  and  where  from  the  death  of  parties  and  witnesses,  there 
is  danger  of  doing  injustice,  and  there  can  no  longer  be  a  safe 
determination  of  the  controversy.  A  court  of  equity  therefore 
will  not  set  aside  a  deed  made  by  a  daughter  to  her  father 
immediately  before  her  marriage  conveying  her  remainder  in 
land,  in  which  the  father  had  a  life  estate,  upon  the  ground  of 
undue  influence  after  an  interval  of  thirty-flve  years  and  after 
the  death  of  the  father,  though  the  claim  of  the  daughter  Ib  not 
barred  by  the  statute  of  limitations,  where  the  case  is  not  a  clear 
one,  and  there  are  no  circumstances  which  sufficiently  account 
for  the  delay.    Id. 

7.  Lapse  of  time,  when  it  does  not  operate  as  a  positive  statutory  bar, 

operates  in  equity  as  an  evidence  of  assent,  acquiescence  or 
waiver.        Id. 

Bee  Married    Women,  l-o  ;    Vcndorn  and  Vendees,  1-6  ;    Mort- 
gage, 1-4. 

DEED  OF  TRUST.  See  Usury,  2 ;  Cky,  PL  <fc  Pr.,  6,  7 ;  Mort- 
gage, 1,4;  Trusts  and  Trustees,  1. 

DEFAULT. 

A  decree  having  been  rendered  in  favor  of  the  appellee  Mpon  a  bill 
taken  for  confessed  against  the  appellant,  who  never  appeared 
in  said  cause,  is  a  decree  by  default ;  and  whatever  errors  there 
may  be  in  said  decree,  could  have  been  corrected  by  the  court, 
which  rendered  the  same,  upon  motion  in  the  manner  pre- 
scribed by  the  5th  section  of  chapter  134  of  the  Code  of  West 
Virginia  ;  and  no  such  motion  having  been  made,  as  required 
by  the  6th  section  of  said  chapter,  an  appeal  and  supersedeas 
allowed  to  such  decree  must  be  dismissed  as  improvidently 
awarded.    Forest  v.  Stephens,  316. 

DELINQUENT  LANDS.    See  Statute  of  UmitaMons,  2. 
DEMURRER. 

1 .  A  demurrer  to  a  declaration  containing  several  counts  should  be 

overruled,  if  any  one  count  is  good.    Sheppard  v.  Ins.  Co.,  388. 

2.  The  common  counts  in  an  action  of  assumpsit  are  good  on  demui^ 

rer,  when  they  are  in  the  form  prescribed  by  the  English  judges, 
set  out  in  Conway  Robinson's  forms,  pages  550,  551  and  554, 
though  both  th?  Qonsid^ration  and  promises  are  stated  after  a 
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DEMURRER  (continued). 

whereas ;  but  this  mode  of  8tatenient  l8  in  apparent  \iolation  of 
the  general  rule  of  pleading,  that  whatever  facts  are  necessary  to 
constitute  the  cause  of  action,  should  be  stated  directly  and  posi- 
tively.   Id. 

3.  The  failure  to  file  a  bill  of  pai-ticularH  in  such  an  action  is  not 

ground  for  a  demurrer.     Id. 

4.  A  case  in  which  a  demurrer  to  the  plaintiff's  bill  was  erroneously 

sustained.     Wa^/t  v.  Carwithcn,  516. 

• 

0.  Demurrer  to  a  declaration,  on  the  ground  that  it  does  not  directly 

charge,  that  the  plaintiff  suffered  damage,  when  such  charge  is 
made  substantially  and  not  by  inference,  is  properly  overruled. 
Lane  v.  Blacky  617. 

6.  To  justify  the  court  in  sustaining  a  demurrer  to  a  bill  for  a  specific 

perfonnance  filed  by  a  vendor,  the  ground  of  the  demurrer  must 
be  a  short  point,  upon  which  it  is  clear,  that  the  bill  would  be 
dismissed  with  costs  at  the  hearing ;  if  the  evidence  to  be  taken 
might  sustain  the  relief  asked  with  some  modification,  the  de- 
murrer ought  to  be  overruled,  and  the  case  stand  to  the  hearing 
to  be  disposed  of  on  its  merits.     Tavenner  v.  Barrett^  657. 

7.  It  is  not  necessary,  that  the  bill  for  a  specific  performance  filed  by 

a  vendor  should  show,  that  he  had  a  valid  legal  title  to  the  land 
sold  ;  on  the  contrary  the  bill  CA>uld  not  be  demurred  to  though 
it  appeared  on  the  face  of  the  bill,  that  he  not  only  did  not  have 
a  good  legal  title  to  the  land,  but  that  he  had  not  any  title  legal  or 
equitable  to  a  portion  of  the  land,  and  that  he  never  could  ac- 
quire a  good  title  thereto,  provided  this  portion  was  an  insignifi- 
cant part  of  the  land  sold,  as  the  court  would  in  such  case  decree 
specific  performance  with  compensation.    Id. 

8.  In  such  cases  generally  time  is  not  regarded  as  of  the  essence  of 

the  contract,  and  the  vendor's  title  may  have  been  imperfect 
when  he  sold  the  land  or  when  he  brought  the  suit,  it  is  suffi- 
cient if  he  can  make  it  perfect  before  the  report  is  made  upon  it 
during  the  progress  of  the  suit,  and  time  is  frequently  given 
him  for  that  purpose ;  hence  he  cannot  be  required  to  tender 
and  file  a  good  deed  with  his  bill.    Id. 

8ee  Parties,  6  ;  Banks  and  Bank  Officers,  2  ;  Statute  of  Limita- 
tions, 4  ;  P;.  <fc  Pr.,  8.  9. 

DESERTION. 

1.  Desertion  is  a  breach  of  matrimonial  duty,  and  is  composed  first, 

of  the  breaking  off  of  the  matrimonial  cohabitation  ;  and  second, 
an  intent  to  desert  in  the  mind  of  the  offender.  Both  must 
combine  to  make  the  desertion  complete.    Burk  v.  Burk,  445. 
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DESERTION  (contimied,) 

2.  If  a  wife  leaves  her  huHband's  home  with  the  intention  at  the  time 

of  returning^  and  stays  a  considerable  time  from  home,  and  her 
husband  requests  her  return,  which  she  reftises,  from  that  time 
she  deserts  her  husband.    Id, 

3.  The  intent  to  desert  being  once  shown  is  presumed  to  continue, 

until  the  contrary  appears.    Id.  446. 

4.  If  a  husband,  without  an  offer  on  the  wife^s  part  to  return  and 

live  with  him  at  his  own  residence,  consent  to  take  her  to  his 
own  premises  in  a  house  near  his  residence,  without  a  demand 
that  she  shall  live  in  his  house  with  him,  and  there  visits  her 
as  her  husband,  the  desertion  is  broken.    Id, 

5.  If  a  husband  changes  his  residence,  his  wife^s  residence  is  changed 

also,  and  if  without  a  legal  excuse  she  refuses  to  go  with  him,  it 
is  desertion  on  her  part.    Id, 

6.  Desertion  to  be  ground  of  divorce  from  the  bond  of  matrimony 

must  continue  three  years.  It  must  be  a  continuous,  unbroken 
desertion.  Two  periods  of  desertion  cannot  be  added  together 
for  the  purpose  of  making  up  the  term  required  by  the  statute. 
Id, 

7.  Desertion  cannot  be  inferred  from  the  mere  fact,  that  the  parties 

do  not  live  together.    Id. 

8.  Although  the  husband  gives  his  wife  only  a  meagre  or  no  support, 

denies  her  much  of  his  society,  puts  her  in  a  house  separate  from 
his  ordinary  residence,  because  she  reftises  to  live  at  his  resi- 
dence, and  yet  does  not  break  off  the  matrimonial  cohabitation, 
there  can  not  be  said  to  be  any  desertion  by  either.    Id, 

9.  If  during  the  three  years  required  by  the  statute  for  a  divorce  from 

the  bonds  of  matrimony,  on  the  ground  of  desertion,  the  hus- 
band cohabits  with  his  wife,  the  desertion  is  broken.    Id. 

DEVISAVIT  VEL  NON.    See  WUla,  2,  3,  4,  5. 

DEVISORS  AND  DEVISEES.    See  WiUSy  U'i.    . 

DILIGENCE.    See^owd*,  2. 

DIVORCE.    See  Desertiwi,  1-9. 

DOWER.    See  Widows,  1. 

DWELLING-HOUSES.    See  Writ  of  Prohibition,  5. 

EJECTMENT.    See  PI,  &  Pr,,  1,  2. 

EMINENT  DOMAIN. 

1.  Under  our  Constitution  private  projKirty  can  not  be  taken  witli  or 
without  compensatioii  for  private  use,     Varner  v.  Martin,  534. 
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EMINENT  DOMAIN  {continued). 

2.  Under  our  Constitution  private  property  can  be  taken  only  for 

public  use,  and  then  only  upon  just  compensation  being  paid  or 
secured  to  be  paid.    Id. 

3.  Whether  private  property  should  be  talien  for  the  direct  and  im- 

mediate use  of  the  public  is  a  question  for  the  Legislature  to 
determine,  and  when  so  talten  and  used,  the  title  of  the  prop- 
erty condemned  is  not  transferred  to  a  private  individual  or  cor- 
poration, but  remains  in  the  public  directly.  The  courts  can 
not  sit  in  judgment  upon  the  public  exigencies,  which  demand 
this  exercise  of  the  right  of  eminent  domain  ;  this  being  in  such 
case  solely  a  question  for  the  Legislature.    Id, 

4.  Hence  a  public  highway  under  the  direct  control  of  the  public, 

and  kept  in  repair  by  it,  and  which  no  individual  can  obstruct 
without  l)eing  liable  to  punishment,  may  if  the  Legislature  by 
law  so  authorize,  be  established,  though  it  leads  only  from  a 
public  road  to  the  dweUing  or  farm  of  a  single  person.  If  the 
power  conferred  on  a  county  court  to  open  such  public  highway 
be  general,  no  limitation  of  this  power  will  be  placed  by  the 
courts  because  of  the  degree  of  accommodation,  which  such  pub- 
lic road  may  afford  to  the  public  at  large.  That  is  a  matter  in 
such  case,  which  addresses  itself  not  to  the  authority,  but  to  the 
discretion  of  the  county  court.    Id, 

5.  But  if  the  title  and  control  of  the  property  to  be  condemned  is  to 

pass  into  the  hands  and  under  the  control  of  a  private  person  or 
corporation,  so  that  they  are  to  have  it  as  their  private  property, 
whether  the  public  is  to  have  such  a  use  of  or  in  such  property 
as  will  justify  this  exercise  of  the  power  of  eminent  domain,  is 
a  question  for  the  courts  to  decide.  Though  if  a  particular  use  of 
it  be  declared  by  the  Legislature  to  be  a  public  use,  the  courts 
will  hold  such  use  to  be  public  unless  it  manifestly  appears,  that 
it  is  not  a  public  use.  In  such  cases,  what  is  a  public  use  is  a 
question  for  the  courts  to  determine.     Id.  535. 

6.  In  such  a  case,  where  the  title  and  control  of  the  property  to  be 

condemned  is  in  private  hands  or  in  a  corporation,  three  quali- 
fications are  necessary  to  impose  upon  it  such  a  public  use  as  will 
justify  the  taking  of  such  private  property  without  the  consent 
of  the  owner.    Id. 

7.  The  use,  which  the  public  is  to  have  of  such  property,  must  be 

fixed  and  definite.  The  general  public  must  have  a  right  to  a  cer- 
tain definite  use  of  the  private  property  on  terms  and  for  charges 
fixed  by  law ;  and  the  owner  of  the  property  must  be  compelled 
by  law  to  permit  the  general  public  to  enjoy  it.  It  will  not  suffice, 
that  the  general  prosperity  of  the  community  is  promoted  by  the 
taking  of  private  property  from  the  owner  and  transferring 
its  title  and  control  to  another,  or  to  a  corporation  to  be  used  by 
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EMINENT  DOMAIN  (contimwd). 


such  other  or  by  such  corporation  as  its  private  proj^erty  uncon- 
trolled by  law  as  to  its  use.  Such  supposed  indirect  advantage  to 
the  community  is  not  in  contemplation  of  law  a  public  use.  Id. 

8.  This  use  of  the  property,  which  in  such  case  the  public  must  have, 

must  be  a  substantially  beneficial  use,  which  is  obviously  need- 
ful for  the  public  to  h^ve,  and  which  it  could  not  do  without 
except  by  suffering  great  loss  or  inconvenience.    Id. 

9.  And  when  the  title  of  proi>erty  is  thus  transferred  by  condemna- 

tion to  an  individual  or  to  a  corporation,  the  necessity  for  such 
condemnation  must  be  obvious.  It  must  obviously  appear  from 
the  location  of  the  property  proposed  to  be  condemned,  or  from 
the  character  of  the  use,  to  which  it  is  to  be  put,  that  the  pub- 
lic could  not  without  great  difficulty  obtain  the  use  of  this 
land  or  of  other  land,  which  would  answer  the  same  general 
purpose,  unless  it  was  condemned.  And  in  such  case,  the  courts 
will  judge  of  the  necessity  for  confirming  such  condemnation. 
Id, 

10.  A  road  must  be  deemed  to  be  a  private  road,  when  its  control  is 

not  under  a  public  officer,  and  the  public  is  not  bound  to  work 
it  or  keep  it  in  order,  and  where  an  individual  might  obstruct 
its  use  without  being  guilty  of  any  public  offense.    Id, 

1 1 .  The  Legislature  can  not  authorize  the  condemnation  of  land  to 

establish  such  private  road,  even  though  the  general  public  wel- 
fare of  the  community  might  be  promoted  by  the  forcible  open- 
ing of  such  private  roads.  On  the  principles  al>ove  laid  down 
the  public  have  no  such  direct  and  tangible  use  of  such  roads, 
as  would  justify  the  courts  in  regarding  it  as  a  public  use,  even 
though  the  public  might  have  a  right  to  use  such  private  road, 
while  it  was  permitted  to  lie  kept  opQU,  or  while  the  person  for 
whose  use  it  was  oi)ened  chose  to  keep  it  in  repair.    Id, 

12.  Section  44  of  chapter  194  of  the  Act«  of  1872-73,  which  is  taken 

from  sec.  38  of  ch.  43  of  the  Ckxie  of  West  Virginia  authorizes  the 
condemnation  of  lands  to  establish  such  private  roads,  and  it  is 
therefore  unconstitutional,  null  and  void.    Id.  536. 

EQUITY  OF  REDEMPTION.    See  Umr^/,  2. 

ERRORS.    See  CAy.  PL  &  Pr.,  4. 

EVIDENCE. 

1.  It  is  not  an  error  for  which  a  judgment  will  be  reversed,  to  ex- 

clude evidence  from  the  jury,  unless  such  exclusion  was  to  the 
prejudice  of  the  exceptor.     Tompkins  v.  Kanawha  Boardy  225. 

2.  There  being  conflicting  evidence,  held  on  well  established  princi- 

ples, that  the  judgment  will  not  be  reversed,  verdict  set  aside 
and  new  trial  granted.    Id. 
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EVIDENCE  (continued), 

3.  A  book  of  original  entry,  in  wliicli  an  entry  is  made  in  the  usual 

course  of  business  at  the  time  of  the  transaction  of  matters 
within  tiie  personal  knowledge  of  the  book-keeper,  may  be  used 
as  evidence  on  the  trial  of  a  suit,  if  the  book-keeper  be  dead  at 
the  time  of  the  trial  or  a  non-resident  of  the  State,  or  if  he  be 
unable  to  be  produced  as  a  witness  because  of  any  other  reason 
as  for  instance  insanity.     Virial  v.  Oilman,  301. 

4.  But  if  the  book-keeper  be  living  and  the  court  is  able  to  enforce 

his  attendance,  the  book  cannot  be  used  as  evidence,  unless  his 
testimony  as  a  witness  also  accompanies  its  production.    Id, 

5.  Such  book  is  received  as  evidence  not  only  from  the  necessity  of 

the  case,  but  also  because  it  is  a  part  of  the  res  gestae  and  gen- 
eral convenience  compels  its  admittance,  and  hence  it  should  be 
admitted  without  the  l)ook-keeper  being  examined  as  a  witness, 
whenever  the  court  can  not  compel  this  attendance,  as  when  he 
is  a  non-resident.    Id, 

6.  If  the  book  itself  be  in  the  possession  of  a  person,  who  is  a  non- 

resident of  the  State,  so  that  its  production  can  not  be  com- 
pelled by  the  court,  a  copy  of  any  such  entry  in  it  as  answers 
the  above  description  may  be  used  as  secondary  evidence  when 
it  is  proven,  that  it  has  been  examined  by  a  witness  and  com- 
pared with  the  original  entry,  and  proven  to  be  an  exact  copy. 
Id, 

7.  Such  an  entry  in  such  a  book  stands  on  essentially  distinct  gix>und 

from  a  mere  private  entry  of  a  person  ;  such  private  entry  itseff 
never  being  evidence,  though  it  may  be  used  by  a  witness  to  re- 
fresh his  memory.    Id.  302. 

See  Vendors  and  Vendees,  4,  20,  21 ;  Deeds,  1  ;  PL  &  Pr.,%', 
Jury ;  Appellate  Court,  6,  7,  8 ;  Wills,  5 ;  New  Trials,  1 ; 
Corporations,  1 ;  Abandojiment,  3,  4. 

EXECUTORS.    See  Wills,  8,  10. 

FAILURE  OF  CONSIDERTION.    See  PI.  &  Pr.,  15. 

FELONY.    See  Criminal  Pleading  and  Practice, 

FEMME  SOLE.    See  Deeds,  5. 

FOREIGN  COURTS.    See  Chy,  PI,  d-  Pr,,  12. 

FORFEITED  LANDS.    See  Statute  of  Limitations,  2. 

FRAUD.    See  Vendors  and  Vendees,  2,  3;  Deeds,  2;  Principal  and 
Agent,  1,  2;  PL  &  Pr,,  15. 

(GRANTS  OF  LAND.    See  Land  Grants,  1,  2. 

HIGHWAYS.    See  Eminent  Domain, 
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HOMESTEAD.    See  Widows,  2. 

HUSBAND  AND  WIFE.  Bee  MarHed  Women,  1-10,  13;  Vendor* 
and  Vendees,  21 ;  Acknowledgment  of  Deeds,  I. 

IGNORANCE.    See  Deeds,  3. 

INADEQUACY  OF  PRICE.     See  Chi/,  Pi.  <t  Pr.,  9. 

INDEBITATUS  ASSUMPSIT.    See  PL  &  Pr.,  7. 

INDICTMENT.    See  Crinilnal  Pleading  and  Practice,  l-o. 

INJUNCTION. 

A  judge  ill  vacation  may  disHolve  an  injunction,  though  some 
formal  partien  defendants  have  not  answered  the  bill,  when  an 
answer  has  been  filed  by  the  sulwtiintial  defendants  in  the  biU, 
which  denies  all  the  material  allegations  of  the  bill  and  no  proof 
ha«  been  taken  to  susttiin  the  bill.    Livesay  v.  Feu7nster,  83. 

See  Chy.  PI  <fr  Pr,,  H,  7. 

INSANITY.    See  Evidenee,  3. 

INSTRUCTIONS. 

1.  If  an  instruction  given  by  a  court  on  an  aiistract  question  is  erro- 

neous, the  Appellate  Court  will  not  reverse  the  judgment  of  the 
court  below  on  that  account,  if  it  appears  that  no  injury  could 
have  resulted  to  the  plaintiff  in  error  from  such  erroneous 
instruction ;  but  if  such  erroneous  instniction  was  calculated  to 
mislead  the  jury  to  the  injury  of  the  ))laintiff  in  error,  the  Appel- 
late Court  will  reverse  the  judgment,  and  award  a  new  trial  on 
that  account.    Sheppard  v.  /wt.  Co.,  370. 

2.  A  court  ought  not  to  grant  an  instruction  irrelevant  to  the  case, 

though  as  a  proposition  of  law  it  may  be  in  the  abstract  right. 
State  V.  Thom2>son,  742. 

Seeyury;  PL  &  Pr.,  (l 

INSURANCE. 

1.  A  policy  of  insurance  against  fire  is  a  (H)ntract  of  indemnity;  and 

the  assured  must  have  on  insurable  interest  in  the  property, 
when  it  is  insured,  and  when  the  loss  by  fire  occurs.  Sheppard 
V.  Im,  Co,,  368. 

2.  But  if  the  policy  on  its  face  sets  out  such  an  insurable  interest,  as 

for  example  ownership  of  the  property  insured,  tliis  alone  estab- 
lishes, that  the  assured  has  prima  facie  an  insurable  interest  ; 
and  if  this  be  disputed,  the  insurance  company  must  by  proper 
proof  show,  that  he  had  not  an  insurable  interest.    Id, 

3.  If  a  party  has  the  care  and  custody  of  property,  he  may  insure  it 

in  his  own  name,  even  though  he  be  not  responsible  for  its 
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INSURANCE  (conHnued). 

safety,  if  he  really  injured  it  for  the  owner,  though  this  be  not 
expressed  on  the  face  of  the  policy,  for  in  such  case,  he  has  an 
insurable  interest;  and  in  general  to  give  a  party  an  insurable 
interest  in  property  it  is  not  necessary,  that  he  should  have  any 
actual  right  of  property  either  legal  or  equitable  in  the  subject 
insured,  but  it  is  sufficient,  if  he  or  those  whom  he  represents 
will  suffer  any  sort  of  loss  by  its  destruction.    Id. 

4.  If  the  personal  estate  of  a  decedent  be  insufficient  to  pay  all  his 

debts,  the  administrator  of  such  decedent  has  an  insurable  inter- 
est in  the  buildings,  which  belonged  to  his  decedent ;  for  our 
statute  in  such  case,  authorizes  him  as  administrator  to  bring  a 
suit  in  chancery  to  have  such  buiidnigs  sold  to  pay  the  debts  of 
the  decedent.    Id. 

5.  Qucere:  Would  an  administrator  have  such  an  insurable  interest, 

if  the  personal  estate  was  sufficient  to  pay  all  the  deoecient's 
debts?    Id. 

G.  If  the  administrator  of  a  decedent  has  such  insurable  interest,  he 
lias  a  right  to  recover  on  the  policy  in  case  of  loss  by  Are, 
though  when  the  loss  occurs  there  are  abundant  real  assets  to 
pay  all  the  decedent's  debts,  if  they  have  not  been  actually 
paid.    Id. 

7.  An  insurance  company,   which  establishes   a  local  agency,    is 

responsible  for  all  the  acts  and  declarations  of  its  agent  within 
the  scope  of  his  apparent  authority.  The  question  in  such  cases 
is  not  what  authority  he  in  fact  has,  but  what  were  his  apparent 
powers,  that  is,  what  powers  had  the  assured  a  right  to  lielieve 
were  given  to  the  agent.     Id, 

8.  A  policy  of  insurance  may  be  continued  in  force  by  a  subsequent 

contract  made  before,  at  the  time  of,  or  after  the  policy  had 
expired.    Id. 

9.  Such  a  continuance  of  a  policy  differs  from  a  new  contract  of 

insurance,  as  by  it  .the  original  contract  is  kept  up ;  and  in  case 
of  loss  the  original  policy  is  the  basis  of  action  in  connection 
with  the  contract  of  renewal  or  continuance ;  and  if  changes  are 
intended  to  be  made,  it  is  properly  done  by  simply  expressing 
the  changes  in  the  renewal  or  continuance-receipt.     Id. 

10.  If  such  receipt  be  ambiguous  on  its  face,  it  may  be  explained  by 

the  situation  of  the  parties  or  by  the  surrounding  circumstances 
existing  when  it  was  executed,  but  not  by  verbal  declaration  of 
the  parties.    Id. 

11.  A  denial  by  an  insurance  company  of  its  liability  on    other 

grounds,  before  any  preliminary  proofe  are  made,  and  before  the 
time  within  which  such  proofs  are  to  be  made  by  the  terms  of 
the  policy,  is  in  law  a  waiver  of  the  conditions  of  a  policy  requir- 
such  proofs.     Id, 
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INSURANCE  (continued). 

12.  Where  a  declaration  in  an  action  on  a  policy  of  insurance  is  flled 

in  the  form  prescribed  by  chapter  66  of  Acts  of  1877,  section  1, 
and  the  defendant  under  the  fourth  section  of  this  act  pleads, 
that  he  is  not  liable  to  the  plaintiff  as  is  in  said  declaration 
alleged,  but  the  real  defense  is,  that  the  action  cannot  be  main- 
tained because  of  the  failure  to  perform  or  comply  with,  or  the 
violation  of  any  clause,  condition  or  warranty  in,  u])on  or  an- 
nexed to  the  policy,  or  continued  in  or  upon  any  paper,  which 
is  niade  by  reference  a  part  of  the  policy ;  and  by  this  fourth 
section  the  defendant  is  required  to  file  a  statement,  in  writing, 
specifying  by  reference  thereto  or  otherwise,  the  particular 
clause,  condition  or  warranty,  in  respect  to  which  such  failure 
or  violation  is  claimed  to  have  occurred,  with  such  affidavit 
thereto  as  is  required  by  this  section,  and  he  accordingly  offers 
to  file  such  plea  and  statement,  the  court  must  permit  such 
plea  and  statement  with  accompanying  affidavit  to  be  filed,  and 
cannot  refuse  to  permit  such  statement  or  any  part  thereof  to  be 
flled,  either  because  in  the  opinion  of  the  court  certain  facts  set 
out  in  said  statement  constitute  no  defense  to  the  plaintiff's 
action,  or  because  the  statement  is  so  vague  as  not  to  notify 
the  plaintiff  in  effect  of  the  nature  of  the  defense  intended  to  be 
set  up  against  him.     Cappeilar  v.  Inn,  Co.,  576. 

13.  If  any  of  the  facts  set  out  in  such  statement  constitute  no  defense 

to  the  action,  the  court  on  the  motion  of  the  plaintiff  on  the 
trial  of  the  case,  should  exclude  from  the  jury  all  evidence 
offered  by  the  defendant  to  prove  such  immaterial  facts.    Id. 

14.  If  any  of  the  facts  set  out  in  such  statement  are  set  out  so  vaguely, 

as  not  to  notify  the  plaintiff  in  effect  of  the  nature  of  the  de- 
fense intended  to  be  set  up  against  him,  the  court  at  the  trial  of 
the  case  before  the  jury  should  on  motion  of  the  plaintiff  ex- 
clude all  the  evidence  of  the  defendant  offered  to  prove  facts  so 
insufficiently  stated  in  his  written  statement  and  filed  with  his 
plea.    Id. 

15.  If  however  the  defendant  under  the  third  section  of  said  act  is 

required  by  the  court  or  judge  to  file  a  more  particular  state- 
ment, in  any  respect,  of  the  nature  of  his  defenses,  or  of  the 
facts  expected  to  be  proven  at  the  trial,  which  must  have  the 
affidavit  prescribed  by  this  section  attached  to  it,  and  such 
statement  and  affidavit  are  filed,  the  court  may  adjudge  this 
statement  filed  under  its  order  insufficient,  if  it  be  too  vague  to 
notify'  the  plaintiff  in  effect  of  the  nature  of  the  defense  intended 
to  be  set  up  against  him ;  but  not  because  the  facts  stated  consti- 
tute in  the  judgment  of  the  court  no  defense.  And  if  the  state- 
ment be  regarded  by  the  court  as  insufficient  because  of  such 
vagueness,  the  court  may  have  its  judgment,  that  it  is  thus  in- 
sufficient, entered  of  record,  and,  as  justice  may  require,  grant 
further  time  for  filing  the  same,  or  permit  the  statement  filed 
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INSURANCE  {continued). 

to  be  amended,  or  it  may  at  the  trial  exclude  evidence  offered 
by  the  defendant  if  in  default  as  to  any  matter,  which  he  has 
so  failed  to  state  or  has  thus  insufficiently  stated,  whether  it  has 
been  so  entered  of  record,  or  whether  no  entr>'  of  record  has  been 
made  as  to  the  sufficiency  or  insufficiency  of  such  statement ; 
or  it  can  exclude  evidence  of  any  fact  though  set  out  definitely 
in  such  statement,  if  such  fact  constitutes  in  the  Judgment  of 
the  court  at  tlie  trial  no  defense.  But  it  cannot  refuse  to  per- 
mit such  statement  to  be  filed  when  it  is  offered  by  the  defend- 
ant.   Id, 

16.  Precisely  the  same  rules  are  applicable  when  statements  are  filed 

under  the  provisions  of  chapter  66  of  Acts  of  1877  by  the  plain- 
tiffs.   Id.  577. 

17.  If  the  facts  on  either  side  have  been  proven  before  the  jury,  the 

court  at  the  trial  may  instruct  the  Jury,  that  such  facts  consti- 
tute no  defense  for  the  defendant  and  no  ground  of  claim  by  the 
plaintiff^.    Id. 

18.  Under  chapter  66  of  Acts  of  1877  these  statements,  whether  filed 

by  the  plaintiff' or  by  the  defendant,  are  not  in  the  nature  of 
pleadings,  but  are  in  the  nature  of  notices  to  the  adverse  party 
of  the  nature  of  the  claim  or  defense  intended  to  be  set  up 
against  him.  They  resemble  closely  the  bill  of  particulars, 
which  under  the  provisions  of  the  Code  of  West  Virginia  are 
required  to  be  filed  in  actions  of  assumpgit  with  the  declaration 
or  with  the  pleas  of  payment  or  setroff,  or  the  bill  of  par- 
ticulars, which  under  the  Code  of  West  Virginia  the  court  may 
reciuire  to  be  filed  in  any  sort  of  action.    Id. 

See  Negligence y  2;  Parfnern  and  Partnership^  5. 

INTEREST. 

In  a  suit  to  subject  real  estate,  conveyed  by  a  debtor  in  his  life- 
time without  valuable  consideration,  to  the  pay ment  of  a  simple 
contract  debt,  it  is  error  for  the  court  to  take  the  amount  of  a 
Judgment  for  such  debt  recovered  against  the  administrator  of 
such  debtor  as  the  foundation  for  its  decree  and  to  give  interest 
on  the  amount  of  such  Judgment — said  amount  being  for  the 
principal  and  interest  on  the  original  debt  at  the  date  of  said 
Judgment.  The  decree  in  such  case  should  be  for  the  original 
debt  with  the  interest  aggregated  thereon  to  the  date  of  the  de- 
cree, and  then  interest  on  such  aggregate  until  paid.  Bank  v. 
Good,  455. 

See  Partial  Payment,  1. 

INTERLINEATIONS  AND  ERASURES.  See  Record,  1,  6;  Or. 
PI.  &  Pr.,  8,  9. 
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ISSUE.    See  PL  <t  Pr,,  1. 

JUDGMENT.     See  PLiScPr,,\\  AppeUaie  Court,  7,  8,  10. 

JUDGMENT-CREDITORS.    See  ParHej*,  2. 

JUDGMENT-LIEN.    See  Parties,  2. 

JUDICIAL  SALES.    See  Parties,  3  ;  Chi/.  PL  4-  Pr,,  6,  7. 

JURISDICTION.    See  Writ  of  Prohibition,  2,  3,  5  ;  Bonds,  1,  2,  3. 

JURORS.    See  Neiv  Tnal,  2. 

JURY. 

The  courts  of  tliis  State  ure  peculiarly  jealous  of  any  encroach- 
ment by  the  court  on  the  province  of  the  jury,  and  it  is  error 
for  a  court  in  the  trial  of  a  case,  to  intimate  any  opiufon  in  refer- 
ence to  matters  of  fact,  which  might  in  any  degree  influence 
the  verdict  nor  can  the  court  instruct  the  jur^'  as  to  the  weight 
to  be  given  by  them  to  the  evidence  of  any  witness,  whether  the 
witness  be  impeached  or  not,  or  whether  he  is  contradicted  as 
to  material  facts  or  not.  The  jury  are  the  exclusive  judges  of 
the  weight  to  be  attached  to  the  evidence  of  any  witness,  and 
the  court  would  err  in  influencing  them  in  any  way  in  deter- 
mining this  weight,  either  by  instruction  as  to  the  proper  man- 
ner of  ascertaining  such  weight,  or  otherwise.  State  \\  Thomp- 
son, 741. 

KANAWHA  BOARD.    See  Negligence,  1,  2. 

LAND-GRANTS. 

1.  Under  the  act  of  June  1788,  authorizing  the  Governor  to  issue 
grants  with  reservations  of  prior  claims  included  within  the 
boundaries  thereof,  the  reservations  in  such  grants,  under  said 
act,  exclude  from  their  operation  all  lands  held  by  prior  claim- 
ants at  the  dates  of  the  surveys  on  which  such  grants  are 
founded,  within  the  exterior  boundaries  of  the  grants,  whether 
the  title  was  only  inchoate  or  had  been  perfected  by  grants. 
Bryan  v.  Willard,  65. 

2  Under  an  inclusive  grant,  issued  by  virtue  of  said  act,  containing 
a  general  reservation  of  a  specified  quantity  of  land  for  prior 
claimants,  the  grantee  acquires  no  title  whatever  to  the  land  so 
reser\'ed.  And  in  such  case,  if  the  title  of  any  such  prior  claim- 
ant becomes  forfeited  for  non-entry  or  for  the  non-payment  of 
taxes,  the  title  thus  forfeited  will  not  vest  in  such  inclusive 
grantee  under  the  act  of  March  22,  1842.    Id, 

LIS  PENDENS.    See  Chy.  PL  &  Pr,,  12. 
LOST  BONDS.    See  Bonds,  1,  2, 3. 
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MARRIED  WOMEN. 

1.  If  the  certificate  of  the  acknowledgment  of  a  deed  by  a  married 

woman  living  with  her  husband  showB,  that  she  and  her  hus- 
band jointly  acknowledged  the  deed  before  a  propei  officer,  such 
deed  is  inoperative  to  convey  her  interest,  though  the  certificate 
shows,  that  she  was  after  such  acknowledgment  examined 
privily  and  apart  from  her  husband  by  the  ofWcer  and  had  the 
deed  fully  explained  to  her  and  declared,  that  she  had  willingly 
executed  the  same  and  did  not  wish  to  retract  it.  MoMtUlen  v. 
Eagan,  233. 

2.  If  such  deed  be  recorded,  and  afterwards  the  officer  re-writes  his 

certificate  and  signs  the  same  dating  it  as  of  the  time  of  the  first 
acknowledgment,  and  such  second  certificate  states,  that  she 
appeared  before  the  officer,  and  being  examined  by  him  privily 
and  apart  from  her  husband  and  having  the  deed  fully  ex- 
plained to  her  she  acknowledged  the  same  to  be  her  act  and  de- 
clared, that  she  had  willingly  executed  the  same  and  did  not 
wish  to  retract  it,  though  such  second  certificate  is  in  due  form, 
yet  the  deed  will  still  be  inoperative  to  convey  her  interest  in  the 
land,  as  the  officer  has  no  authority  to  correct  his  first  certificate, 
though  it  was  not  written  in  such  way  as  showed  the  real  facts, 
/rf.  234. 

3.  But  if  she  and  her  husband  afterwards  go  before  the  clerk  of  the 

county  clerk  in  his  oflice  and  acknowledge  this  deed  in  the 
manner  prescribed  by  the  statute,  such  acknowledgment,  if  en- 
dorsed on  the  deed  and  duly  recorded  by  the  clerk,  which  it  is 
his  duty  to  do,  will  cure  such  defect  in  the  first  acknowledg- 
ment and  render  the  deed  operative  to  convey  her  interest  in 
the  land.    Id, 

4.  A  married  woman  living  with  her  husband  can  convey  under  our 

statute-law  her  separate  real  estate  by  joining  with  her  husband 
and  by  having  the  deed  acknowledged  after  privy  examination 
of  her  in  precisely  the  same  manner,  as  she  always  could  con- 
vey her  real  estate,  which  was  not  her  separate  property  ;  and 
she  can  convey  such  real  estate  in  no  other  manner.    Id, 

5.  A  married  woman  living  with  her  husband  can  under  our  statute 

convey  her  separate  real  estate  by  joining  with  her  husband  and 
after  a  privy  examination  of  her  in  precisely  the  same  manner, 
as  is  required  in  order  to  relinquish  her  interest  in  real  estate 
not  her  separate  property ;  and  she  can  convey  her  separate  real 
estate  in  no  other  manner.     WaUon  v.  Michael^  568. 

0.  Unless  the  certificate  of  the  privy  examination  of  the  wife  shows, 
that  all  the  requirements  of  the  statute  have  been  substantially 
complied  with,  the  deed  is  void  as  to  her.    Id, 

7.  The  words  **and  the  deed  being  read  to  her"  are  not  substantially 
the  same  as  the  words  **being  fully  explained  to  her."    Id, 

105 


Digiti 


zed  by  Google 


xxvi  Index. 

MARRIED  WOMEN  (continued). 

8.  Unless  the  certificate  of  acknowledgment  shows,  that  "the  deed 

was  fully  explained  to  her,"  it  is  fatally  defective.    Ifl. 

9.  The  certificate  of  a  privy  examination  must  show,  that  during 

such  examination  the  writing  ** was  fully  explained  to  her;" 
and  if  such  certificate  shows,  that  such  explanation  was  before 
the  privy  examination,  it  is  fatally  defective.    Id.  560. 

10.  When  the  husband  unites  in  the  dee<i,  though  it  may  be  void  as 

to  the  wife  for  a  fatal  defect  in  the  certificate,  yet  the  grantee 
may  elec^t  to  take  the  husband's  interest  in  the  land  in  full  sat- 
isfaction of  the  contract:,  unless  it  can  be  shown  that  for  some 
cause  the  deed  is  also  void  as  to  the  husband.     Id. 

11.  A  certificate  of  a  privy  examination,  which  fails  to  show,  that  the 

married  woman  had  the  deed  fully  explained  to  her  is  fiatally 
defective,  and  the  dee<l  void  as  to  her.     Tavenncr  v.  Barrett ,  658. 

12.  Common  law  Judgments  or  Judgments  of  Justices  of  the  peace 

against  a  married  woman  on  her  contracts  made  during  cover- 
ture, and  Judgments  rendered  by  courts  having  no  jurisdiction 
in  such  cases,  are  nullities  creating  no  lien  on  her  separate  real 
estate.     Id. 

VS.  The  statutes  of  this  Htate— chap.  06  of  the  Code— authorize  a 
married  woman,  living  with  her  husband,  to  maintain  an  action 
at  law  for  the  recovery  of  the  possession  of  her  separate  real 
property  without  uniting  her  husliand  in  the  action.  Mafhenv 
V.  Greer,  694. 

See  TruHtM  and  Trustees,  1. 

MEA81TRE  OF  (X)MPKNSATr()N.    Hee  Vendors  and  Vend^e4i,  19. 

MEASl'RE  OF  DAMACIEH.     See  Negligence,  6. 

MIH(X)NDUCT  OF  JUROR.    Hee  iXetv  7>ial,  2. 

MISTAKES.     See  Chif.  PL  c«-  Pr.,  10. 

MORTGAGE. 

1.  If  the  whole  transaction  between  the  grantor  and  the  grantee  in  a 

deed  absolute  on  its  fac*e  shows,  that  after  the  execution  of  such 
deed  a  debt  still  remained  due  from  the  grantor  to  the  grantee, 
such  transaction  will  be  regarded  as  a  mortgage,  it  matters  not 
in  what  form  the  papers  are  drawn.    Hoffman  v.  Ryan^  415. 

2.  Though  the  deed  l)e  absolute  on  its  face,  and  a  contract  is  made  at 

the  same  time  in  writing  between  the  grantor  and  the  grantee, 
whereby  the  grantee  is  authorized  to  sell  the  land  or  a  part  of  it 
in  a  specified  time,  and  to  pay  back  the  consideration  for  the 
deed,  yet  in  the  absence  of  parol  proof  to  the  contrary  such  deed 
will  be  regarded  as  a  mortgage.    Id. 
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MORTGAGE  (continued) 

3.  The  fact,  that  poBseesion  remains  with  the  grantor,  will  have  great 

weight  in  favor  of  holding  the  transaction  to  be  a  mortgage, 
when  the  question  is,  whether  it  be  a  conditional  sale  or  a  mort- 
gage.   Id. 

4.  If  the  owner  of  a  tract  of  land  executes  a  deed  of  trust,  wjnveying 

his  land  to  a  trustee  to  secure  certain  debts,  and  afterwards  a 
judgment  is  rendered  against  him,  which  is  duly  docketed,  and 
he  then  makes  a  contract  with  a  third  party  to  advance  for  him 
the  amount  secured  by  the  deed  of  trust,  and  to  secure  such 
advance  mortgages  this  land  to  the  person  advancing  the  money 
for  him,  and  such  mortgagee  pays  off  the  debts  secured  by  the 
deed  of  trust,  it  would  be  a  complete  satisfaction  of  these  debts 
i)oth  in  law  and  equity ;  the  deed  of  trust  becomes  wholly  in- 
operative, and  the  mortgagee  can  not  be  subrogated  to  the  rights 
of  the  cestui  que  trust  and  have  the  deed  of  trust  kept  alive  for 
his  benefit,  thus  securing  priority  over  the  Judgment-debtor. 
Id, 

0.  Any  deed  or  written  contract  used  by  the  parties  for  the  purpose 

of  pledging  real  property,  or  some  interest  therein,  as  security 
for  a  debt  or  obligation,  which  is  informal  and  insufficient  as  a 
common  law  mortgage,  but  which  by  its  terms  shows  that  the 
parties  intended  tiiat  it  sliould  operate  as  a  lien  or  charge  upon 
specific  property  will  constitute  an  equitable  mortgage  and  may 
be  enforced  in  a  court  of  equity.     Wayt  v.  Carmithen,  516. 

G.  The  right  to  enforce  the  lien  of  an  ec|uitable  mortgage  is  not  lost 
by  the  lapse  of  time,  or  barred  by  the  statute  of  limitations, 
until  such  time  has  elapsed  as  would  bar  relief  upon  the  instru- 
ment creating  such  lien — the  dignity  and  character  of  the  lien 
depending  upon  the  nature  of  the  instrument  creating  it,  and 
not  upon  the  antecedent  debt  or  lien  intended  to  he  revived  or 
preser\'ed.     Id, 

NEGLIGENCE. 

1.  The  Kanawha  Board  being  authorized  by  law  to  charge  tolls  on 

the  Kanawha  river  is  bound  to  keep  the  river  in  navigable  con- 
dition and  is  liable  for  damages  sustained  by  reason  of  its  negli- 
gence in  failing  so  to  do.     Tompkins  v.  Kanawha  Boards  224. 

2.  The  Kanawha  Board  is  not  an  insurer  of  the  goods  shipped  on 

said  river  and  is  only  liable  for  losses,  which  may  occur  by  rea- 
son of  it«  negligence  in  failing  to  keep  the  river  in  navigable 
condition.    Id, 

3.  Remote  negligence  of  the  plaintiff  will  not  prevent  his  recovery 

for  an  injury  immediately  caused  by  the  negligence  of  the 
defendant.  The  negligence  of  the  plaintiff,  which  defeats  his 
recovery,  must  be  a  proximate  cause  of  the  injury.    Id, 
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NEGLIGENCE  {continued) 

4.  The  quention  of  negligence  is  for  the  jury  upon  all  the  evidence 

before  them  and  upon  the  duties  imposed  by  law  upon  the 
defendant ;  and  any  want  of  proper  diligence  in  performing 
Huch  duties  is  negligence.    Id. 

5.  Where  the  law  imposed  upon  a  company,  authorized  to  eolleet 

tolls  upon  a  river,  the  duty  of  keeping  the  chutes  free  from 
obstructions,  proof  that  a  log  was  in  a  chute  in  such  river,  on 
which  the  loss  occurred,  primu  facie  shows  negligence  in  the 
defendant-company  and  casts  the  burden  on  it  to  show,  that  it 
used  due  diligence  to  discover  and  remove  such  obstruction.  Id, 

6.  The  general  rule  is,  that  where  personal  property  is  being  shipped 

to  a  certain  place  for  sale,  and  a  loss  occurs,  the  measure  of 
damages  is  the  difference  between  the  price,  at  which  the  prop- 
erty was  bought,  and  its  market  value  at  the  place  where,  and 
at  the  time,  when  it  should  have  been  delivered.  But  where 
the  owner  and  shipper  of  the  property  had  contracted  to  sell  it 
in  the  place  where  it  was  to  be  delivered,  the  price,  which  was 
agreed  to  be  given  for  it,  is  the  best  evidence  of  its  value ;  and 
the  measure  of  damages  in  that  case  is  the  difference  between 
the  cost  of  the  property  and  such  price.    Id.  225. 

NEW  TRIAL. 

1.  A  new  trial  ought  not  to  be  granted  for  evidence  discovered  after 

the  verdict  is  rendered,  if  this  evidence  be  merely  cumulative 
or  such  as  ought  not  to  affect  the  result ;  or  if  it  appeared,  that 
due  diligence  to  discover  the  evidence  was  not  useil  before  the 
trial.     Dower  v.  Churchy  24. 

2.  A  jurj'^man  heard,  under  circumstances  unfavorable  to  his  under- 

standing clearly,  a  casual  conversation  between  a  witnem  in  the 
caae  and  a  stranger,  neither  of  whom  knew  he  was  a  juror,  in 
which  comments  were  made  on  another  witness  and  on  the 
evidence  The  juror  remarked  to  one  of  them,  that  the  witness 
criticised  wanted  to  come  back  and  explain  his  evidence,  but 
was  not  allowed  to  do  so,  and  that  two  other  witnesses  had  con- 
tradicted him.  He  also  said,  he  thought  he  knew  how  the  jar>' 
stood.  The  stranger  then  asked  some  question,  and  he  the  juror 
then  informed  him  he  was  one  of  the  jury.  The  counsel  of  the 
party  against  whom  the  verdict  was  afterwards  rendered,  before 
the  case  was  submitted  to  the  jury,  was  informed  by  this  stran- 
ger of  this  occurrence,  but  he  could  not  tell  the  name  of  the 
juror.  The  attention  of  the  court  was  not  called  to  the  matter 
till  after  the  rendition  of  the  verdict.     Hkld  : 

That  the  circuit  court  did  not  err  in  refusing,  under  these  cir- 
cumstances, to  grant  a  new  trial  on  account  of  the  miscon- 
duct of  this  juror.    Id. 
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NEW  TRIAL  (eonfinued) 

3.  Where  the  court  which  triecl  the  cause,  certified  all  the  facts 
proved  J  on  the  trial,  and  from  the  facts  so  certified,  it  clearly  ap- 
pears that  they  were  wholly  Insuffleient  to  sustain  the  verdict 
of  the  jury,  thin  Court  will  not  hesitate  to  set  the  same  aside,  and 
in  a  proper  case,  award  the  defendant  a  new  trial.  State  v. 
FoHter,  767. 

See  PL  d'  /v.,  10,  16,  22 ;  Evidence,  2. 

NIL  DEBET.    8ee  PL  &  Pr,,  7. 

NON  EST  FACTUM.    See  PL  d-  /V.,  7. 

NON-RESIDENTS.    See  Chy.  PL  <«•  P>-.,  11. 

NOTARY  PUBLIC.    See  Acknowledgment  of  Deeds,  1. 

NOTICE. 

1.  Opinion  of  Green,  Judge,  as  to  the  parties,  on  whom  it  is  necessary 

for  a  commissioner  in  chancery  to  sen'^e  a  notice,  and  as  to  the 
measure  of  accuracy  required  in  order  to  make  such  notice  suffi- 
cient, if  objected  to  in  the  court  below.    Livesay  v.  Feamster,  83. 

2.  Opinion  of  Green,  Judge,  as  to  when  a  person,  who  had  not  been 

served  with  notice  in  the  court  below,  would  be  permitted  to 
appear  in  the  Appellate  Court  and  waive  errors  and  ask,  so  far 
as  he  was  concerned,  an  affirmation  of  a  decree  in  the  court 
below.    Id, 

OFFICPXFUDGMENT    See  PL  <«•  iV.,  5. 

PAROL  ARGEEMENT.    See  Deeds,  1. 

PARTIAL  PAYMENTS. 

The  proper  rule  for  computing  interest  where  partial  payments  have 
been  made,  is  to  deduct  the  payment  from  the  aggregate  sum  of 
principal  and  interest,  computing  the  latter  to  the  date  of  the 
payment,  and  the  balance  forms  a  new  capital  on  which  inter- 
est is  to  be  computed  to  the  next  payment,  but  the  new  capital 
must  in  no  instance  be  more  than  the  former,  so  that  if  the  pay- 
ment be  less  than  the  interest  due  the  excess  of  interest  must 
not  augment  the  remaining  capital,  because  that  would  give 
interest  upon  interest  which  would  be  unlawful.  Ward  v. 
Ward,  263. 

See  PL  &  Pr,,  8. 

PARTIES. 

1.  A  case  in  which  the  decree  of  tlie  circuit  court  is  reversed  for  want 
of  proper  parties  to  the  suit,  and  because  the  rights  and  liabili- 
ties of  the  parties  were  not  properly  ascertained  and  adjusted  in 
the  suit  or  by  said  decree,    Hoge  v.  Vintroux,  2, 
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PARTIES  (continued), 

2.  In  a  suit  brought  by  a  Judgnieutrcreditor  to  enforce  his  judgment- 

lien,  he  should  make  formal  defendants  to  the  suit  all  creditorB, 
who  have  obtained  judgments  against  the  debtor  in  the  courts 
of  record  in  the  county  wherein  the  lands  lie,  which  he  seeks  to 
subject,  and  if  he  fails  to  do  so,  he  should  in  the  order  of  refer- 
ence in  the  cause  provide  for  calling  in  all  judgment-creditors 
of  the  debtor  by  publication  ;  and  if  this  be  not  done,  this  Court 
in  such  a  case  will  reverse  an  order  of  the  court  confirming  the 
commissioner's  report  and  ordering  a  sale  of  the  debtor's  lands. 
Livesat/  v.  Feamstcr^  83. 

3.  When  it  is  uncertain  whether  or  not  certain  persons  have  an 

interest  in  land,  it  is  error  to  decree  a  sale  of  such  land  without 
making  such  persons  parties  to  the  suit.  Donahue  v.  Fackler, 
124. 

4.  An  agent  for  the  purchase  or  sale  of  an  estate,  though  he  transact 

the  business  in  his  own  name,  is  generally  not  a  proper  party  to 
a  suit  brought  for  the  speciflc  execution  of  the  contract  of  sale  or 
purchase.  But  if  he  be  an  agent  to  sell,  and  makes  the  sale,  and 
takes  of  the  purchaser  bonds  for  the  purchase-money  payable  to 
himself,  and  these  bonds  aro  secured  by  a  deed  of  trust  executed 
by  the  purchaser  conveying  other  lands  of  his  to  secure  such 
bonds,  then  in  a  suit  brought  by  the  vendor  to  enforce  specifi- 
cally such  contract,  and  to  enforce  the  collection  of  such  pur- 
chase-money bond,  such  agent  must  be  made  a  party  either 
plaintiff  or  defendant,  for  in  such  case  he  is  not  simply  an 
agent,  but  he  is  a  trustee  holding  the  legal  title  to  such  bonds 
for  the  use  of  the  real  vendor  of  said  land.  Tavenner  v.  Bar- 
rett, 666. 

5.  In  such  case  such  agent  or  trustee  may  be  made  a  co-plaintiff 

with  the  vendor,  or  he  may  be  made  a  defendant  with  the  ven- 
dee, the  vendor  being  made  the  sole  plaintiff.    Id,  657. 

6.  If  however  the  fact  was,  that  such  agent  was  not  a  trustee,  but  a 

mere  agent,  and  could  not  properly  be  made  a  party  to  a  suit 
for  specific  performance,  but  was  improperly  made  a  co-plain- 
tiflT  with  the  vendor,  the  objection  to  such  impropriety  of  pro- 
ceeding would  be  properly  made  by  a  demurrer  to  the  whole 
bill.    Id, 

See  Commissioners,  4 ;  PL  &  Pr,,  1,  2,  3;  WUXs,  2,  3,  4;  Chy,  PL 
&  Pr,,  2,  8. 

PARTNERS  AND  PARTNERSHIP. 

1.  The  assignment  by  one  partner  of  all  his  interest  In  the  partner- 
ship and  its  property  to  trustees  for  the  payment  of  debts 
operates,  ipso  facto,  as  a  dissolution  of  partnership.  Ckmrad  v. 
Burk  et  aL,  396. 
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PARTNERS  AND  PARTNERSHIP  (oonfinued). 

2.  The  dissolution  of  partnership  revokes  the  authority  of  one  part- 

ner to  bind  the  partnership  in  reference  to  any  new  contract  ex- 
cept in  settling  and  paying  the  debts  of  the  concern.  And  the 
agreement  of  the  partners  that  one  of  their  number  shall  wind 
up  the  business,  does  not  enlarge  his  powers  so  as  to  enable  him 
to  impose  any  new  liability  upon  the  firm,  or  create  a  cause  of 
action  against  the  other  partners.    Id, 

3.  A  party,  who  as  trustee,  has  an  interest  with  others  in  the  prop- 

erty of  a  dissolved  partnership,  in  order  to  prevent  suits  against 
such  property,  pays  off  a  note  against  said  partnership  which 
he  as  trustee  was  under  no  obligation  to  pay,  using  his  own 
funds  for  such  payment.    Held  : 

I.  Huch  payment  is  regarded  in  law  as  having  been  made  by  a 
stranger  to  the  transa<*tion,  and  does  not  make  said  party 
the  assignee  of  such  note  or  substitute  him  to  the  rights  of 
the  original  holder  or  payee  of  said  note. 

n.  But,  having  paid  said  note  at  the  rec^uest  of  the  managing 
partner,  the  jwirty  so  paying  it  will  be  treated  as  a  simple 
contract  creditor  of  said  firm  on  an  implied  promise  to  pay 
him  the  amount  he  paid  for  the  use  of  said  firm.    Id. 

4.  In  a  suit  in  e^iuity  brought  for  the  settlement  of  an  insolvent  part- 

nership, the  assets  of  which  are  insufficient  to  pay  the  debts, 
and  the  contest  in  the  suit  is  wholly  between  the  creiiitors,  the 
partners  Ixjing  non-resideut«  and  not  appearing  in  the  suit,  one 
creditor  should  be  permitted  to  avail  himself  of  the  bar  of  the 
statute  of  limitations  against  the  claims  of  other  creditors  in  any 
proper  manner ;  for  instance,  by  exceptions  to  the  report  of  a 
commissioner  made  in  the  cause.    Id.  397. 

5.  The  managing  partner  of  a  dissolved  partnership  has  authority  to 

insure  the  firm  property  if  done  in  good  faith,  and  having  such 
authority  he  may  charge  the  finn  assets  to  refund  premiums 
paid  for  such  insurance  by  a  third  party  at  his  request.  The 
premiums  so  paid  are  part  of  the  expenses  incurred  in  managing 
tlie  property  and  as  such  entitled  to  be  paid  as  preferred  claims 
against  the  firm  assets,  and  are  not  affected  by  the  statute  of 
limitations  until  a  settlement  of  the  partnership  accounts  has 
been  made.    Id. 

PAYMENT. 

An  administrator  as  such,  being  indebted  to  an  insane  distributee, 
oflfers  to  give  to  the  committee  of  such  distributee  his  bond  for 
such  indebtedness,  and  the  committee  accepts  such  offer  and 
the  administrator  exe<»utes  to  the  committee  his  bond  and  the 
latter  gives  him  a  receipt,  reciting  therein  that  the  note  of  the 
administrator  has  been  received  for  the  amount  of  such  indebted- 
ness and  the  administrator,  in  a  subsequent,  ex  parte y  settlement 
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PAYMENT  (continued), 

of  his  adminiAtration  accounts,  ih  credited  with  the  said  amount, 
but  said  bond  is  never  paid  and  the  administrator,  having  died 
and  his  estate  found  to  be  insolvent,  such  bond  will  not  be  held 
to  be  a  payment  of  said  indebtedness  and  the  sureties  on  the 
administration  bond  will  be  made  liable  therefor  to  the  repre- 
sentatives of  such  distributee.    Jloge  v.  Vtntroux^  2. 

Bee  Prom,  Notes  and  Bills  of  Ex,,  1. 
PERSONAL  DECREE8.    See  i^.  <«r  Pr,,  3. 

PERSONAL  REPRESENTATIVES. 

1.  Section  7  of  chapter  86  of  the  Code,  confers  upon  the  personal 

representative  of  a  decedent  the  right  to  bring  a  suit  In  equity, 
as  in  said  section  provided,  either  before  or  after  the  expiration 
of  six  months  from  his  qualification ;  but  he  cannot  bring  such 
suit  aft4^r  six  months,  if  any  creditor  has,  before  such  represen- 
tative commences  his  suit,  filed  a  creditor's  bill  as  provided  for 
in  said  section.    Reinhardt  v.  Reinhardt,  76. 

2.  A  judgment  against  the  personal  representative  of  an  estate  is  not 

even  prima  facie-  much  less  conclusive  evidence  against  the 
devisee  or  heir  of  such  estate  ;  and  the  fact  that  the  same  per- 
son may  be  both  personal  representative  and  heir  or  devisee  does 
not  constitute  an  exception  to  the  rule.    Bank  v.  Oood,  455. 

PLEADING  AND  PRACTICE. 

1.  As  in  ejec^tment  the  action  prior  to  the  act  of  1877  could  be  brought 
only  against  the  party  in  possession,  when  the  premises  were 
occupied,  one,  who  is  interested  in  the  subject  of  the  action 
though  not  a  party  to  the  record,  and  who  employs  counsel  and 
defends  the  action,  after  verdict  with  judgment  for  plaintifiT, 
and  execution  for  costs  unsatisfied,  may  be  required  to  pay  the 
costs  of  plaintifiT  in  such  action.    Johnston  v.  Manns,  16. 

2  A  landlord,  who  is  entitled  to  be  substituted  in  the  plat*e  of  or 
joined  with  the  defendant  in  ejectment,  and  without  causing 
himself  to  be  made  a  party  defends  such  action  unsuccessfully 
in  the  name  of  the  original  defendant,  will  be  ordered  to  pay 
the  costs  of  the  plaintifiT,  after  execution  against  the  defendant 
on  the  record  has  been  returned  unsatisfied.    Id.  17. 

3.  The  appropriate  mode  of  requiring  such  person  to  pay  such  costt«, 

is  by  rule,  requiring  him  to  show  cause  why  he  should  not  be 
compelled  to  pay  the  same.    Id,  17. 

4.  If  a  circuit  court  enter  up  a  judgment  on  the  verdict  of  a  jury, 

sworn  to  try  the  issue  joined,  in  any  ca^  criminal  or  civil, 
including  an  action  of  ejectment  where  no  Issue  has  been  joined* 
or  no  plea  filed  by  the  defendant,  such  judgment  will  for  such 
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PLEADING  AND  PRACTICE  (continued). 

reason  only  be  reversed  by  the  Apellate  Court.  Ruffncr  v.  Hilly 
152. 

5.  If  a  defendant  desires  to  avail  himself  of  the  provision  of  the  stat- 

ute—section 21  of  chapter  125  of  the  Code— which  pemiitfl  a  plea 
in  abatement  and  in  bar  at  the  same  time,  he  must  file  his  pleaA 
at  rules  before  his  right  to  plead  in  abatement  is  lost,  and  he 
cannot  plead  in  abatement,  under  said  statute  or  the  general 
law,  after  he  has  pleaded  in  bar  or  after  the  office  judgment  has 
been  confirmed.    Delaplain  v.  Armstrong,  211. 

6.  AJthough  an  instruction  propounds  the  law  correctly,    and  the 

court  modifie's  it,  the  judgment  will  not  be  reversed  for  that  rea- 
son, unless  the  modification  was  to  the  prejudice  of  the  exceptor. 
Tompkins  v.  Kanawha  Board,  224. 

7.  A  plea  of  nil  debet  in  an  ac*tiou  of  indehitatm  assumpsit  is  cured 

by  a  verdict  and  will  be  treated  in  the  Appellate  Court,  as  if  it 
had  been  a  plea  of  non  attmimpsit.    Smith  v.  Townsend,  486. 

8.  If  no  a<;eount  of  payments  is  filed  with  a  plea  of  payment,  under 

I  4  ch.  126  of  Code  of  W.  Va.  no  proof  can  be  given  by  the  de- 
fendant of  any  partial  payments ;  but  if  without  objection  on 
the  part  of  the  plaintifif  the  defendant  does  prove  such  partial 
payments,  the  jury  may  properly  consider  such  proof  and  base 
their  verdict  uix)n  it.    Id, 

9.  A  simple  statement  of  the  facts  in  a  case,  though  signed  by  the 

judge,  is  no  part  of  the  record,  if  not  made  so  by  an  entry  on 
the  record-book  or  by  its  being  incorporated  in  and  in  some 
•    manner  made  part  of  a  bill  of  exceptions,  which  is  made  a  part 
of  the  record  by  an  entry  on  the  record-book.    Id, 

10.  An  appellate  court  can  not  set  a^side  a  verdict  and  award  a  new 

trial,  which  the  court  below  refused,  if  there  be  in  the  case  suf- 
ficient evidence  to  justify  the  verdict  after  rejecting  all  parol  evi- 
dence in  conflict  with  such  evidence,  and  which  was  offered  by 
the  party,  against  whom  the  verdict  was  rendered.    Id, 

11.  Where  in  an  action  of  covenant  for  breach  of  warranty  of  title 

the  declaration  sets  out  the  making  of  the  deed  and  the  general 
warranty  of  title  therein  contained,  and  no  plea  of  non  est  fac- 
tum is  pleaded,  but  the  only  pleas  pleaded  on  "covenants  per- 
formed'' and  covenants  not  broken,  the  making  of  the  deed  and 
the  warranty  are  admitted  by  the  pleadings,  and  no  proof  there- 
of is  necesary.    Riddle  v.  Core,  530. 

12.  On  a  demurrer  to  evidence  the  only  question  for  the  considera- 

tion of  the  court  is,  whether  the  evidence  supports  the  issue. 
Id, 
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PLEADING  AND  PRACTICE  (confinued), 

13.  After  joinder  in  the  demurrer  the  general  practice  is  for  the  jury 

to  assess  conditional  damage.    Id, 

14.  Anew  trial,  in  such  a  case,  because  the  verdict  is  excessive,  can 

as  in  other  cases  only  be  had  uik>ii  motion^  as  the  court  is  not 
bound  ejT  mero  motu  to  grant  a  new  trial.  The  Appellate  Court 
cannot  grant  a  new  trial  without  such  motion  in  the  inferior 
court.    Id. 

15.  Under  the  provisions  of  section  5  of  chapter  12(5  of  the  Code  of 

this  State,  in  any  action  on  a  contract,  whether  the  contract  be 
by  deed  or  by  parol,  the  defendant  may  flle  a  plea  alleging  any 
such  failure  in  the  consideration  of  such  contract,  or  fraud  in 
its  procurement,  as  would  entitle  him  either  to  recover  damages 
at  law  from  the  plaintiff',  or  to  relief  in  etjuity,  in  whole  or  in 
l>art ;  and  if  such  plea  is  sufficient  in  form  he  is  entitled  to 
prove  facts  showing  such  failure  in  the  consideration  in  whole 
or  in  i>art.    Fishrr  v.  Burdeft^  626. 

16.  The  verdict  of  a  jury,  which  necessarily  dis}K)ses  of  all  the  issuer 

in  tlie  case,  is  sufficient,  although  it  may  not  respond  separately 
to  each  several  issue  or  fact  presented  by  the  pleadings.  Black 
V.  Thomofi^  709. 

17.  In  an  action  of  nf^Huumpmt  the  defendant  pleads  payment  and 

flies  with  his  plea  specifications  of  sets-off'  excee<ling  in  amount 
the  demand  of  the  plaintiff,  and  the  jury  by  its  verdict  finds  for 
the  defendant  simply  a  gross  sum.    Held  : 

That  under  section  9  of  chapter  126  of  the  Code  such  verdict 
must  be  interpreted  as  a  finding  that  the  sets-off  of  the 
defendant  exweded  the  amount  to  which  the  plaintiff  was 
entitled  by  the  sum  so  found,  and  the  verdict  is  not,  there- 
fore, ambiguous  or  uncertain.    Id. 

18.  Where  the  evidence  and  not  the  facts  is  certified  in  the  bill  of 

exceptions  the  appellate  court  will  not  reverse  the  judgment 
unless,  after  rejecting  all  the  conflicting  parol  evidence  of  the 
exceptor  and  giving  full  faith  and  credit  to  that  of  the  adverse 
party,  the  decision  of  the  trial  court  still  appears  to  be  wrong. 
Id. 

19.  Where  the  matters  certified  in  form  as  facts  are  in  any  respect 

conflicting,  such  certiflcate  must  he  treated  as  containing  the 
evidence  and  not  the  facts.    Id. 

20.  If  tlie  verdict  can  not  l>e  sustained  according  to  the  foregoing 

rules,  it  is  as  much  the  duty  of  the  trial-court  to  set  the  same 
aside  in  such  case  as  it  is  its  duty  to  sustain  the  verdict  when  it 
does  not  contravene  said  rules  ;  and  while  the  appellate  court 
ought  not  to  set  aside  the  verdict  with  the  same  facility  as  the 
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PLEADING  AND  PRACTICE  (continued), 

trial-court,  because  in  such  court  the  weight  which  must  always 
be  given  to  the  verdict  of  a  jury  fairly  rendered  is  supplemented 
by  that  of  the  opinion  of  the  judge  who  presided  at  the  trial 
which  is  entitled  to  peculiar  respect  upon  the  question  of  a  new 
trial  upon  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence, still  the  action  of  the  trial-court  in  such  cases  may  be 
reviewed  by  the  appellate  court  and  in  a  clear  and  plain  case  it 
is  the  duty  of  that  court  to  set  aside  the  verdict  and  order  a  new 
trial.    Id. 

21.  Other  rules  and  principles  stated  which  should  govern  courts  in 

denying  or  granting  motions  to  set  aside  the  verdict  of  a  jury 
upon  the  ground  that  it  is  not  warranted  by  the  evidence.    Id. 

22.  A  case  in  which  the  appellate   court  set   liside  a  verdict  and 

ordered  a  new  trial  upon  the  ground  that  the  verdict  was 
clearly  and  plainly  unsupported  by  the  evidence.    Id.  710. 

See  Change  of  Venue ^  1,2;  AVirfrncr,  1-7;  Demurrer^  1-3,  5;  In- 
tturancey  1-18 ;   Unlawful  Entry  and  Detainer^  1-3. 

PLEA  IN  ABATEMENT.    See  PL  <«■  Pr.,  5. 

PLEA  IN  BAR.    See  PL  A  Pr.,  5. 

PRP:SUMPTI0N  of  law.    see  Corporatiom,  1. 
PRINCIPAL  AND  AGENT. 

1.  Where  an  agent  buys  a  claim  for  his  principal,  and  in  order  to  in- 

duce the  seller  to  part  with  it  makes  false  and  fraudulent  mis- 
representations in  reference  thereto,  and  the  principal  accepts 
the  purchase  and  takes  the  benefit  thereof,  he  cannot  while 
claiming  the  benefit  of  the  purchase  and  retaining  the  claim 
repudiate  said  representations  of  his  agent,  on  the  ground  that 
they  were  not  authorize  by  him  and  were  not  within  the  scope 
of  his  authority.    Lane  v.  Blacky  617. 

2.  Where  an  attorney  or  agent  undertakes  the  collection  of  a  claim 

for  his  client  or  principal  and,  while  such  relation  exists,  buys 
the  claim  from  his  principal,  whether  false  representations  were 
made  or  not  to  induce  the  principal  to  sell  his  claim,  or  even  if 
the  claim  was  sold  for  an  adequate  price,  the  sale  is  voidable  at 
the  option  of  the  principal.    Id. 

See  Parties^  4,  5,  6. 

PRINCIPAL  AND  SURETY. 

1.  In  a  suit  on  the  bond  of  an  administrator  against  the  principal 
and  sureties  therein,  the  bar  of  the  statute  of  limitations,  as  to 
such  sureties,  is  ten  years  from  the  return  day  of  an  execution 
issued  on  the  plalntilTs  claim  ;  or  ten  years  from  the  time  the 
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PRINC^IPAL  AND  SURETY  {continued) 

adniiDiHtrator  shall  have  been  ordered  by  a  court  acting  upon 
hi8  account,  to  pay  Hueh  claim. 

2.  If  a  Hurety  extinguiHheH  the  debt  of  hiH  principal,  in  whole  or  in 

part,  for  any  Hum  lean  than  the  full  amount  so  extinguished,  he 
can  in  the  absence  of  an  expresH  contract  recover  from  his  prin- 
cipal only  the  amount  actually  paid  by  him.  Mattf^ewB  v.  Hali^ 
510. 

3.  The  implied  contract  in  Huch  case  ih,  that  the  surety  shall  be  in- 

demnified only,  and  he  will  not  be  allowed  to  speculate  out  of 
his  principal ;  conse<iuenlly,  if  a  surety  obtains  a  credit  on  the 
debt  of  his  principal  without  pecuniary  cost,  loss  or  damage  to 
himself,  he  will  not  be  entitled  to  recover  anything  for  procur- 
ing such  credit,  although  his  principal  avails  himself  of  the 
benefit  of  such  credit  and  the  same  is  allowed  to  him  by  the 
creditor.    Id, 

Hee  BondH,  4,  5,  6,  7. 

PROHIBITION.    Hee  Writ  of  I^oMMion,  1,  2,  3,  4,  6. 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANCJE. 

1.  Where  a  uon-negottable  note  or  bond  is  given  by  a  debtor  to  his 

creditor  for  an  existing  debt,  such  l)ond  or  note  is  prima  facie 
not  a  conditional  payment  but  (collateral  security  for  such  debt; 
but  it  may  be  shown,  by  either  direct  or  circumstantial  evidence 
to  have  been  intended  by  the  parties  to  be  an  absolute  or  condi- 
tional payment.  If  sucli  lx)nd  or  note  was  received  as  collateral 
security,  though  it  be  made  payable  at  a  future  time,  unless  there 
was  an  agreement  to  postpone  the  right  of  action  on  the  origi- 
nal debt  proven  by  other  evidence  direct  or  circumstantial,  the 
taking  of  such  (collateral  security  does  not  suspend  the  right  of 
action  on  the  original  debt,  and  therefore  does  not  release  the 
sureties  from  their  liability.  Sa^re  v.  King,  17  W.  Va.  562. 
Jfoge  V.  Vinfrouxy  1. 

2.  The  giving  of  a  new  note  for  an  old  one  which  had  become  due— 

the  amount  and  maimers  of  the  two  notes  being  the  same — ^will 
not  l)e  treated  as  a  payment  or  extinguishment  of  the  old  note 
or  the  pre-existing  debt,  unless  the  parties  so  express^/  agree ; 
but  it  will  l)e  regarded  merely  as  an  extension  of  credit.  Bank 
v.  Oood^  455. 

3.  In  such  case  the  surrender  of  the  old  note  will  not  of  itself  raise  a 

presumption  of  such  agreement  to  extinguish  the  old  note  by 
the  giving  of  the  new  one,  it  being  (considered  as  a  conditional 
surrender  and  that  its  obligation  is  restored  and  revived,  if  the 
new  note  is  not  paid.    Id, 
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PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE  (conVd). 

4.  And  the  new  note  will  not  be  regarded  88  a  payment  of  the  old, 

even  when  it  Ih  so  expressly  agreed,  if  such  agreement  was  pro- 
.cured  by  the  concealment  of  any  material  fact  affecting  the 
security  of  the  debt.    Id, 

5.  Nor  will  the  presumption  apply  where  the  creditor,  when  he 

takes  the  new  note,  abandons  some  security  which  he  holds.  Id. 

See  Payment ;  Partners  and  Partnershipj  3. 

PURCHASE-MONEY.    See  (bmmisfiio7ierfi,  1 ;  Chy.  PI,  <k  Pr,  2,  3, 
6,  7  ;  Willa,  9. 

REASONABLE  DILir4EN(^E.     See  r%.  PI.  <t  Pr.,  1. 

RECORD. 

1.  A  record  imports  such  absolute  verity,  that  no  person  against 

whom  it  is  pronounced  will  be  permitted  to  aver  or  pi-ove  any- 
thing against  it.    State  v.  Vent^  796. 

2.  The  record  to  which  such  absolute  verity  is  imputed  consists  not 

only  of  what  is  written  on  the  record-book  and  authenticated  by 
the  signature  of  the  judge,  but  it  also  consists  of  all  indictments, 
pleadings  and  papers  referred  to  by  the  record-book  and  thereby 
made  a  part  of  the  record.    Id, 

3.  But  if  a  record  is  interlined  or  erased  in  a  material  matter  and  it 

is  alleged,  that  this  was  done  after  the  record  was  made,  by 
some  unauthorized  person,  such  alteration  constitutes  no  part 
of  the  record,  and  an  enquiry  may  be  made  into  the  genuine- 
ness of  such  altered  record,  and  it  may  be  proven  by  parol,  that 
such  alteration  was  thus  made  by  one  not  authorized  to  make 
it.  This  is  not  controverting  the  absolute  verity  of  the  record, 
but  simply  enquiring  as  to  what  ideally  constitutes  the  record. 
■  If  this  were  not  allowed,  tjie  absolute  verity  attributed  to  a 
record  could  be  used  to  give  sanction  to  a  forgery  or  to  a  fraudu- 
lent erasure  ot  the  record.    Id. 

4.  When  a  record  is  thus  to  be  restored  to  its  original  and  true  form, 

the  proper  mode  of  doing  it  is  by  a  motion,  which  can  be  made 
even  after  the  case,  in  which  the  record  is  made,  has  been  re- 
moved to  the  Appellate  Court ;  but  such  motion  can  only  be 
made  in  the  court  below,  in  which  the  record  was  made  up.    Id, 

5.  Though  a  record  appears  to  have  been  interlined  or  erased,  its 

verity  can  not  be  assailed  incidentally  or  in  any  other  court, 
but  only  in  the  court  where  the  record  is  made,  and  then  only 
when  it  is  directly  called  in  question  by  a  motion  to  correct 
it.    Id. 

6.  When  a  record  has  been  thus  restored  to  its  original  and  true 

form,  the  record  will  in  all  other  proceedings  be  taken  in  ife  cor- 
rected and  not  in  its  falsified  form.     Id, 

See  Appellate  (burt,  2-5  ;  PI.  d-  Pr,,  9. 
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REHEARING.    See  Chy,  PL  <fc  Pr.,  1. 

REPEAL  OF  RTATITTES.    See  Writ  of  ProMbifion,  4. 

REVIVAL  OF  SUITS.    See  Unlawful  Entry  and  Detainer,  3. 

ROADS.     See  Eminent  Domain. 

SALES  IN  GROSS.    See  Vendi)rs  and  Vendeen,  1^,  16-19. 

SECURITIES.    See  Mortgage,  1-6. 

SET-OFF.    See  Taxe^,  1. 

SHERIFF.    See  Taxes,  1. 

SPECIAL  JUDGE.    See  Appellate  Court,  11. 

SPP:CIFIC  execution.    See    Ve7idor8  and    Vendees,  Q,  1  \  De- 
murrer, 6,  7,  8. 

STATEMENTS.    See  Insurance,  12-18.  ^ 

STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  limitationH  does  not  commence  to  run  in  favor  of  an 

occupant  of  land,  while  the  title  thereto  is  vested  in  the  State. 
But  the  statute  does  commence  to  run  in  favor  of  such  occu- 
pant against  the  grantee  of  the  State  from  the  date  of  the  grant 
of  the  land  so  occupied.    Hall  v.   Webb,  318. 

2.  Where  land  had  been  granted  by  the  State,  and  an  adversary  poe- 

session  hud  commenced  to  run  against  the  true  owner,  and  sub- 
sequently such  land  became  forfeited  to  the  State  under  the  de- 
linquent land  laws,  such  possession  would  not  l>e  adversary  to 
the  State  or  her  grantee  after  the  forfeiture,  except  from  the  time 
the  land  was  re-granted  or  sold  by  the  State.    Id. 

3.  The  act  of  the  Legislature  of  this  State,  passed  February  6, 1873,  in 

so  far  as  it  attempts,  in  actions  for  the  recovery  of  land,  to  ex- 
clude from  the  time  fixed  as  the  bar  in  such  actions  by  the 
statute  of  limitations,  the  period  from  the  28th  day  of  February, 
1865,  to  the  date  of  the  passage  of  said  act,  is  unconstitutional 
and  inoperative  as  to  actions  which  had  become  barred  l)efore 
the  passage  of  said  act.    Id, 

4.  Since  the  disuse  of  special  replications  in  equity  practice.  If  a  bill 

in  eciuity  shows  on  its  face  that  the  relief  it  prays  for  is  barred 
by  the  lapse  of  time,  advantage  may  be  taken  of  such  bar  by 
demurrer  as  well  as  by  plea.    Jackson  v.  Hull,  601. 

5.  Where  a  suit  is  brought  by  a  lien-creditor  against  his  debtor  to 

subject  the  lands  of  the  latter  to  the  payment  of  his  debt,  and 
during  the  pendency  of  such  suit  another  lien-creditor  of  such 
debtor,  by  leave  of  the  court,  files  his  petition  in  said  suit  and  is 
made  a  party  thereto,  and  pix)cess  is  ordered  against  the  defend- 
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STATUTE  OF  LIMITATIONS  (continued). 

ant  to  answer  such  petition,  which  is  not  issued  at  once  but  is 
subsequently  issued  and  duly  served  on  the  defendant.    Held  : 

That  in  such  ca»e  the  statute  of  limitations  ceases  to  run  against 
the  debt  of  such  petitioner  at  the  time  he  files  his  petition 
and  not  at  the  time,  when  the  process  to  answer  it  is 
served  on  the  defendant.    Id. 

See  Pri7i<np(ti  and  Surety  1 ;  Parfjters  and  PartnerHhip,  4 ;  Deeds^ 
6,  7 ;  Mortgage,  6. 

STAY  OF  PROCEEDINGS.    See  Chy.  Pi.  <«•  Pr.,  12. 

STOCKS  AND  STOCKHOLDERS.    See  (\)n>orationH,  1,  2. 

TAXES. 

A  tax-payer  will  not  l)e  allowed  to  offset  the  sherifTs  personal  indebt- 
edness to  him  against  tlie  taxes  due  the  State,  county  or  district. 
Humphrey  v  Patton,  22(). 

TIME.     See  Demurrer,  8 ;  Vr.  PL  &  Pr.,  6. 
TITLE.    See  Abandonment,  1,  2, 3,  4. 
TOLLS.     See  Negli{fenee,  5. 
TORT.    See  Unlawful  Entry  and  Detainer,  2. 
TRUSTS  AND  TRUSTEES. 

Real  estate  is,  by  deed,  conveyed  to  a  trustee  for  the  sole  use  of  Ruth, 
the  wife  of  N.,  with  power  to  said  trustee,  upon  the  written 
request  of  said  Ruth  atteste<l  by  a  credible  witness,  to  sell  and 
convey  the  same  in  fee  simple  to  any  person  she  may  designate 
by  writing  as  aforesaid.  The  trustee  in  pursuance  of  such  writ- 
ten request  by  Ruth  conveys  said  real  estate  by  trust-deed  to 
secure  the  payment  of  a  note  executed  by  said  Ruth.    Held  : 

The  said  conveyance  by  the  trustee  under  said  power  operated 
as  a  grant  from  the  grantors  in  the  deed  creating  the  use 
and  conferrhig  the  power  and  not  as  a  grant  from  the  usee, 
the  said  Ruth  ;  and  consequently,  said  conveyance  by  the 
trustee  under  said  power,  operated  as  a  valid  conveyance 
of  the  eorpus  of  said  real  estate,  although  neither  the  said 
Ruth  nor  her  husband  wa«  a  party  thereto,  and  the  hus- 
band did  not  unite  in  said  written  request.  Norvell  v. 
Hedrck,  523. 

See  Acknowledgment  of  J-eedjt,  1  ;  Parties  4,  5,  6  ;  Widows,  1 ; 
Chy.  PI.  d'  Pr,,  6,  7  ;   Vendors  and  Vendees,  10,  11,  12. 


Digiti 


zed  by  Google 


xl  Index. 

UNLAWFUL  ENTRY  AND  DETAINER. 

1.  A  motion  to  quaah  a  summonH  in  unlawful  entry  and  detainer, 

which  summons  required  the  defendants  *'to  appear  before  the 
president  and  Justices  of  our  county  court  for  the  county  of 
Jackson  on  the  first  day  of  the  April  term,  1880,"  was  properly 
overruled,  as  the  defendants  were  presumed  to  know  at  what 
place  In  the  county  the  said  court  would  be  held.  Cunningham 
V.  Sayre^  440. 

2.  It  is  regular  and  proper  to  try  an  action  of  tort  against  defendants, 

who  have  pleaded,  without  waiting  for  other  defendants  to  ap- 
pear and  plead.    Id, 

3.  Under  section  2  of  chapter  127  of  the  Code,  where  pending  an 

action  of  unlawful  entry  and  detainer  the  plaintiff  dies,  the 
action  may  be  revived  in  the  name  of  his  heirs  at  law  or  de- 
visees.   Id, 

See  Abandonment^  1,2,  3,  4. 

USURY. 

1.  The  plea  of  usury  is  a  defense  personal  to  the  debtor,  therefore  in 

his  lifetime  his  creditor  cannot  plead  it  to  defeat  the  claim  of 
another  creditor  in  whole  or  in  part.    Lee  v.  Feamster^  108. 

2.  Where  a  creditor  is  secured  by  a  second  deed  of  trust  on  the  same 

property,  he  has  but  the  equity  of  redemption  and  cannot  plead 
usury  against  a  creditor  secured  under  the  first  trust>-deed.    Id. 

3.  Where  usurious  interest  has  been  paid  and  the  transaction  closed, 

the  borrower  may  recover  back  from  the  lender  the  excess  so 
paid  beyond  the  legal  rate,  in  an  action  of  assutnpmt  for  money 
had  and  received  ;  but  if  the  debt  or  any  iMirt  of  it,  on  which 
such  usurious  interest  has  been  paid,  remains  unpaid,  a  court  of 
equity  in  stating  the  account  between  the  parties  will  credit 
upon  the  principal  of  such  unpaid  part  whatever  usurious  inter- 
est has  been  paid,  and  give  the  lender  a  decree  for  his  debt  with 
legal  interest  only.    Norvell  v.  Hedrick^  523. 

VENDORS  AND  VENDEES. 

1.  If  the  vendor  agrees  in  writing  to  convey  or  by  deed  does  convey 

to  his  vendee  for  a  specific  price,  a  tract  of  land  described  by 
metes  and  bounds  **as  containing  a  specified  number  of  acres 
more  or  less,"  it  is  a  sale  in  gross  and  not  by  the  acre  and  there 
is  no  ambiguity  in  the  written  contract  or  deed  on  this  point, 
though  the  price  named  be  an  exact  multiple  of  the  number  of 
acres  named.  The  case  of  Besen  v.  Humphreyn^  75  Va.  p.  196 
disapproved,  and  the  15th  syllabus  in  CrisUp^  Ouardiany  \\ 
Cain,  18  W.  Va.  p.  441  approved.    Depue  v.  Sergeant,  326. 

2.  When  a  bill  is  filed  to  enforce  a  vendor^s  lien,  and  the  answer  asks 

an  abatement  of  the  price  on  account  of  a  deficiency  in  the 
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VENDORS  AND  VENDEES  (continued). 

quantity  of  the  land,  because  of  fraud  in  the  vendor  in  misrep- 
resenting in  tlie  deed  the  quantity  of  the  land,  or  because  the 
land  was  sold  by  the  acre  and  not  in  gross,  such  answer  in  either 
case  alleges  no  new  matter,  which  constitutes  a  claim  for  affirm- 
ative relief  within  the  meaning  of  J  36  of  ch.  125  of  Code  of  West 
Virginia ;  but  presents  simply  a  defense  to  the  plaintiff's  de- 
mand, and  therefore  the  court  should  not  permit  a  special  repli- 
cation to  such  answer  to  be  filed,  but  only  a  general  replication. 
Id.  327. 

3.  If,  on  the  hearing  of  such  a  case  when  the  answer  claimed  an 

abatement  because  the  contract  was  for  a  sale  by  the  acre  the 
evidence  shows,  that  the  contract  was  in  writing,  and  that  it 
was  a  sale  in  gross,  but  that  the  defendant  is  entitled  to  an 
abatement  because  of  the  fraud  of  the  plaintiff  in  misrepresent- 
ing the  quantity  of  the  land  in  the  tract  sold,  the  court  ought  to 
permit  the  defendant  to  withdraw  his  answer  and  file  another 
corresponding  with  the  facts  proven  ;  but  if  the  plaintiff  replies 
generally  to  this  answer,  the  court  should  allow  the  parties 
time  to  take  testimony  on  the  new  issue  thus  made  up.    Id. 

4.  Where  the  contract  of  sale  is  in  writing  and  unambiguous,  no 

parol  evidence  of  any  character  can  be  received  to  prove,  that  the 
parties  intended  a  sale  by  the  acre  if  on  the  face  of  the  contract 
it  is  a  sale  in  gross.  But,  though  the  contract  be  in  writing  and 
unambiguous  and  is  a  sale  in  gross  yet,  if  the  pleadings  show 
that  the  issue  between  them  is,  whether  the  vendor  did  mis- 
represent the  number  of  acres  in  the  land  by  the  contract,  to 
the  prejudice  of  the  vendee,  any  sort  of  parol  evidence  which 
tends  to  establish  such  fraud  may  be  received  even  though  it 
tends  to  contradict  the  written  contract,  as  by  showing  that  the 
land  was  considered  by  the  parties  as  sold  by  the  acre.    Id. 

5.  The  general  rule  is,  that  if  in  case  of  a  deficiency  in  quantity  in 

the  sale  of  land,  the  vendee  for  any  cause  is  entitled  to  an  abate- 
ment of  the  price,  this  abatement  should  be  at  the  rate  of  the 
average  value  per  acre  of  the  entire  tract  sold.    Id. 

6.  Where  a  vendee,  who  before  the  beginning  of  the  late  civil  war, 

and  during  the  continuance  thereof,  resided  in  Madison  county, 
Virginia,  east  of  the  Allegheny  mountains,  purchased  a  tract  of 
land  before  the  commencement  of  said  war,  situated  in  Fayette 
county,  Virginia,  from  his  vendor  who  then  resided,  and  who 
during  said  war  continued  to  reside,  in  the  county  of  Kanawha, 
Virginia,  partly  for  cash,  and  partly  upon  credit,  payable  in  in- 
stalments, which  did  not  become  due,  until  after  the  proclama- 
tion of  the  president  of  the  United  States,  dated  the  16th  day 
of  August,  1861,  declaring  certain  States,  and  parts  of  States,  in 
a  state  of  insurrection  against  the  government  of  the  United 
States,  the  right  of  the  said  vendor  to  a  specific  execution  of  said 
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VENDORS  AND  VENDEES  (conHnued), 

contract  from  the  16th  day  of  August,  1861,  to  the  end  of  said 
war,  wa8  suspended  ;  and  that  during  the  same  period,  it  became 
and  was  unlawful  for  such  vendee  to  enter  the  military  lines  of 
the  United  States  to  pay  said  instalments  as  they  became  paya- 
ble.    CMnnanx.  Edwards,  347. 

7.  Where  said  vendor  during  said  war,  and  while  said  vendee  con- 
tinued to  reside  in  said  county  of  Madison  and  within  the  mili- 
tary lines  of  the  Confederate  States,  instituted  his  suit  in  chan- 
cery in  the  circuit  court  of  Kanawha  county,  then  a  part  of  West 
Virginia,  against  said  vendee  to  sell  said  land  to  pay  said  unpaid 
purchase-money,  alleging  in  said  bill  that  all  of  the  defendanUi 
therein  were  non-residents  of  this  State,  and  that  they  resided 
in  the  State  of  Virginia,  east  of  the  Blue  Ridge ;  and  where  none 
of  the  defendants  in  said  suit  appeared  thereto,  or  was  served 
with  process  thereon,  but  the  bill  was  taken  for  confessed  against 
them  upon  an  order  of  publication  only,  and  where  the  land  was 
sold  under  a  decree  in  said  cause,  rendered  upon  said  bill  so 
taken  for  confessed,  and  was  purchased  by  said  vendor.  Held  : 
That  such  decree  is  absolutely  void  ;  and  in  a  suit  brought  by 
such  vendee  against  said  vendor,  to  enforce  the  specific 
execution  of  the  contract  for  the  sale  of  said  land  will  be 
treated  as  a  nullity.    Id. 

H.  Where  during  the  late  civil  war  defendants,  who  resided  within 
the  military  lines  of  the  Confederate  States,  were  sued  in  the 
courts  of  this  State  and  within  the  military  lines  of  the  United 
States ;  and  where  such  defendants  were  by  the  laws  of  the 
United  States  or  the  laws  of  this  State,  prohibite<l  from  appear- 
ing or  remaining  in  this  State,  and  thereby  prevented  from 
making  defense  to  such  suit,  such  ])rohibition  will  be  treated  as 
a  denial  of  their  right  to  make  such  defense,  and  equivalent  to 
striking  out  their  appearance  and  defense  after  the  same  had 
been  in  fact  made.    Id,,  348. 

9.  The  said  vendor  having  become  the  purchaser  of  said  land  under 

such  decree,  and  subsequently  conveyed  the  same  to  other  par- 
ties, neither  he  nor  they  thereby/  acquired  any  valid  title  or 
claim  to  said  land.    Id, 

10.  The  said  vendee  having  purchased  the  said  land  for  himself  and 

also  as  trustee  for  other  parties  whose  interest  appears  upon  the 
face  of  the  title-bond  executed  to  him  by  said  vendor,  for  the 
conveyance  of  the  legal  title  thereto,  such  beneficiaries  were 
necessary  parties  in  any  suit  instituted  by  said  vendor  to  sell 
the  said  land  to  satisfy  said  unpaid  purchase-money;  and  not 
having  been  made  parties  to  such  suit,  they  are  not  bound  by 
the  decree  rendered  therein.    Id. 

11 .  The  said  vendor  having  purchased  said  land  under  the  said  decree, 

for  a  sum  largely  in  excess  of  the  amount  therein  decreed  to 
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VENDORS  AND  VENDEES  (continued), 

him,  and  never  having  paid  the  same,  as  required  by  said  decree, 
would,  in  cBj^  said  decree  be  held  valid,  hold  the  same  as  trus- 
tee for  the  use  of  said  beneficiaries,  according  to  their  several  in- 
terests therein.    Id, 

12.  In  such  a  case,  the  said  vendee  and  said  beneficiaries,  have  the 
right  to  maintain  an  original  bill  against  the  said  vendor,  and 
his  said  alienees  to  enforce  the  specific  execution  of  said  contract, 
notwithstanding  said  decree.    Id, 

18.  A  court  of  equity  will  not  decree  a  cancellation  of  a  contract  for 
the  sale  of  land  between  vendor  and  vendee,  in  the  absence  of 
mistake,  accident  or  fraud,  where  the  contract  is  not  illegal  or 
contrary  to  public  policy,  merely  on  the  ground  of  deficiency  in 
the  quantit}'  of  land  sold,  where  compensation  for  such  defi- 
ciency, can  be  made  to  such  vendee.    Anderson  v.  Snyder^  632. 

14.  Where  a  vendee  has  conveyed  to  the  vendor  certain  lands,  in  ex- 

change for  other  lands  sold  to  such  vendee  and  the  vendor  has 
conveyed  the  lands  so  conveyed  to  him,  to  a  third  party,  and  he 
is  unable  to  reconvey  said  lands  to  such  vendee,  it  is  error  in 
the  court  to  decree  a  cancellation  of  said  deed,  in  a  suit  brought 
by  said  vendee  against  said  vendor  and  his  alienees  of  said 
land,  upon  the  consent  of  said  vendor,  even  where  his  said 
alienees  fail  to  appear,  in  the  circuit  court  or  in  this  Court  to 
resist  the  same.    Id, 

15.  If  it  appear  to  this  Court  that  such  decree  of  cancellation  so  entered 

by  the  consent  of  such  vendor,  will  be  detrimental  to  the  inter- 
ests of  any  of  the  defendants,  it  will,  in  accordance  with  its 
ninth  rule  of  practice  "consider  the  whole  record  as  before  it 
and  will  review  the  proceedings  in  whole  or  in  part,  in  the 
same  manner,  as  it  would  do,  were  such  appellee  to  bring  the 
same  before  it  by  appeal,  unless  such  error  shall  be  waived  by 
such  appellee.*'    Id, 

16.  If  the  vendor  by  his  written  contract  agrees  to  convey  for  a  speci- 

fied price,  a  tract  of  land  described  by  metes  and  bounds  or 
otherwise,  with  the  words  added,  containing  a  specified  num- 
ber of  acres,  or  that  number  of  acres  "more  or  less,'*  this  on  the 
the  face  of  such  contract  is  a  contract  not  by  the  acre,  but  in 
gross  and  without  any  implied  warranty  of  the  quantity,  and 
not  being  ambiguous  cannot  be  explained,  modified  or  altered 
by  any  kind  of  parol  testimony.  And  in  such  a  case,  if  there 
was  no  fraud  in  either  party,  a  court  of  equity  will  allow  no 
abatement  or  compensation  on  account  of  a  deficiency  in  the 
quantity  of  said  land.    Id, 

17.  Although  the  sale  be  in  gross,  and  not  by  the  acre,  if  the  vendor, 

to  induce  the  vendee  to  purchase,  falsely  represents  to  him  that 
the  land  contains  a  specified  number  of  acres,  or  that  number 
"more  or  less,"  and  the  vendee  relying  on  the  truth  of  such 
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VENDORS  AND  VENDEES  {contimied). 

representation,  is  thereby  induced  to  purchase  the  same  as  con- 
taining about  that  number  of  acres,  at  a  price  he  would  not 
otherwise  have  given  for  it,  such  representation  even  if  inno- 
cently made,  may  amount  to  an  implied  warranty  of  the  num- 
ber of  acres,  and  the  vendor  may  be  copipelled  to  account  to  the 
vendee  for  a  deficiency  in  the  number  of  acres.    Id, 

18.  If  such  false  representations  of  such  vendor  be  unqualified,  as 

made  upon  his  personal  knowledge,  and  the  vendee  believe  and 
rely  on  them  as  true,  which  he  has  a  right  to  do,  it  ought  prim  a 
facie  to  be  regarded,  that  the  vendee  was  induct  to  pay,  or  to 
agree  to  pay  the  price  named  in  the  contract  because  of  the  state- 
ment contained  in  it  of  the  number  of  acres  in  the  tract  of  land 
sold,  and  the  vendor  must  in  the  absence  of  all  proof,  be  r^ard- 
ed  as  guilty  of  a  fraud  upon  the  vendee,  and  for  this  reason  a 
court  of  equity  will  require  the  vendor  to  make  to  the  vendee 
an  abatement  from  his  purchase-money  if  not  paid,  or  if  paid, 
compensation  for  such  deficiency.    Id,  633. 

19.  The  measure  of  such  compensation  or  abatement  is  the  contract 

price  by  the  acre,  of  the  land  sold,  if  the  same  can  be  ascertained, 
and  if  not  ascertainable,  then  the  average  value  by  the  acre  of 
the  land  sold,  must  be  taken  as  the  measure  of  such  compensa- 
tion or  abatement.    Id. 

20.  Sections  22  and  23  of  chapter  130  of  the  Code  of  West  Virginia 

made  no  material  change  in  the  common  law  rule  of  evidence 
as  to  husband  and  wife  giving  evidence,  for  or  against  each 
other,  in  a  cause  in  which  they  are  parties,  except  in  an  action 
or  suit  between  husband  and  wife.  Hose  &  Co.  v.  Brown,  10  W, 
Va.  122  and  HiU  et  ux.  v.  Proctor,  11  W.  Va.  59.     Id. 

21.  In  the  fifth  exception  to  section  23  of  chapter  130  of  the  Code  of 

West  Virginia,  the  words  in  *^an  action  or  suit  between  husband 
and  unfe,^^  are  to  be  construed  as  synonymous  with  the  words, 
**a  controversy  between  husband  and  wife,"  and  therefore 
neither  the  husband  or  wife  was  a  competent  witness  for  or 
against  each  other  in  a  controversy  between  them,  and  a  third 
party  in  any  action,  suit  or  other  proceeding,  although  they 
may  severally  stand  therein,  as  plaintifiTand  defendant.     Id. 

22.  On  a  contract  for  the  sale  of  land  the  vendee  is  entitled  to  a  gen- 

eral warranty  deed,  where  the  vendor  is  seized  of  the  land  in 
his  own  right,  unless  the  contrary  is  agreed  upon  ;  but  if  the 
vendor  be  an  executor,  trustee  or  commissioner  of  the  court, 
the  vendee  is  entitled  to  a  deed  with  special  warranty  only. 
Tavenner  v.  Barrett,  657. 

23.  Where  a  party  purchases  land  of  a  special  commissioner  of  the 

court,  and  his  purcha.se  is  confirmed,  but  before  a  deed  is  made 
to  him,  he  executes  a  power  of  attorney  to  the  special  commis- 
sioner authorizing  him  to  sell  this  land  for  him,  and  the  special 
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VENDORS  AND  VENDEES  {continued', 

commissioner  does  so  and  signs  a  written  contract  agreeing  to 
convey  this  land  to  the  purchaser  on  tlie  payment  of  the  whole 
of  the  purchase-money,  signing  the  contract  as  special  commis- 
sioner and  attorney  in  fact  of  the  first  purchaser.    Held  : 

The  true  meaning  of  such  contract  is,  that  the  sub-purchaser 
takes  a  deed  from  the  special  commissioner  with  the  assent 
of  the  first  purchaser,  and  therefore  he  is  in  such  case  only 
entitled  to  a  deed  with  special  warranty  of  title.    Id. 

VENDOR'S  LIEN.  See  Chp,  PL  <&  /V.,  6,  7  ;  Vendors  and  Ven- 
deeSy  2. 

VERDICT.    See  PL  A  Pr.,  1,  8,  10,  16,  17,  20,  21,  22. 

WAIVER.    See  C\y,  PL  <«•  iV.,  4,  8. 

WIDOWS. 

1.  A  husband  conveys  real  estate  to  a  trustee  to  secure  the  payment 

of  a  debt  and  the  wife  unites  in  such  conveyance ;  after  the 
death  of  her  husband,  a  creditor's  bill  is  filed  to  subject  the  real 
estate  of  said  husband  to  the  payment  of  his  debts  and  the  said 
trust  property  is  sold  under  a  decree  in  said  suit.    Held  : 

The  widow  is  not  entitled  to  dower  in  the  property  so  conveyed 
or  the  proceeds  thereof,  unless  there  is  a  surplus  after  pay- 
ing said  trust  debt  and  such  costs  as  are  properly  charge- 
able to  the  fund  arising  from  the  sale  of  the  property  so 
conveyed.    Reinhardt  v.  Heinhardt,  76. 

2.  A  husband  dies  seized  of  real  estate  and  owing  debts  exceeding 

the  value  of  all  his  estate,  personal  and  real,  leaving  a  widow 
and  infant  children.  The  widow  as  guardian  of  said  children 
files  a  declaration  of  homestead  on  a  part  of  said  real  estate  after 
the  death  of  the  husband.    Held  : 

That  the  widow  and  children  took  said  real  estate  subject  to  the 
liens  and  equities  against  it  in  the  hands  of  the  husband, 
and  said  declaration  does  not  exempt  it,  or  any  part  of  it, 
from  the  debts  contracted  by  the  husband  and  due  from 
his  estate.    Id, 

See  WUl8,  1-4. 

WILLS. 

1.  Upon  a  bill  in  chancery  to  contest  the  validity  of  a  will,  which  has 
been  regularly  ^admitted  to  probate,  the  functions  of  the  suit 
are  exhausted  when  that  question  is  decided  ;  and  if  the  will  is 
declared  invalid  and  null,  it  is  not  competent  for  the  court  to 
proceed  in  that  cause  further,  as  for  instance  to  establish  another 
will,  which  had  not  been  offered  for  probate,  though  this  was 
also  asked  in  the  bill  by  the  plaintifif^,  the  devisees  in  such  al- 
leged will^  and  though  the  bill  alleged,  that  this  other  will  had 
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WILLS  (continued). 

been  improperly  destroyed.  And  therefore  it  is  not  necessary 
for  the  plaintiffs  in  such  first  bill  to  offer  any  proof  of  the  exe- 
cution of  such  first  will,  before  the  court  directs  an  issue  of 
deimavit  vel  non  as  to  the  will  probated.  Dower  v.  Churchy  23. 

2.  Upon  a  motion  to  set  aside  a  verdict  on  such  an  issue  of  deviaavit 

vel  non^  on  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence, the  court  overrules  the  motion  and  makes  a  decree  ac- 
cording to  the  verdict,  and  the  party  moving  files  a  bill  of  ex- 
ceptions to  the  refusal  of  the  court  to  set  aside  the  verdict,  and 
all  the  evidence  is  set  out  in  the  bill  of  exceptions,  and  it  is  all 
parol  evidence,  the  Appellate  Court  will  reject  all  of  the  evidence 
of  the  exceptors,  which  is  in  conflict  with  that  of  the  other 
party ;  and  if  upon  the  evidence  of  the  appellee  giving  it  full 
force  and  effect,  and  of  that  of  the  appellant  not  in  conflict  with 
it,  the  case  is  in  favor  of  the  appellee,  the  decree  will  be  affirmed. 
fd, 

3.  If  in  such  a  case  the  plaintiffs  in  the  chancery  suit  are  the  devisees 

under  a  former  will  of  the  testator  seeking  to  set  aside  a  later 
will,  which  had  been  admitted  to  probate  and  which  revoked 
the  will  under  which  the  plaintiffs  claimed,  the  heirs  of  the 
decedent,  should  l^  made  parties  defendants  as  well  as  those 
parties,  that  claim  under  the  will  of  the  decedent,  which  had 
been  probated.    Id, 

4.  But  if  in  such  a  cast'  the  heirs  of  the  intestate  are  not  made  parties, 

and  no  objection  is  made  in  the  court  below  till  after  the  issue  of 
devisanit  vel  non  has  been  made  up  and  tried,  and  the  jury  has 
returned  a  verdict  against  the  will,  which  has  been  probated 
those  claiming  under  this  will  cannot  then  be  heard  to  object  t<k 
the  entering  of  a  decree  in  acxjordance  with  the  verdict,  because 
the  heirs  ha<l  not  been  made  pai-ties.    Id, 

0.  On  the  trial  of  such  an  issue  witnesses,  who  have  stated  the  facts 
seen  by  them  shortly  prior  or  subsequent  to  the  making  of  the 
pai3er  by  the  intestate  claimed  to  be  his  will,  which  indicate  the 
capacity  or  incapacity  of  the  deceilent  to  make  a  will,  may  give 
their  opinion  to  the  Jury  Imsed  on  such  facts  as  to  whether  the 
testator  wha  or  was  not  competent  to  transact  business  of  im- 
portance. For  though  the  fact,  that  he  was  not  competent  to 
transact  such  business,  would  not  prove  him  incompetent  to 
make  a  will,  yet  it  is  evidence,  which  in  connection  with  the 
facts  proven  and  other  evidence  might  tend  to  show  inconape- 
tency,  and  is  proper  to  be  ccmsidered  by  the  Jury  in  trying  such 
an  issue.     Id,,  24. 

A  testator  used  the  following  language  in  his  will :  "I  bequeath 
unto  my  wife,  Lucy,  all  the  balance  of  my  estate,  both  real  and 
personal,  to  have  and  to  hold  as  long  as  she  remains  my  widow. 
At  her  death  I  direct,  that  my  estate  shall  be  divided  as  follows : 
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WILLS  (continued). 

Unto  my  sons  Alvin  and  Rush  I  will  and  bequeath  the  farm- 
house and  lot  now  in  the  occupancy  of  Wni.  O.  Protzman ;  and 
the  residue  of  my  estate  I  direct  to  be  equally  divided  between 
my  daughters,  (naming  them)  **and  my  two  sons  Alvin  and 
Bush.  *  *  I  hereby  constitute  and  appoint  my  wife,  Lucy, 
my  executrix  with  full  power  to  sell  and  transfer  any  of  my  real 
estate  that  she  may  deem  proper,  and  to  do  and  perform  every- 
thing necessary  to  be  done."    Held  : 

7.  The  widow  took  a  life-estate  only  in  the  real  and  personal  prop- 

erty.   John  v.  Barnes,  498. 

8.  General  power  was  conferred  upon  her  as  executrix  to  sell  and 

convey  in  fee  simple  any  of  the  real  estate.    Id. 

9.  The  purchasers  were  not  bound  to  look  to  the  application  of  the 

purchase-money.    Id. 

10.  The  executrix  under  said  power  having  sold  and   conveyed  a 

tract  of  two  hundred  and  forty-one  and  one-half  acres  of  land, 
a  suit  brought  after  her  death  to  have  partition  among  the 
devisees  under  the  will  was  properly  dismissed.    Id. 

WRIT  OF  ERROR. 

A  writ  of  error  and  supersedeas  having  been  dismissed  t>ecause  of 
the  failure  of  the  plaintiff  in  error  to  give  a  new  bond  with  good 
and  sufficient  security,  the  sureties  in  the  first  bond  being  insol- 
vent, the  plaintiff  in  error  cannot  after  such  dismission  of  his 
writ  of  error  be  awarded  a  writ  of  error  without  supersedeas  on 
giving  the  bond  required  by  law,  and  if  such  writ  of  error  lias 
been  granted  it  will  be  dismissed  as  improvidently  awarded. 
Casanova  v.  Kreusch,  72<). 

See  Writ  of  Prohibition^  3 ;  Appellate  Court,  3, 4,  5. 
WRIT  OF  PROHIBITION. 

1.  Bome  of  the  general  principles  of  law  stated,  governing  writs  of 

prohibition,  their  uses  and  application.  See  opinion.  McConiha 
V.  Outhrie,  134. 

2.  The  rule  is  well  established,  that  where  the  inferior  court  has  orig- 

inally Jurisdiction  of  the  cause,  the  writ  of  prohibition  will  lie 
only  where  such  court,  during  the  proceedings  or  in  the  con- 
duct of  the  trial,  clearly  exceeds  its  legitimate  powers  in  some 
collateral  matter  arising  in  the  cause  over  which  it  has  no 
authority ;  but  unless  it  has  so  exceeded  its  authority,  on  an 
application  for  such  writ  the  court  al)ove  will  not  enquire 
whether  it  has  decided  right  or  not.    Id. 

3.  The  inferior  court  having  general  jurisdiction  of  the  subject  mat- 

ter, it  has  the  right  and  authority  to  determine  whether  or  not 
it  has  acquired  jurisdiction  of  the  particular  case  by  a  sufficient 
service  of  process  or  notice  upon  the  defendant.    And  any  error 
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WRIT  OF  PROHIBITION  {continued). 

committed  in  that  regard  will  not  be  an  excess  or  abuse  of  its 
jurisdiction,  but  an  error  in  adjudicating  a  matter  within  its 
legitimate  authority,  and  the  remedy  for  such  error  is  by  writ 
of  error  or  certiorari,  and  not  by  writ  of  prohibition.    Id. 

4.  The  courts  do  not  favor  the  repeal  of  a  statute' by  implication ;  and 

in  construing  a  prior  and  a  subsequent  statute,  relating  to  the 
same  subject  matter,  the  latter  will  not  be  held  to  be  a  repeal  of 
the  former,  unless  the  repugnancy  between  them  is  irreconcila- 
ble ;  and  consequently,  where  the  prior  statute  is  general  in  its 
terms  and  prohibits  the  taking  of  a  certain  species  of  property 
in  any  case  whatever,  and  the  subsequent  statute  is  limited  or 
special  in  its  tenns  and  authorizes  the  taking  of  such  property 
in  certain  described  localities  only,  the  latter  wiU  be  held  to  be 
a  limitation  or  qualification  of  the  former  and  the  prohibition 
will  apply  to  all  cases  except  to  the  localities  thus  specified  in 
the  subsequent  statute  ;  and  an  express  repeal  of  the  qualifying 
statute  will  restore  the  prohibition  in  the  general  statute  to  it» 
original  force  and  it  will  then  operate  as  though  the  qualifying 
statute  had  never  existed.     Id,  136. 

5.  Section  5  of  chapter  52  of  the  Code,  as  amended  by  chapter  88  of 

the  acts  of  1870,  is  in  force  in  this  State;  and  therefore,  if  a  Judge 
of  the  circuit  court,  having  general  jurisdiction  of  proceedings 
to  condemn  lands  for  railroad  purposes,  on  the  application  of 
a  railroad  company  entertains  such  proceeilingH  and  appoint^^ 
commissioners  to  view  and  ascertain  the  compensation  to  be  paid 
for  lands,  on  which  there  are  dwelling-houses  of  the  o^niere, 
without  the  consent  of  such  owners,  and  makes  an  order  that 
such  railroad  company  may,  upon  paying  into  court  the  com- 
pensation ascertained  by  such  commissioners,  take  such  lands 
for  the  use  of  its  railroad,  without  excepting  such  houses  and  a 
space  within  twenty  feet  of  each  of  them,  as  provided  in  said 
section  5,  he  thereby  exceeds  his  legitimate  powers,  and  a  writ 
of  prohibition  will  l)e  awarded  by  this  Court,  on  the  petition  c  f 
such  owners  to  prohibit  him  from  proceeding  therein  and  sj^itl 
railroad  company  from  invading  or  taking  such  houses  or  ilie 
land  within  twenty  feet  of  any  of  them.    Id. 

WRIT  OF  UNLAWFUL  ENTRY  AND  DETAINER.    See  Aban- 
donmeni,  1,  2,  3,  4. 


^■x.   k    OL.    Ci, 
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